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Australian National

Audit Office

Canberra ACT
27 November 2023

Dear President
Dear Mr Speaker

In accordance with the authority contained in the Auditor-General Act 1997, | have
undertaken an independent performance audit in the Department of Employment and
Workplace Relations. The report is titled Establishment of the Workforce Australia
Services Panel. | present the report of this audit to the Parliament.

Following its presentation and receipt, the report will be placed on the Australian National
Audit Office’s website — http://www.anao.gov.au.

Yours sincerely

O A sl

Grant Hehir
Auditor-General

The Honourable the President of the Senate

The Honourable the Speaker of the House of Representatives
Parliament House

Canberra ACT
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é Audit snapshot

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

\J
Q Why did we do this audit? El, What did we find?

» To provide assurance to the Parliament on » The establishment of the Workforce Australia

Services proposals received

the design and establishment of the
Workforce Australia Services Panel and to
examine whether the procurement
conducted was effective and consistent
with achieving value for money.

» Planning for the New Employment
Services Model (NESM) commenced in
2018, which aimed to reduce long-term
unemployment through providing
‘enhanced services' to vulnerable job
seekers alongside the delivery of a new
Digital Employment Services Platform.

» Three procurements were conducted
through the NESM Request for Proposal,
with one of these processes (for
Enhanced Services) resulting in the
establishment of the Workforce Australia
Services Panel.

» 99 of the 113 provider organisations
(88 per cent) evaluated were appointed
to the panel. Of these, 43 were issued
with 178 licences to deliver Enhanced
Services across 51 employment regions.

1192 1176

conformant Enhanced

by the department.

proposals considered by the
Tender Review Committee for
Enhanced Services.

Services Panel and the award of business to
employment services providers was largely
effective.

The design of the procurement process was
largely consistent with the Australian
Government's policy objectives.

The procurement process was largely
conducted in accordance with the published
process.

The results of the evaluation process
appropriately informed the award of business
to successful providers. The establishment of
the Workforce Australia Services Panel was
not informed by an appropriate value for
money assessment.

] s
§ — What did we recommend?

The Auditor-General made three
recommendations to the Department of
Employment and Workplace Relations (the
department) to improve procurement
planning, contract management and
promoting the independence of probity
advisers.

The department agreed to two
recommendations and agreed in part to the
other recommendation.

9%

of Enhanced Services proposals
evaluated by the Tender Review
Committee appointed to the panel.




Summary and recommendations

Background

1. The Department of Employment and Workplace Relations (DEWR or the department)
commenced planning in 2018 for the delivery of a New Employment Services Model (NESM). This
arrangement was to replace the previous employment services program, jobactive, which had
been in place from 1 July 2015. The planning process included the establishment of an
Employment Services Expert Advisory Panel (the expert panel), which provided 11
recommendations in October 2018 around improving outcomes for job seekers through the
employment services system.

2. In September 2021, the department undertook the NESM procurement process to
establish a panel of service providers to deliver employment services to at-risk job seekers. The
department evaluated proposals between October 2021 and February 2022, and notified
providers of the outcomes in March 2022. Work orders were executed in July 2022 for the
commencement of the new program — Workforce Australia — from 1 July 2022. The Workforce
Australia Services Panel was established through this procurement process.

Rationale for undertaking the audit

3. The audit was conducted to provide independent assurance to the Parliament on the
design and establishment of the panel arrangements for the program, including whether the
procurement process conducted was effective.

Audit objective and criteria

4, The audit objective was to assess the effectiveness of the establishment of the Workforce
Australia Services Panel. To form a conclusion against the objective, the following high-level
criteria were adopted:

o Was the design of the procurement consistent with policy objectives and achieving value
for money?

° Woas the procurement conducted in accordance with the published process?

° Did the results of the evaluation process appropriately inform the establishment of the
panel?

Conclusion

5. The department’s establishment of the Workforce Australia Services Panel was largely

effective.

6. The design of the procurement process was largely consistent with the Australian

Government’s policy objectives for the New Employment Services Model (NESM). Four key
‘transformational’ changes were to be implemented, including a new regulatory licensing
framework for employment services through legislative amendments. A contractual licensing
model through a procurement process was adopted, rather than the establishment of a legislative
regulatory framework. The design was intended to give effect to the underlying policy intent of
easier entry and exit of providers from the market through the establishment of a panel of
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providers. Proposal documentation was made publicly available when the tender process opened
for submissions. An appropriate evaluation process was established and probity arrangements
commensurate with the risk and scale of the procurement were established. Not all aspects of
the probity plan were executed.

7. Financial viability analysis was undertaken by KPMG in 2020 and 2021 to provide advice
to the department on whether providers would be viable under the new policy settings, including
operating with a target caseload to staff ratio of 80:1 to provide these more intensive services.
The analysis indicated that there remained at least two and up to 12 employment regions that
were unlikely to be able to support a single provider under the final policy settings for the new
model.

8. The department’s procurement process was largely conducted in accordance with the
published process. All proposals were received, and compliant proposals assessed, in line with
the published process. Delays in the implementation of a new IT system, the Procurement and
Licence Management System (PaLMS), contributed to delays in the procurement activities. The
detailed evaluation methodology for NESM proposals was finalised after the release of tender
documentation, with shortcomings in the design features not apparent until late in the
assessment process. While appropriate processes were established to support compliance with
internal probity frameworks, some key elements were not fully implemented.

9. The results of the evaluation process appropriately informed the award of licences to
successful employment services providers. The establishment of the Workforce Australia Services
Panel was not informed by an appropriate value for money assessment, with 362 (41 per cent) of
the 893 proposals — from 84 of the 99 providers appointed to the panel — scoring less than 50
per cent against one or more of the evaluation criteria. Although these providers may not be best
placed to deliver the intensive and tailored services required in some regions, they remain
available for selection for gap-filling requirements in accordance with the department’s Panel
Maintenance Guide. This places greater importance on assessing for value for money each time
the panel is used over the life of the program.

10. The ‘special conditions’ offered by providers in their tender submissions were not
captured in the executed deeds in July 2022. By August 2023, the department had identified all
commitments deemed relevant to the award of licences and notified the respective providers of
their contractual obligations to deliver the commitments made during the RFP process.

11. As at October 2023, the department had not yet used the panel. Where a need arose due
to the exit of the one provider in the Broome region (due to financial unviability), a limited tender
process was conducted, and a new ‘hybrid’ employment services model was announced in May
2023. The Broome region was consistently found to be not viable for supporting a single provider
throughout the KPMG analyses in 2020 and 2021.

Supporting findings

Design and implementation

12. Learnings identified through discussion papers and public consultations conducted by the
Employment Services Expert Advisory Panel (the expert panel) between January and October
2018 informed the design of the new program. In December 2018, the Australian Government
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Summary and recommendations

agreed that ‘transformational’ changes from the jobactive program would underpin the NESM,
including:

° the implementation of job seeker self-service through a digital services platform;
° more intensive support for the job seekers needing the most help; and
° a ‘licensing framework’ to lower barriers to entry and exit for providers, more effectively

drive quality outcomes, and reduce the cost and disruption of procurement processes.
(See paragraphs 2.3 to 2.9)

13. The Australian Government’s policy intent was largely reflected in the design of the new
model. Key aspects included: intensive support and case management for disadvantaged job
seekers; lowering the consultant to job seeker caseload ratio; and allowing low risk job seekers to
self-manage online through a new digital services platform. A point of difference from the expert
panel’s envisaged model was the establishment of the NESM through a procurement process
rather than a statutory licensing framework. In this respect, the department advised the Minister
that greater risks were associated with a ‘statutory licensing model’ and a procurement process
could still give effect to the policy objectives. This involved designing a process that would reduce
barriers to entry for new, small and/or specialist providers, including by:

. allowing providers to tender for ‘part region’ servicing;

° applying weightings to criteria to lower the importance placed on providers’ past
performance, while increasing the importance on local community knowledge and
connections; and

° establishing a panel arrangement through a deed of standing offer, with successful
providers to be issued a ‘contractual licence’ through executed work orders.

14. Findings from the New Employment Services Trial (NEST) pilot enabled key policy settings
to be tested and refined between July 2020 and September 2021, with changes informing the
NESM Request for Proposal (RFP). Financial viability analysis was conducted throughout the pilot
to provide assurance that providers could be viable under the new policy settings, including
operating with a target caseload to staff ratio of 80:1. Steps were taken to improve the viability
of providers, such as increasing certain outcome payments and the national market share cap.
However, the analysis indicated that there remained at least two and up to 12 employment
regions that were unlikely to be able to support a single provider under the final policy settings
for the new model. (See paragraphs 2.10 to 2.41)

15. The RFP documentation was made publicly available when the tender process opened for
submissions on 8 September 2021. Three weighted evaluation criteria and 18 sub-criteria
qguestions were included, with each criterion comprising between four and nine sub-criteria
guestions. While not identified in the RFP, criteria weightings were evenly distributed across the
18 questions. (See paragraphs 2.42 to 2.53)

16. An appropriate evaluation process was established, with a high-level overview of that
process included in the published RFP. Limited information on the evaluation process was
otherwise provided. Key internal guidance to support the evaluation process was not timely. This
guidance was to be included in the ‘NESM Purchasing Plan’, which required Delegate approval
before the RFP closing date and opening of the tender box. While the Delegate’s approval was
obtained, the required contents — including the NESM Business Allocation Guideline and the
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NESM Assessment Guide — were not included in the approved plan. This guidance was developed
later, in parallel with the assessment process throughout November and December 2021, and
approved by the Chair of the Tender Review Committee (TRC), rather than the Delegate. (See
paragraphs 2.54 to 2.63)

17. Probity arrangements commensurate with the risk and scale of the procurement were
established in the January 2021 NESM probity plan. Appropriate protocols and processes were
put in place to record and manage probity risks, including the completion of mandatory probity
undertakings and conflicts of interest declarations. An external probity adviser was appointed in
July 2020 to provide both procurement process and probity advice for employment services
purchasing activities. While this represented the replacement of the incumbent adviser, in that
role since August 2015, the incoming adviser had been engaged regularly for other services
between 2019 and 2022. The probity plan included a provision that a further independent probity
audit may be undertaken. While this was a new option that had not been included in previous
probity plans, a probity auditor was not engaged. (See paragraphs 2.64 to 2.76)

Evaluation process

18. Tender proposals for the NESM were received through the online portal specified in the
request documentation. In total, 155 respondents submitted 2111 complete proposals across the
three NESM service areas. Incomplete proposals (of which there were three) were excluded from
further consideration prior to the conformance assessment stage. (See paragraphs 3.2 to 3.6)

19. Non-compliant proposals were removed from consideration prior to the evaluation
process. The request for proposal documentation allowed the department to exercise discretion
during the conformance stage, which the department exercised in 39 instances in relation to
ensuring respondents had supplied satisfactory tax records (STR) statements from the ATO. The
department assessed that six of the 155 NESM respondents had submitted non-compliant bids
and removed these from further consideration. This included four respondents who submitted
proposals for Enhanced Services. (See paragraphs 3.7 to 3.16)

20. Detailed evaluation processes were developed after the RFP was published. Compliant
proposals were assessed largely in accordance with the limited publicly available information and
in parallel with the implementation of the new Procurement and Licence Management System
(PaLMS). The assessment methodology was largely based on the previous jobactive process, with
modifications to reflect the new policy settings and to accommodate the workload associated
with conducting seven procurement processes by June 2022. This combination resulted in the
following shortcomings in the evaluation process.

° Delays in the development of guidance documents and reduced training for assessment
staff, many of whom were contracted staff.

. Optimistic advice provided to Ministers on the delivery timeframe for PaLMS, which was
used for the assessment process and delivered as part of Tranche 1 of the broader Digital
Employment Services Platform.

. Assessment scoring variations for individual regions were identified during the final stages
of the assessment process. While these instances were later confirmed in quality
assurance and internal review processes post-assessment, the methodology meant that
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Summary and recommendations

other variations may not have been identified as a global approach was not undertaken
throughout the process.

° Reliance upon a methodology of averaging providers’ region-specific star ratings
nationally to assess existing providers’ demonstrated performance, and an additional
evaluation process being introduced in November 2021 for proposal categories not
identified in the tender documentation. (See paragraphs 3.17 to 3.55)

21. The overall scores and relative rankings of proposals were examined as part of the
‘Business Allocation’ process in late January and early February 2022 and used to create orders of
merit for each employment region. These assisted State Office business allocation teams to:

. identify the respondents with ‘suitable’ proposals and recommend that they be appointed
to the panel for the respective employment regions; and

° recommend which of those providers on the panels should be awarded a licence, along
with the percentage of market share to be awarded to those licensed providers.

22. A total of 104 respondents (with 1095 proposals) were recommended to the TRC for
appointment to a panel, with 45 of those respondents (with 189 proposals) to be offered licences
across the 51 employment regions. Any ‘special conditions’ offered within proposals were to be
identified in assessment reports and a ‘national consistency review’ conducted to ensure balance
in provider coverage and market share across state boundaries. These processes were either
partially implemented or not undertaken at the business allocation stage and therefore did not
inform advice to the TRC. (See paragraphs 3.56 to 3.74)

23. Procurements examined by the ANAO were conducted ethically and appropriate
processes were established to support compliance with the department’s internal probity
frameworks. However, some key elements were not fully implemented. For example:

. the probity issues register did not contain all important or high-risk probity issues,
including the recruitment of two previously employed senior departmental officials by
potential respondents; and

° the probity undertakings and conflicts of interest (COl) registers were incomplete and, in
some areas, inaccurate.

24, The department was not able to demonstrate that all 711 project personnel listed across
its probity registers had completed all three COIl declarations and probity undertakings, with:

° 209 (29 per cent) recorded as having completed all three;

° 127 (18 per cent) completing at least one of the three components; and

. 375 (53 per cent) not completing any of the three components.

25. Not all key project personnel submitted COI declarations, including the Delegate and

seven TRC members. Where declarations were provided, not all conflicts were declared, with at
least five NESM project personnel providing generic information such as friendships with a
‘number of former departmental employees who now work for employment services providers.’
Management strategies involved reducing IT access, recusal from work related to those providers
and reduction of NESM-related involvement. (See paragraphs 3.75 to 3.95)
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Procurement outcomes

26. Providers recommended by the TRC for the award of licences were those it considered
had the best value for money proposals in the respective employment regions. Panel membership
was determined by a threshold score of more than 40 per cent against criterion one. As a result
of this approach, 104 providers (with 1105 conformant proposals) were recommended for panel
appointment irrespective of their overall score or results against criteria two and three (which
were each worth 40 per cent of the total score). Of those 1105 proposals:

° 181 (16 per cent) were recommended for licences; and

° 924 (84 per cent) were recommended for appointment to one or more regional sub-panels
without licences.

27. Of those 924 proposals recommended for a sub-panel, 376 (41 per cent) of these from 88
providers had scored less than 50 per cent against one or more of the evaluation criteria.
According to the department’s Panel Maintenance Guide for gap-filling requirements, if ‘no
suitable organisation exists’ on the relevant sub-panel, any of these 88 providers could be
approached through a limited tender process and potentially awarded a licence in any
employment region. (See paragraphs 4.3 to 4.24)

28. Provider coverage across employment regions was appropriately addressed in the TRC's
advice to the Delegate. While coverage was a priority, it was often balanced against provider
viability concerns during the TRC’s deliberations. Provider coverage was considered within the
context of individual employment regions, with the aim of enabling job seekers to be
appropriately supported without unreasonable obstacles to accessing services. Consistent with
earlier stages of the procurement, the TRC's deliberations were impacted by issues that emerged
earlier in the assessment process. Specifically, these involved TRC concerns with the consistency
of proposal evaluations, and as such, scores needing to be re-examined. (See paragraphs 4.25 to
4.35)

29. Consistent with the TRC's recommendations, the Delegate approved 104 providers for
appointment to the Workforce Australia Services Panel and 45 providers for 181 licences for the
provision of Enhanced Services under the NESM. Five providers subsequently declined the
department’s offer due to viability concerns, resulting in the panel being established in July 2022
with 99 panel members, of which 43 providers were issued 178 licences. The allocation of those
licences resulted in:

. 15 employment regions experiencing a total turnover of providers with no previous
jobactive providers being awarded business share, and six regions with no new providers
awarded business share;

° 36 small providers appointed to the panel (representing 35 per cent of panel
membership), of which five were offered licences (11 per cent of licence holders),
representing an increase from the one small provider under jobactive;

° 68 new providers appointed to the panel, of which 16 of those (24 per cent) were offered
licences; and

° 36 incumbent jobactive providers on the panel, with 29 of those (81 per cent) offered
licences.
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Summary and recommendations

30. In February 2022, the department commenced work to capture ‘key service
commitments’ offered by providers in their proposals. As at August 2023, the department had
identified those commitments it deemed necessary to monitoring and compliance purposes and
notified the respective providers in writing of their obligations to deliver those services, consistent
with their proposals or as negotiated with the department.

31. Implementation commenced in July 2023 for a new ‘hybrid’ employment services model
in the Broome region, following the exit of the sole provider due to financial unviability. The new
servicing model is to be supported by APS staff and involves a new payment framework and a
new provider, selected through a limited tender process (under the Indigenous Procurement
Policy) in September 2023. The Broome region was consistently found not viable for supporting a
single provider throughout the KPMG analyses in 2020 and 2021. (See paragraphs 4.36 to 4.63)

32. The department notified respondents promptly in writing of the procurement outcomes
on 11 March 2022. Respondents were able to request a verbal debriefing within one month of
notification and the department was to provide feedback (via teleconference) within three
months. In total, 52 debriefing requests were received from Enhanced Services respondents. On
average, the department took 84 days to respond to each request. Feedback provided through
debriefing sessions was largely scripted. This allowed a consistent approach across providers but
resulted in high-level feedback being provided, which lacked the depth required to assist
providers to improve their future proposals. (See paragraphs 4.64 to 4.70)

Recommendations

Recommendation no. 1 The Department of Employment and Workplace Relations improve

Paragraph 2.70 its procurement framework to specifically address the engagement
of probity advisers, including ensuring that advisers are
independent and objective by not engaging the same probity
advisers on an ongoing or serial basis or for overlapping tasks such
as procurement and probity advice.

Department of Employment and Workplace Relations response:
Agreed in part.

Recommendation no. 2 The Department of Employment and Workplace Relations

Paragraph 3.71 strengthen its procurement planning activities, including by
ensuring evaluation processes are sufficiently developed prior to
the release of tender documentation and testing that new IT
systems are fit-for-purpose before implementation.

Department of Employment and Workplace Relations response:
Agreed.
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Recommendation no. 3 The Department of Employment and Workplace Relations

Paragraph 4.53 strengthen its approach for managing unique service features
proposed by suppliers, including by identifying and including these
features in executed contractual arrangements.

Department of Employment and Workplace Relations response:
Agreed.

Summary of entity response

33. The department’s summary response is provided below and its full response is included
at Appendix 1.

The department welcomes the audit’'s recommendations and the overall positive findings. The
department is particularly encouraged by the ANAQ’s recognition that the establishment of the
Workforce Australia Services Panel was ‘largely effective’, was consistent with the Australian
Government’s policy objectives and Commonwealth Procurement Rules.

The department has agreed, in part or full, to all recommendations. In respect of Recommendation
3 in particular, prior to the conclusion of the audit, the department had documented and agreed
all Key Tender Representations with current (licensed) Workforce Australia Providers —
highlighting our commitment to continuous improvement.

ANAO comment on Department of Employment and Workplace Relations’ summary
response

34. As outlined at paragraphs 6, 9, 26 and 27, the ANAO concluded that the design of the
procurement process was largely consistent with the Australian Government’s policy objectives
(see paragraphs 2.16 to 2.19). While licences were awarded to the providers assessed as
representing the most overall value for money, the establishment of the Workforce Australia
Services Panel was not informed by an appropriate value for money assessment (see paragraphs
3.58, 3.64 to 3.65, 4.3t0 4.5, and 4.10 to 4.16).

Key messages from this audit for all Australian Government entities

35. Below is a summary of key messages, including instances of good practice, which have
been identified in this audit and may be relevant for the operations of other Australian
Government entities.

Procurement

e To facilitate an effective procurement process, entities should allocate sufficient time to
develop and provide training and guidance material to support staff undertaking the
procurement and have fit-for-purpose IT procurement systems in place. Well-developed
quality assurance plans at the beginning of a procurement process, commensurate with risk,
can enhance the robustness of the procurement.

e Entities should consider the design and future use of panel arrangements prior to the
procurement process, including the minimum threshold scores required for panel
membership, and the business implications for suppliers allocated to a panel, especially small
businesses, where there may not be regular opportunities for contracts to be issued. Doing so
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Summary and recommendations

will allow entities to better manage risk, particularly in activities where there may be need for
rapid procurement of services (such as services for vulnerable people).

While probity advisers may be engaged to assist entities to conduct procurements in line with
the legislative requirements, entities should ensure that the tasks allocated to the probity
adviser do not threaten their independence and objectivity.
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Audit findings
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1. Background

11 The Australian Government has outsourced employment services to largely
non-government owned providers since 1998.1 Workforce Australia is the Australian Government’s
current employment services program. It commenced on 1 July 2022 and is administered by the
Department of Employment and Workplace Relations (DEWR or the department). It replaced the
predecessor program, jobactive, which had been in place since July 2015.

1.2 Jobactive was initially established to operate for five years between July 2015 and June
2020. By April 2019, deeds between DEWR and the jobactive providers were extended for a further
two years to June 2022 to, among other things, ‘enable continuation of employment services while
the new employment services model [was] trialled.’

1.3 There were around 630,000 job seekers in jobactive as at 29 February 2020, prior to the
onset of the COVID-19 pandemic.? This increased to a peak of 1.49 million by 30 September 2020,
and by December 2021, had reduced to 895,000. As at August 2023, there were 604,000 job seekers
in Workforce Australia employment services.3

14 Employment service providers are contracted by DEWR to deliver employment services and
support job seekers and employers, including assisting job seekers receiving certain income support
payments to manage their mutual obligations requirements.* Under Workforce Australia, mutual
obligations are reflected in a ‘Job Plan’ and involve agreed tasks and activities to increase job
readiness, taking account of job seekers’ personal circumstances.®

1 Department of Employment and Workplace Relations, Evaluation Strategy for Workforce Australia
Employment Services 2022—-2028, p.8, available from https://www.dewr.gov.au/employment-services-
evaluations [accessed 29 September 2023].

2 Department of Employment and Workplace Relations, New Employment Services Model Regulation Impact
Statement, p.7, available from
https://oia.pmc.gov.au/sites/default/files/posts/2021/05/nesm_regulatory impact statement-
second pass.pdf [accessed 29 September 2023].

3 This included 154,850 job seekers accessing employment services online without assistance from a provider.

4 ‘Mutual obligation requirements’ are a range of requirements a job seeker can be compelled to fulfil under
social security law in return for income support payments. Some income support payments, such as Disability
Support Pension, involve ‘participation requirements’.

5 Legislative amendments were passed by both houses of Parliament on 30 March 2022 to, among other things,
‘allow better use of technology, enabling job seekers more choice about how they enter into [a Job Plan] and
meet the requirements of that plan.” See: Social Security Legislation Amendment (Streamlined Participation
Requirements and Other Measures) Bill 2022, Explanatory Memorandum, p. 16, available from
https://parlinfo.aph.gov.au/parlinfo/download/legislation/ems/r6718 ems 85770f20-bfc4-4652-b35a-
ab94e392ee35/upload pdf/JC002281.pdf;fileType=application%2Fpdf [accessed 14 November 2023].

The department advised the ANAO in November 2023 that these amendments did not change arrangements
for job seekers entering into Job Plans with an employment services provider (or other delegate of the
Employment Secretary). The department further advised that the changes introduced were in relation to Job
Plans for job seekers using Online Employment Services as follows.

Key Job Plan related changes as part of this legislation were enabling individuals to enter into a Job

Plan themselves without a human delegate — via ‘technological processes’. In practice, this allowed
job seekers to enter Job Plans in Workforce Australia Online without needing to talk to a human.
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Background

New Employment Services Model

1.5 Between May 2018 and May 2021, the Australian Government invested funding of over
S$6 billion across the forward estimates for the delivery of ‘a new approach to employment services
that is digitally driven, tailored and flexible.” Details announced in the context of Federal Budget
processes included:

° five announcements between January 2018 and October 2020 relating to the
development of ‘Online Employment Services’, commencing with a trial in July 2018. The
trial was expanded progressively until online self-servicing was implemented for all ‘job-
ready job seekers’ in April 2020.6 In November 2023, the department advised the ANAO
that the collective net efficiencies recorded against these measures totalled $1.3 billion;’

. an April 2019 announcement for ‘$249.8 million over five years from 2018-19 (including
$25.7 million in capital funding over four years from 2018-19) to pilot key elements of a
new employment services model’ in two employment regions;

° an October 2020 announcement of $295.9 million over four years from 2020-21 (including
$150.7 million in capital funding) to ‘establish a new digital employment services platform
that will be available to all Australians’®;

° an announcement in May 2021 that an efficiency of $860.4 million over four years from
2021-22 would be achieved by transitioning from jobactive to the ‘New Employment
Services Model’ (the new model, or NESM) from 1 July 2022.

1.6 In October 2021, the NESM was renamed as ‘Workforce Australia’ and was to introduce two
pathways of support for job seekers, comprising:

. Enhanced Services — a network of employment services providers to deliver tailored and
intensive case management support to higher-risk job seekers; and

° Online Employment Services — also known as ‘Workforce Australia Online’, for job seekers
assessed as lower-risk, considered job ready, and able to self-manage their mutual
obligations and job search activities online.’

1.7 The new model was to be a ‘transformational change’ from the previous program. In
contrast to jobactive, where all job seekers were referred to the provider network for face-to-face
assistance, only higher-risk job seekers would be required to access employment services through
a provider under the NESM.!° Net efficiencies from the reduction in face-to-face servicing
arrangements were to be ‘reinvested in the employment services system to provide a more

6 In May 2021, the department advised the Office of Best Practice Regulation (OBPR) that ‘the Online
Employment Services Trial (the OEST) was expanded in April 2020 to become the Government’s mainstream
online employment service—Online Employment Services (the OES)’ to ‘help manage the influx of job seekers
due to the COVID-19 pandemic.’

7 This figure has not been audited by the ANAO. It was noted in the April 2019 Budget Papers that savings from
the reduction in face-to-face servicing arrangements were to be ‘reinvested in the employment services
system to provide a more intensive, targeted and tailored service for those who need extra help in addressing
their barrier to getting a job.’

8 The ‘minimum viable product’, or base capabilities of the digital platform, were to be delivered by July 2021.

9 Job seekers are able to opt out of Workforce Australia Online if they prefer to access employment services
through a provider.

10 Higher-risk job seekers are those assessed by Services Australia as having ‘significant vocational and non-
vocational barriers to employment’.
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intensive, targeted and tailored service for those who need extra help in addressing their barrier to
getting a job.’!

1.8 Development of the NESM commenced in early 2018. Detailed aspects of the new model
were developed between 2018 and 2021, which was informed by a ‘New Employment Services Trial’
pilot from July 2019 and a range of financial viability analyses conducted from mid-2020 and early
2021. The department engaged KPMG to undertake these analyses in May 2020 to inform its
refinement of the ‘micro policy’ settings for the program and to provide assurance that providers
would remain viable under the new model when servicing the smaller pool of job seekers in
Enhanced Services. This work was a key input to the design of the NESM procurement process and
tender documents (discussed from paragraph 1.10). Figure 1.1 illustrates the reduction of the job
seeker caseload between jobactive and the new model.

Figure 1.1: Changes in the job seeker caseload between jobactive and Workforce
Australia by state and territory

250,000 0%
-10%
200,000
-20%
- 150,000 %
: :
o) 2130
2 4% 33/" 30% &
O 100,000 <
-43% -44% ,++" e aa%  40%
oo,  -48% _47% e g
50,000
-50%
0 -60%
NSW/ACT VIC QLD WA SA TAS NT
Jobactive caseload Indicative Enhanced ~ ««<< % change from
(15yrs)? Services caseload® jobactive to
NESM RFP

Note a: The jobactive caseload data is taken from Australia Bureau of Statistics (ABS) reporting in June 2020.
Note b: Indicative Enhanced Services caseload numbers were those published in the NESM Request for Proposal.
Source: ANAO analysis of ABS and DEWR records.

Procurement process

1.9 At least seven procurement processes for a range of employment assistance and related
services were conducted either in parallel or in close succession throughout 2021-22. One of these
processes was for identifying providers to deliver Enhanced Services under the new program, which
was also used to establish the Workforce Australia Services Panel. The panel was established to

11  Australian Government, Budget 2019-20 Budget measures: Budget Paper No. 2, p. 150, available from
https://archive.budget.gov.au/2019-20/bp2/download/bp2.pdf [accessed 2 October 2023].
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Background

‘streamline’ any future procurement processes required over the life of the new program, such as
when filling an Enhanced Services provider ‘gap’ in a specific employment region. Figure 1.2
illustrates the timing of these procurements.
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Figure 1.2:  Timeline of the NESM and other employment services procurements in 2021-22
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Note a: Savings announced as part of the 2023-24 Budget process included $22.8 million by ceasing the Entrepreneurship Facilitator Program from 1 July 2023 and $111.6
million by reducing place allocations for the Self-Employment Assistance Small Business Coaching program. See: Australian Government, Budget 2023—24 Budget
measures: Budget Paper No. 2, p. 106, available from https://budget.gov.au/content/bp2/download/bp2 2023-24.pdf [accessed 3 October 2023].
Source: ANAO analysis of departmental records.




Background

1.10 On 8 September 2021, proposals for the following three ‘service areas’ were invited through
a single open tender process:

° Enhanced Services — a range of intensive, individualised and tailored services for
vulnerable job seekers delivered by a network of employment service providers.

° Employability Skills Training (EST) — a targeted training service to enhance work readiness
through intensive pre-employment training.

° Career Transition Assistance (CTA) — designed to help mature age job seekers aged 45 and
over to build their confidence and skills to become more competitive in their local labour
market.

1.11 The EST and CTA service areas are support services for job seekers, which were also available
under the jobactive program. Under jobactive, providers were able to refer job seekers to these
services according to their personal needs. While this remains the case under Workforce Australia,
Enhanced Services providers are now subject to a ‘referral cap’ and job seekers in online services
can enrol themselves if they are eligible.!?

1.12 The relevant information for each service area was provided within the published ‘Request
for Proposal for the New Employment Services Model 2022’ (RFP), which included a consolidated
request for proposal document, draft deeds or deed of standing offer, and a range of factsheets on
program aspects. Proposals for all three services were to be received by 3pm (Canberra time) on
22 October 2021. The assessment processes for each service area were conducted separately but
in close succession, with successful providers notified in March 2022.

1.13  Work orders with successful Enhanced Services providers were executed during July 2022.
In total, 155 providers submitted 2111 proposals across 51 employment regions. As outlined by
Table 1.1, over half of these proposals were for Enhanced Services.

Table 1.1: Tender submissions to the NESM procurement (by service area)

Service area Provider Number of individual proposals
organisations

Enhanced Services 117 1222 58%
Employability Skills Training 76 585 28%
Career Transition Assistance 51 304 14%
Total 1554 2111 100%

Note a: Total number of providers does not equal the sum of individual providers as some bid for multiple service areas.
Source: ANAO analysis of departmental records.

12 Areferral cap of no more than 50 per cent was introduced under Workforce Australia to limit the extent of
self-referrals made by providers. That is, the referral of job seekers by providers into training or other
activities delivered by their organisation (or related entities or subcontractors). The referral cap does not
apply to EST ‘Training Block 1’ referrals, which is for ‘workplace focused training’. Training Block 2, for which
the cap applies, is for ‘industry focused training’ to assist job seekers to ‘learn more about industries that are
in demand or have emerging opportunities in their local labour market’.
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1.14 On 11 March 2022, the department notified 104 providers that they had been appointed to
the national panel'3, and from those providers, 45 were offered 181 ‘licences’ to deliver Enhanced
Services within one or more employment regions.'# Licences were ‘issued’ by executing work orders
under a Deed of Standing Offer (DoSO).> Of the 45 providers invited to sign a work order in March
2022, 43 had provided written acceptances by 13 July 2022. After the commencement of Workforce
Australia from 1 July 2022, the panel consisted of 99 providers, inclusive of the 43 that accepted
offers under the DoSO.® The total estimated value of the licences awarded, as reported on
AusTender, was $3.27 billion.

Recent reviews and inquiries into employment services

1.15 On 2 August 2022, the House Select Committee on Workforce Australia Employment
Services was established to ‘inquire into and report on matters related to Workforce Australia
Employment Services’.}” The Committee tabled its Interim Report in ParentsNext in February 2023,
and as at mid-November 2023, the Committee was due to table its final report by 30 November
2023.

1.16  On 25 September 2023, the Australian Government released the White Paper on Jobs and

Opportunities.’® The White Paper set out the Government's 'roadmap' for the labour market and

included eight ‘guiding principles to strengthen employment services in Australia’.*®

Previous audits

1.17 Previous ANAO performance audits relating to the department’s administration of the
previous employment services program include:

° Auditor-General Report No. 31 2021-22 Jobactive — Integrity of Payments to Employment
Service Providers; and

. Auditor-General Report No. 4 2017-18 Jobactive: Design and Monitoring.

13 Of the 104 providers appointed to the panel, two involved the same organisation. One proposal had been
submitted by the provider in its own right and a second was submitted as part of a proposed joint venture
that would be established if awarded a licence (which it was not).

14  Of the 45 providers offered licences for Enhanced Services, 64 per cent were previously jobactive providers.

15 Department of Employment and Workplace Relations, Workforce Australia Services Deed of Standing Offer
2022 - 2028, available from https://www.dewr.gov.au/workforce-australia/resources/workforce-australia-
services-deed-standing-offer-2022-2028 [accessed 9 July 2023].

16 These work orders included, among other things, the per centage of ‘business share’ allocated to providers in
the respective employment region/s.

17 House of Representatives Select Committee on Workforce Australia Employment Services, Inquiry into
Workforce Australia Employment Services, available from
https://www.aph.gov.au/Parliamentary Business/Committees/House/Workforce Australia Employment Ser
vices/WorkforceAustralia [accessed 14 November 2023].

18 Australian Government, Working Future: The Australian Government’s White Paper on Jobs and
Opportunities, 25 September 2023, available from https://treasury.gov.au/employment-whitepaper/final-
report [accessed 14 November 2023].

19 Department of Employment and Workplace Relations, Working Future: White Paper on Jobs and
Opportunities, The Plan for Employment Services: Eight Principles for Reform, 25 September 2023, available
from https://www.dewr.gov.au/download/15701/8-guiding-principles/34896/8-guiding-principles/pdf
[accessed 17 November 2023].
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Background

Rationale for undertaking the audit

1.18 This audit was conducted to provide independent assurance to the Parliament on the design
and establishment of the panel arrangements for the program, including whether the procurement
process conducted was effective and consistent with the Commonwealth Procurement Rules.?°

Audit approach

Audit objective and criteria

1.19 The objective of the audit was to assess the effectiveness of the establishment of the
Workforce Australia Services panel.

1.20 Toform a conclusion against the objective, the following high-level criteria were considered.

o Was the design of the procurement consistent with policy objectives and achieving value
with money?

° Was the procurement conducted in accordance with the published process?

° Did the results of the evaluation process appropriately inform the establishment of the
panel?

Audit methodology

1.21 The audit methodology included examination and analysis of entity records and meetings
with relevant departmental officials and stakeholders.

1.22  Asthe procurement process was conducted during periods of COVID-19 health restrictions
in early 2022, departmental records for the procurement process comprised online meeting
recordings of the Tender Review Committee (TRC) deliberations on proposals in each the 51
employment regions. The audit approach included reviewing the recordings for at least 42 of those
regions.

1.23  The audit was conducted in accordance with ANAO Auditing Standards at a cost to the ANAO
of approximately $652,200.

1.24 The team members for this audit were Swatilekha Ahmed, Dr Adam Reddiex, Jay Banpel,
Kathryn Longstaff, Jude Lynch, Josh Carruthers, Michelle Page and Amy Willmott.

20 The Hon Richard Marles MP requested an audit into the Workforce Australia procurement processes on
31 May 2022. See Australian National Audit Office, Request for audit - Review of the Workforce Australia
procurement processes, ANAO, Canberra, 2022, available from
https://www.anao.gov.au/work/request/review-the-workforce-australia-procurement-processes [accessed
on 6 September 2023].
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2. Design and implementation

Areas examined
The ANAO examined whether the design of the procurement was consistent with policy
objectives and achieving value for money.

Conclusion

The design of the procurement process was largely consistent with the Australian Government’s
policy objectives for the New Employment Services Model (NESM). Four key ‘transformational’
changes were to be implemented, including a new regulatory licensing framework for
employment services through legislative amendments. A contractual licensing model through a
procurement process was adopted, rather than the establishment of a legislative regulatory
framework. The design was intended to give effect to the underlying policy intent of easier entry
and exit of providers from the market through the establishment of a panel of providers. Proposal
documentation was made publicly available when the tender process opened for submissions.
An appropriate evaluation process was established and probity arrangements commensurate
with the risk and scale of the procurement were established. Not all aspects of the probity plan
were executed.

Financial viability analysis was undertaken by KPMG in 2020 and 2021 to provide advice to the
department on whether providers would be viable under the new policy settings, including
operating with a target caseload to staff ratio of 80:1 to provide these more intensive services.
The analysis indicated that there remained at least two and up to 12 employment regions that
were unlikely to be able to support a single provider under the final policy settings for the new
model.

Areas for improvement
The ANAO made one recommendation relating to the engagement of probity experts.

2.1 The Australian Government has outsourced the delivery of employment services since the
‘Job Network’ program was introduced in May 1998. While this model has evolved over time in
successor programs, its underlying elements have remained largely unchanged.?!

2.2 In November 2017, the Australian Government agreed to pursue ‘fundamental reform’ to
improve those services. That reform was to be guided by seven foundational principles, which
included a system design that would maximise job seeker and employer engagement; and ensure
efficiency and value for money in policy design and service delivery.?? The ANAO examined whether
these aspects were reflected in the design of the procurement process.

21 The last two programs were ‘Job Services Australia’, which operated between July 2009 and June 2015; and
jobactive, which was in place between July 2015 and June 2022.

22 The five other principles were: maximise job seeker outcomes; be responsive to a flexible labour market and
the changing nature of work; effective activation; promote fairness and equity of Australia’s employment
system; and encourage self-sufficiency and personal responsibility.

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

26



Design and implementation

Were lessons learnt from the previous program used to inform the
new design, including any stakeholder input?

Learnings identified through discussion papers and public consultations conducted by the
Employment Services Expert Advisory Panel (the expert panel) between January and October
2018 informed the design of the new program. In December 2018, the Australian Government
agreed that ‘transformational’ changes from the jobactive program would underpin the NESM,
including:

° the implementation of job seeker self-service through a digital services platform;
° more intensive support for the job seekers needing the most help; and
° a ‘licensing framework’ to lower barriers to entry and exit for providers, more effectively

drive quality outcomes, and reduce the cost and disruption of procurement processes.

Employment Services Expert Advisory Panel

23 To inform the development of future employment services, the Australian Government
established an Employment Services Expert Advisory Panel (the expert panel) on 22 January 2018.%3
The expert panel’s work was informed through public consultation of over 1400 job seekers,
employers, employment services providers and community groups.?* It reported its findings in
October 2018 and made 11 recommendations, with key findings including that:

° a new digital approach should be adopted, with capable job seekers allowed to self-serve
online and providers able to focus on supporting job seekers needing the most help; and

o a provider licensing framework and improved payment and performance model should be
adopted to allow for greater competition and diversity between providers, without
compromising market stability.

Licensing arrangements

2.4 A licensing framework for employment services was contemplated by the Productivity
Commission in its review of the Job Network in 2002. It noted that competitive tendering is complex
and expensive for providers and disruptive to services. It recommended that licensing of providers
be adopted to enable free entry into the market by accredited agencies — subject to ongoing
assessment of quality.?>

2.5 Similarly, the expert panel recommended a ‘managed approach to increasing competition’
in the employment services market by issuing provider licences for a minimum of five years and, ‘at
least initially, guaranteed minimum and maximum market shares’. The panel envisaged that:

° entry into the market would be easier, with flexibility in the number of licences available
and the timing of their distribution;

23 The panel consisted of sixteen representatives from the public, private and not-for-profit sectors.

24 Employment Services Expert Advisory Panel, | want to work: Employment Services 2020 report, available from
https://www.dewr.gov.au/new-employment-services-model [accessed 7 May 2023].

25  Productivity Commission, Independent Review of Job Network, 19 September 2022, p.20, available from
https://www.pc.gov.au/inquiries/completed/job-network/report [accessed 7 May 2023].
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. providers would be required to complete a licence application, with that process being
simpler and less costly than tender processes; and

° licence extensions would be available for consistently high performing providers and loss
of licences before expiry for consistently poor performers.

2.6 The expert panel recommended that the number of licences issued in each of the 51
employment regions be capped, which differed from the Productivity Commission model. This was
to ensure an appropriate balance between market sustainability and providers’ capacity to meet
job seeker and employer needs. The licensing approach is discussed further at paragraph 2.16.

Senate Education and Employment References Committee inquiry into jobactive

2.7 In August 2018, the Australian Senate referred an inquiry into ‘the appropriateness and
effectiveness of the objectives, design, implementation and evaluation of jobactive’ to the
Education and Employment References Committee (the committee). The committee’s findings
were published in February 2019.2° It found that jobactive was not meeting its intended objectives
and, among other things, noted that:

° the program was not providing sufficient or appropriate support for disadvantaged job
seekers; and

. the funding model incentivised providers to churn people through short term work, rather
than securing longer-term employment.

2.8 The committee made 41 recommendations to improve the employment services system.
The Australian Government’s response to the report was tabled on 20 May 2020, which outlined a
range of features to be explored as part of a new model, including separate ‘streams’ for job-ready
and disadvantaged job seekers, and intensive case management for the job seekers most in need.

Policy intent for the design of the New Employment Services Model

2.9 On 11 December 2018, the Australian Government agreed that a range of fully costed
options for the NESM be developed for implementation following the expiry of jobactive contracts
on 30 June 2020. Consistent with the expert panel’s recommendations, the following ‘key
transformational changes’ from the jobactive model were to underpin the design of the NESM:

o self-servicing through digital services for job-ready job seekers and a digital and data
ecosystem that will reduce red tape;

° more intensive support for disadvantaged job seekers;

° more effective, tailored and flexible job seeker activity requirements that maintain mutual

obligations; and

° a licensing framework to lower barriers to entry and exit, more effectively drive quality
outcomes, and reduce the cost and disruption of procurement processes.

26 Senate Education and Employment References Committee, Jobactive: failing those it is intended to serve,
p.19, available from
https://parlinfo.aph.gov.au/parlinfo/download/committees/reportsen/024217/toc_pdf/Jobactivefailingthosei
tisintendedtoserve.pdf;fileType=application%2Fpdf [accessed 7 May 2023].
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Design and implementation

Was the policy intent reflected in the new design, including the
procurement approach?

The Australian Government’s policy intent was largely reflected in the design of the new model.
Key aspects included: intensive support and case management for disadvantaged job seekers;
lowering the consultant to job seeker caseload ratio; and allowing low risk job seekers to
self-manage online through a new digital services platform. A point of difference from the
expert panel’s envisaged model was the establishment of the NESM through a procurement
process rather than a statutory licensing framework. In this respect, the department advised
the Minister that greater risks were associated with a ‘statutory licensing model’ and a
procurement process could still give effect to the policy objectives. This involved designing a
process that would reduce barriers to entry for new, small and/or specialist providers, including
by:

° allowing providers to tender for ‘part region’ servicing;

. applying weightings to criteria to lower the importance placed on providers’ past
performance, while increasing the importance on local community knowledge and
connections; and

° establishing a panel arrangement through a deed of standing offer, with successful
providers to be issued a ‘contractual licence’ through executed work orders.

Findings from the New Employment Services Trial (NEST) pilot enabled key policy settings to be
tested and refined between July 2020 and September 2021, with changes informing the NESM
RFP. Financial viability analysis was conducted throughout the pilot to provide assurance that
providers could be viable under the new policy settings, including operating with a target
caseload to staff ratio of 80:1. Steps were taken to improve the viability of providers, such as
increasing certain outcome payments and the national market share cap. However, the analysis
indicated that there remained at least two and up to 12 employment regions that were unlikely
to be able to support a single provider under the final policy settings for the new model.

2.10 Following government agreement in December 2018, the Department of Employment and
Workplace Relations (the department) worked until early February 2019 to develop policy options
for the NESM, for consideration in the 2019—-20 Budget process.

2.11 The department established six ‘sprint teams’ to focus on refining the options and policy
settings for key aspects of the new model.?” On 11 January 2019, the department advised the
Minister for Jobs and Industrial Relations (the Minister)?® that:

. the employment services reforms represented significant fiscal and reputational risk, and
given the tight timeframes for the April 2019 Federal Budget, the department’s capacity

27 Those key aspects were the payment model; job seeker assessment framework; job seeker activation; digital
services platform; enhanced employment services for vulnerable job seekers; and the licensing framework for
providers.

28 Due to changes to machinery of government changes, the title of the responsible Minister changed from time
to time as follows: until May 2019: Minister for Jobs and Industrial Relations; from May 2019 to March 2021:
Minister for Employment, Skills, Small and Family Business; from March 2021 to May 2022: Minister for
Employment, Workforce, Skills, Small and Family Business; and since June 2022: Minister for Employment and
Workplace Relations. References to ‘the Minister’ throughout this audit refer to the responsible Minister at
the respective point in time.
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to manage these risks by engaging with stakeholders on the detailed design and
implementation of the model was ‘severely’ limited; and

° instead of the full implementation of a new model on 1 July 2020, it recommended that
an iterative implementation process for the new model be adopted, consisting of:

- rolling over the existing jobactive contracts; and

- commencing with a pilot of the reforms from July 2019 and a national rollout from
July 2021.%°

2.12 The Minister’s proposal to government was consistent with this advice. On 5 March 2019,
the Australian Government agreed that a fully costed model for the NESM be developed in
accordance with the Minister’s preferred option. The model was to be informed by evidence from
a pilot in two employment regions: Adelaide South in South Australia (SA) and Mid North Coast in
New South Wales (NSW).2° The Minister announced the reform process on 20 March 2019 at a
jobactive CEO Forum and provided further details in another announcement on 2 April 2019.

New Employment Services Trial (NEST)

2.13  The New Employment Services Trial (NEST) pilot was implemented in phases between July
2019 and June 2021 to test key design elements including the provider payment framework, ‘points-
based activation system’ for mutual obligations, and job seeker registration and referral processes
(for both online and face-to-face services). The contractual licensing model and the provider
performance framework were not tested as part of the trial.3!

2.14 On 2 April 2019, the eight pre-existing jobactive providers in the two pilot regions were
invited to submit expressions of interest (EOIs) to participate in the NEST through a limited tender
process.3? All eight providers participated in the pilot.

2.15 The final evaluation report covering the period from July 2019 to June 2021 was delivered
in November 2022, around four months after Workforce Australia commenced.3? Learnings from
the pilot, including analysis undertaken by KPMG (discussed at paragraphs 2.24 to 2.31), informed
the refinement of policy settings. This included changes to the proposed provider payment

29 Approval for the extension of jobactive contracts until June 2021 was granted on 5 March 2019. On 1 April
2019, government agreed that the pilot be extended a further 12 months to 30 June 2022, with the NESM
pilot to involve 95,000 job seekers.

30 Those two regions were selected after considering a range of factors including: the number of existing
providers, regional caseloads reflecting national labour market conditions, and coverage across metro and
non-metro locations.

31 InlJanuary 2019, the department noted ‘that a contractual licensing model is a procurement administered
under the Commonwealth Procurement Rules and in practice is not materially different to the current
procurement processes used.” Therefore, it was not practical to test the licensing model (involving a
procurement panel) and the provider performance framework was not developed until mid-2021.

32 Eight EOIs were received by 2 May 2019 and assessed between 5 and 6 May 2019.
33 Department of Employment and Workplace Relations, New Employment Services Trial, Phase 1, July 2019-

June 2021, November 2022, available from https://www.dewr.gov.au/employment-research/resources/new-
employment-services-trial-evaluation-phase-1-report [accessed 7 May 2023].
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framework and simplification of the new model by removing the ‘Digital Plus’ stream and
consolidating the ‘tiers’ of support within Enhanced Services.3*

Licensing framework

2.16 The initial NESM program design in July 2019 was largely consistent with the
‘transformational changes’ agreed by government in December 2018. The key point of difference
was that the NESM was to be established through a procurement process, rather than through a
licensing application process and framework (see paragraphs 2.4 to 2.6). When examining potential
options in January 2019, the department recorded that there were two approaches available:
‘statutory licensing’ and ‘contractual licensing’, and also considered whether the number of
providers in the market should be capped (each with allocated ‘market share’ percentages) or
uncapped. It noted that a:

. [statutory] licencing model would require primary legislation to establish it and is subject to
rejection or amendment by Parliament. This creates a risk that a licencing model may not pass
Parliament, or that is amended by Parliament, that could result in a model inconsistent with the
intent and objectives of the overarching employment services model; ... and

. ... contractual licencing model is a procurement administered under the Commonwealth
Procurement Rules (CPRs) and in practice is not materially different to the current procurement
processes used... .

2.17 The department’s analysis was that while an uncapped statutory licensing model most
closely met the government’s objectives, the ‘risks associated with progressing with this option
[were] considered too high.”?> Contractual licensing through a ‘streamlined procurement model’
was identified as the preferred approach and recommended to government in late January 2019.36

2.18 Ariskidentified in a procurement approach was that it may be seen as disadvantaging small
and specialist providers.?” To mitigate this and give effect to the policy objectives, the department
noted that there were a number of options available to streamline, simplify and differentiate the
upcoming procurement process from previous processes. It further noted that a number of changes
could be made to reduce barriers to entry, particularly for small and niche organisations. This
included:

34 The tiers originally proposed for Enhanced Services participants were: Tier 1: for those ready to participate in
intensive work readiness activities; and Tier 2: for those facing more substantial, non-vocational barriers to
employment. Provider feedback indicated that these middle tiers added unnecessary complexity and were at
odds with the policy intention of allowing providers to determine how to best support job seekers on their
caseload. Under the new settings, job seekers unable to self-serve online were to be directed straight into
Enhanced Services.

35 The identified risks included: difficulties passing the required legislation through Parliament; disruption to and
saturation of the employment services market (which would have adverse effects on the quality of service for
job seekers and employers); and the ‘significant investment’ required for a regulatory authority.

36 Anuncapped licensing model would involve no limitations on the number of licences awarded in an
employment region.

37 The department further noted that this was because ‘each procurement process [for employment services]
has seen the number of such providers consistently reduced.’
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° allowing ‘part region’ tendering, to encourage local, regionally/locally focused providers
to tender3s;

° different tender requirements for generalist/specialists/part region providers; and

° re-weighting of the selection criteria (for example, reducing the weighting for past
performance and increasing it for local community connections and feedback).

2.19 These changes were factored into the evaluation criteria for the procurement and are
examined further from paragraph 2.45.

National panel and regional sub-panels

2.20 Inapanel arrangement, suppliers are appointed to supply goods or services for a set period
of time under agreed terms and conditions. Once a panel has been established, an entity may then
purchase directly from the panel by approaching one or more suppliers.3® A ‘national panel’ was
established through the NESM Request for Proposal (RFP) process to, among other things,
streamline the entry and exit of providers in the market and to fill gaps within regions as needed.*°

2.21 The RFP required providers to give tailored responses for each employment region they had
bid for. Sub-panels were to be established for each of the 51 employment regions. Where providers
were found ‘suitable’ for one or more regions, they were to be appointed to the national panel and
the sub-panels for those regions.** The national panel was established for an initial period of six
years through a Deed of Standing Offer (DoSO). After that period, panel members may be extended
for up to an additional four years at the department’s discretion.

2.22  Successful providers were identified from the sub-panels and offered ‘licences’ for those
regions through the execution of work orders under the DoSO.

Provider payment model and financial viability

2.23  The NESM program design was based on the premise that by lowering providers’ caseloads,
more intensive and tailored services could be provided to the most disadvantaged job seekers.
Under jobactive, the average job seeker to consultant (caseload) ratio was 150:1.#?> The NESM policy
objective was to achieve a caseload ratio of 80:1.

2.24 The department engaged KPMG in May 2020 to conduct financial viability analysis, based
on jobactive and NEST pilot data. While this work was initially due for completion by the end of July

38 This removed the requirement for providers to service the entire employment region, which was the case
under the previous program, jobactive.

39 Department of Finance, Procuring from a panel — panels 101, available from
https://www.finance.gov.au/government/procurement/buying-australian-government [accessed 15
June 2023].

40 Department of Employment and Workplace Relations, Successful Organisations for Workforce Australia
Services (previously referred to as Enhanced Services — Generalist and Specialist), available from
https://tenders.employment.gov.au/tenders/b0bb0fc3-23ae-ec11-983f-002248d3b28f [accessed 24 August
2023].

41 Proposals were assessed as suitable if they achieved a score of more than 40 per cent against criterion one

(weighted at 20 per cent of the overall score). This is discussed further at paragraphs 3.58, 3.64 to 3.65 and
4.10to 4.16.

42  Senate Education and Employment References Committee, Jobactive: failing those it is intended to serve,
Foreword, February 2019, p. xix available from
https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Education and Employment/JobActiv
€2018/Report [accessed 23 September 2023].
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2020, additional analysis was requested by the department. The analysis progressively examined
the feasibility of the policy underpinning the NESM — with a focus on assessing the financial viability
of providers under the new policy settings — to identify the appropriate number and types of
licences for each employment region. In total, three sets of modelling were undertaken by KPMG
in August 2020, January 2021 and May 2021.*3 The results of these analyses informed the detail
included in the RFP.%*

August 2020 financial viability analysis

2.25 Between May and June 2020, KPMG conducted interviews with departmental subject
matter experts (across seven employment services programs) and engaged with providers directly
to source financial and operating data and, where relevant, seek their perspectives and experiences
from participating in the NEST. In total, four providers contributed data for the financial viability
analysis and eight provided insights during interviews. The department also provided NEST and
jobactive caseload and payment data to KPMG.

2.26 Initial findings provided to the department on 13 July 2020 indicated there would be
‘significant viability challenges for providers’ if the current NEST settings were included in the NESM,
with 65 per cent of employment regions unable to support a single provider over two years.* In
response to feedback from the department, KPMG drew ‘more deeply on historic jobactive data as
an additional input’ to its analysis.*® The updated results were reflected in the final August 2020
‘New Employment Services Model Financial Viability Analysis’ report (August 2020 KPMG report),
which included the following observations.

. Most scenarios are viable over both a three and five year period — ... Scenarios with higher
commencement numbers, higher caseload to staff ratios, lower fixed cost structures and higher
outcome rates tended to increase profitability over three and five years. Scenarios with a
combination of negative factors — notably lower caseload, high cost structures and low outcome
rates — were loss making over the period examined.*’

. Caseload to staff ratios of 80:1 were not viable under any of the scenarios examined — No
scenarios examined were viable under the high cost structure assumption. This assumption
included caseload to staff ratios of 80:1. However, providers were viable at a ratio of 120:1.

43  The first two sets of analyses informed, among other things, the number of licences available in the regions.
The third piece of analysis examined the viability of licences for specialist providers.

44  Department of Employment and Workplace Relations, 1. RFP for the New Employment Services Model 2022,
September 2021, Appendix C, pp. 98-102, available from
https://tenders.employment.gov.au/tenders/75899c03-930f-ec11-b6e6-00224815762f/ [accessed 10
November 2023].

45 The report noted that the impacts of bushfires and COVID-19 meant that the period did not represent a
business-as-usual period, and where possible, KPMG had sought to control for these impacts by comparing
data from the NEST regions with that from regions where the jobactive contract remained in place.
Nevertheless, it was noted that given the volatility of the period, there would be value in revisiting the
analysis in 2021 after the NEST had been in place for longer.

46 The department extended its work order with KPMG until 31 August 2020 to allow for this additional work to
be undertaken. In its written rationale for the extension, the department noted that ‘KPMG’s calculations for
the expected baseline of NESM job seekers achieving outcomes was substantially lower than historic rates
under jobactive which raises concerns that the modelling will substantially underestimate provider revenue
under the new arrangements’.

47  ANAO note: As at August 2020, the cost structure assumptions used were: high cost ($2.4 million in annual
fixed costs and a caseload to staff ratio of 80:1); moderate cost ($2.2 million in fixed costs and a caseload to
staff ratio of 120:1); and low cost ($2.0 million in fixed costs and a caseload to staff ratio of 150:1).
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. Jobseeker volumes and cost structures are key factors driving viability — ... analysis indicates that,
in order of importance, the key drivers of viability are caseload to staff ratios, jobseeker volumes,
provider fixed costs and outcome rates. Staff ratios and fixed costs are clearly factors determined
by providers.

. Upfront cash flow for providers supports initial viability — In all scenarios examined, providers
experience net monthly losses in the first year of operation.

. Market share allocations may need to change compared with jobactive — The scenario analysis
suggests that providers are unlikely to be viable based on historic market share allocations and
some reduction in provider numbers may be necessary to maintain viability. [Emphasis in original]

2.27 In this latter respect, KPMG noted that ‘[w]hile this could reduce competition within some
regions ... the department could consider a mixed model where fewer large and medium providers
are contracted but competition within a region is maintained through adding a number of smaller,
low cost providers.” This was, in part, to achieve a balance between two competing policy objectives
of providing intensive and tailored services to job seekers and increasing job seeker choice of
providers within employment regions.

January 2021 analysis on updated provider payment framework

2.28 The department re-engaged KPMG in November 2020 to ‘undertake supplementary
financial analysis’ on caseload ratios using updated Treasury forecasts and data. This analysis was
to test the impact of changes to provider viability using an updated payment model and examine
policy settings that had not been settled at the time of the first analysis.

2.29 The NEST pilot policy settings were adjusted, and supplementary analysis was undertaken
by KPMG based on a broader range of fixed cost assumptions for providers, a revised payment
model and updated inputs from the department.*® The supplementary analysis was finalised in a
January 2021 KPMG report, which outlined that the analysis was undertaken to ‘investigate
payment settings which aim to increase the likelihood of provider viability when caseload to staff
ratios of 80:1 are applied.” The market share allocations were not increased and the caseload ratio
of 80:1 was maintained (as the intent was to achieve provider viability at that caseload ratio). The
range of fixed cost assumptions used for the January 2021 analysis are outlined in Table 2.1.

2.30 The supplementary analysis was finalised in January 2021, finding that a provider operating
with a revised payment model and caseload ratio of 80:1 would be ‘viable across a 10-year contract
period’, with the new payment structure having a positive impact on viability. It was noted that
while there ‘would be months within the first year when losses would be recorded, in aggregate
and across the 10-year period, the modelled provider is viable’.

2.31 The department advised government in April 2021 that the provider payment model was
critical to the success of the NESM and KPMG'’s analysis had found that the revised payment model
will support provider viability at caseload ratios of 80:1. The department did not outline that the
January 2021 report noted that at least two and up to 12 employment regions could not support a
single Enhanced Services provider under the NESM policy settings (as shown in Table 2.1).

48 The revised payment model included: increasing the engagement fee from $1,000 to $1,200; the addition of a
S600 transfer fee, the addition of a 26-week partial outcome payment and changing the two-tier progress
payment model to one progress payment for each job seeker per 24 months of service.
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Table 2.1:

Number of
contracted

Number of viable
providers in

August 2020
report

Design and implementation

January 2021 report

Number of viable Enhanced Services providers by region and provider fixed
cost base compared with contracted jobactive providers

region jobactive
providers Caseload 80:1 Caseload 80:1
. # of regions # of regions # of regions
baigc]; rc;anggzn 82m based on based on based on
: ) $0.4m fixed $2.2m fixed $2.4m fixed
fixed costs
costs costs costs
No proﬁtable 0 17 5 10 12
provider
1-2 providers 2 18 1 13 14
2-3 providers 7 6 1 11 10
3-4 providers 15 7 1 6 5
4-5 providers 9 2 3 4 6
More than 5 18 1 43 7 4
providers
Total regions 51 51 51 51 51
Total
contracts/licences 196 89 772 133 121
across regions

Source: ANAO representation of departmental records.
Market share and diversity of providers

2.32 Reflecting that some policy settings were introduced or modified to support smaller
providers and encourage more diversity in the market, the published RFP stated that:

. assistance would be provided for eligible small organisations through a new Capacity
Building Fund*®; and
. the total business share of an organisation licensed to deliver Enhanced Services was not

to exceed 20 per cent of the national market (inclusive of related entities).

2.33 Inrespect to the latter, this represented a doubling of the initially agreed 10 per cent market
share cap determined by the department’s procurement interim steering committee in June 2021.
This change was made as a result of a request from the Minister in August 2021. The previously
agreed market share cap had been communicated to stakeholders and providers through the RFP
Exposure Draft in June 2021.

May 2021 analysis of specialist licences

2.34 The RFP outlined that ‘Specialist Enhanced Services’ licences would be allocated in some
regions to providers with expertise in supporting refugee, culturally and linguistically diverse
(CALD), Indigenous or ex-offender job seekers (specialist cohorts). In regions with no specialist

49 The NESM RFP set out that a $5 million Capacity Building Fund was to be established to ‘support greater
diversity in the Enhanced Services provider market and assist small entrants to prepare for and establish
themselves under the new model.’
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services, generalist providers were expected to ensure appropriate support for all job seekers on
their caseload.

2.35 The November 2020 work order with KPMG was extended in early April 2021 for additional
analysis to identify whether particular job seeker cohorts could be viable in each employment
region, and whether specialist licences would have an impact on the viability of generalist providers
in those regions.*® The final report was provided to the department on 10 May 2021.

2.36 The analysis indicated that specialist providers were unlikely to be viable in most
employment regions. This was based on the assumption that a specialist provider would hold 40
per cent of the market share for the relevant cohort in the region, as this was required for viability.
Table 2.2 outlines the findings of that analysis.

Table 2.2: Number of viable specialist cohorts across employment regions
Viability Indigenous Persons with Ex-offender Refugee CALD or
assessment? disabilities refugee
Unlikely 31 19 32 43 33
Possible 20 26 19 7 10
Likely 0 5 0 1 3
Viable 0 1 0 0 5
Total region # 51 51 51 51 51

Note a: The analysis was based on ‘representative’ provider sizes. For example, a medium to large provider was
assumed to have fixed costs of approximately $2.4 million and would therefore need a gross margin of more
than this to operate viably.

Source: ANAO representation of departmental records.

2.37 This analysis informed the ‘indicative’ number of licences and average caseload numbers
that were included in the NESM RFP for each employment region. The maximum number of licences
included in the RFP for each region exceeded the number of licences identified as being viable by
KPMG.>! The department’s rationale for suggesting more providers could be viable was ‘promoting
job seeker choice and market diversity.”>? This resulted in the RFP stating that between one and
three licences could be awarded in 12 regions identified by KPMG as unlikely to be able to support
a single provider (see Table 2.1).

Public release of financial viability reports

2.38 The department kept the Minister progressively informed of KPMG’s findings and sought
legal advice on at least three occasions between September 2020 and May 2021 regarding its
obligations for the public release of the financial viability reports.>® The advice sought was in respect

50 Five cohort categories were used for the analysis: Indigenous, Persons with Disabilities (PwD), Ex-Offender,
Refugee, Refugee or CALD. The analysis also sought to identify whether multiple cohort providers in a single
region would be viable.

51 KPMG had identified 17 regions as unable to support a single provider in its August 2020 analysis.

52 The department allocated licences in the following manner: 1-3 licences where there were 0-1 likely viable
providers (rounding up if deemed necessary), 2-5 where there were two viable providers, 3-7 where there
were three viable providers and 4-9 where there were four viable providers.

53 The Minister was briefed on the findings of the financial analysis and provided with a copy of each KPMG
report once finalised (in October 2020, February 2021 and July 2021). The legal advice obtained by the
department informed its advice to the Minister.
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of the department’s obligations under the Freedom of Information Act 1982 (FOI Act) and deeds
with the providers participating in the KPMG analysis.

2.39 Following a request from the Minister, the department made arrangements in early August
2021 for all three KPMG reports to be provided to government, to inform the government’s policy
considerations. As outlined at paragraph 2.40, Australian Government policy approval for the final
NESM design was provided on 11 May 2021. In response to ANAO queries in late September 2023,
the department advised that it ‘has not had an FOI request for the release of these reports so further
consideration has not been required’ with respect to their public release. The department advised
that ‘[t]o better support tenderer’s response to the NESM [RFP], the department provided a
summary of the findings from the KPMG report as well as the assumptions that underpinned the
KPMG analysis’ as attachments to the RFP exposure draft.

Final policy approval

2.40 Policy approval for the final NESM design was provided by the Australian Government on
11 May 2021, with remaining details to be finalised via correspondence between the Minister and
the Prime Minister. Details finalised by correspondence included: the Enhanced Services Provider
Performance Framework; final Enhanced Services provider payment model; and Employability Skills
Training (EST) payment model adjustment.

2.41 Letters were exchanged between the Minister and the Prime Minister on 23 August 2021
and 6 September 2021, respectively. The Prime Minister noted the final details and agreed the
proposed changes, with costs to be agreed with the Department of Finance (Finance).>* Finance’s
agreement was received on 13 September 2021. The RFP was released on 8 September 2021.%>

Was request for proposal documentation made publicly available,
including appropriate evaluation criteria?

The RFP documentation was made publicly available when the tender process opened for
submissions on 8 September 2021. Three weighted evaluation criteria and 18 sub-criteria
questions were included, with each criterion comprising between four and nine sub-criteria
questions. While not identified in the RFP, criteria weightings were evenly distributed across
the 18 questions.

2.42 In accordance with the Commonwealth Procurement Rules (CPRs), the department
published the NESM procurement on the AusTender website on 8 September 2021. Potential
respondents were invited to submit proposals across three ‘service areas’ under the NESM. Multiple
responses were required for those bidding to deliver more than one service and/or in more than
one of the 51 employment regions. Proposals were to be tailored to address the local needs of each
region and received on or by 22 October 2021. The three service areas were:

54  Changes were associated with payments for Employability Skills Training (EST), which was one of the service
areas in the NESM RFP. No further changes were made to the payment model for Enhanced Services
providers after February 2021.

55 It was noted by senior departmental officials on 3 September 2021, that a delay in Finance’s agreement to the
costs should not delay releasing the RFP.

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

37



° Enhanced Services — a range of intensive, individualised and tailored employment
services for vulnerable job seekers delivered by generalist and specialist providers.>® The
procurement process for Enhanced Services was used to establish the ‘Workforce
Australia National Panel’.

° Employability Skills Training (EST) — a targeted training service to enhance work readiness
by providing intensive pre-employment training.

° Career Transition Assistance (CTA) — designed to help mature age job seekers aged 45
and over to become more competitive in their local labour market.

2.43  The relevant information for each service area was included in the ‘Request for Proposal for
the New Employment Services Model 2022’ (RFP), which was available on the department’s website
and on AusTender. In addition to the RFP document, the approach to market materials included a
range of other supporting attachments, such as frequently asked questions (FAQs) and information
sheets.

2.44  Generally, where tender documentation is amended after it has been released, addenda are
published to ensure all potential respondents are made aware of any additional information and
clarifications. The NESM Probity Plan required the external probity adviser to be consulted prior to
addenda being issued. Eight addenda were published on the department’s website between
15 September and 18 October 2021, with majority for the release of FAQs. One addendum was
reviewed by the probity adviser prior to being issued.>’

Published evaluation criteria

2.45 Relevant evaluation criteria should be included in request documentation to enable the
proper identification, assessment and comparison of submissions on a fair, common and
appropriately transparent basis.”® Request documentation must include a complete description of
the evaluation criteria to be used when assessing submissions and, if applicable, the relative
importance of those criteria.>®

2.46  The selection criteria were grouped into three ‘areas of capability’ in the RFP. Respondents
were required to address the first criterion only once, irrespective of the number of services and
regions being bid for. Tailored responses for the other two criteria were required for each service
and/or employment region being bid for. The selection criteria are outlined in Figure 2.1.

56 Generalist providers were to provide Enhanced Services to all cohorts in the employment region. Specialist
providers were only to provide services to their nominated specialist cohort.

57 This related to clarifying the Mandatory Set Aside arrangements under the Indigenous Procurement Policy.
See National Indigenous Australians Agency (NIAA), Indigenous Procurement Policy, available from
https://www.niaa.gov.au/indigenous-affairs/economic-development/indigenous-procurement-policy-ipp
[accessed 10 November 2023].

58 Department of Finance, Commonwealth Procurement Rules, Canberra, 2022, paragraph 7.12, available from
https://www.finance.gov.au/sites/default/files/2022-06/CPRs - 1 July 2022.pdf [accessed 4 July 2023].

59 ibid., paragraph 10.6. This applies for procurements to conducted in accordance with Division 2 of the CPRs.
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Figure 2.1: NESM selection criteria and sub-criteria questions (and respective weightings)
[

Respondent submits NESM Application
through 360pro

NESM response assessed
NESM includes Enhanced Services, Career (Enhanced Services, CTA, EST)
Transition Assistance (CTA), and Employability
Skills Training (EST)

1.1. Service model design and operational elements (2.22%)
1.2. Staff development (2.22%)
1.3. Experience providing intensive support (2.22%)
1.4. Reporting and program management systems (2.22%)

Selection Criterion 1 1.5. Compliance with contractual obligations, legislation & internal controls (2.22%)
Organisational Capability 1.6. Governance and program management systems (2.22%)

(20%) 1.7. Disaster management and service continuity (2.22%)

1.8. Demonstrated performance (2.22%)
1.9 Demonstrated adherence to contractual obligations (2.22%)

CTA responses assessed under
separate criteria 2 and 3

EST responses assessed under

Enhanced Services respondents assessed o
separate criteria 2 and 3

Selection Criterion 3
Local Knowledge and Connections

Selection Criterion 2
Tailored Services Capability

Capability

[0)

(40%) (40%)

2.1. Service model delivers in person face-to-face and alternative delivery methods (8%)  3.1. Response to local labour market characteristics (10%)

2.2. Engage participants to meet mutual obligation requirements (8%) 3.2. Supporting strong local connections and collaborations (10%)
2.3. Empower participants to engage with support and PBAS requirements (8%) 3.3 Use of local resources and connections (10%)

2.4. Advance Enhance Services through staff development (8%) 3.4. Engagement with local employers and industry (10%)

2.5.(G) Generalist Licence: tailor services to a mix of jobseeker cohorts; OR
2.5.(S) Specialist Licence: tailor services to an Indigenous, CALD, Ex-offender, or Refugee cohort
Note: Only one of 2.5.(G) or 2.5.(S) were to be completed (worth 8%)

Source: ANAO analysis of departmental records.



Evaluation criteria weightings

2.47 Asillustrated by Figure 2.1, each of the three high-level criteria comprised between four and
nine sub-criteria questions.

2.48 The qualitative rating scale to be used for the NESM was developed throughout September
2021 and programmed into the IT system used to assess proposals — the Procurement and Licence
Management System (PaLMS).®° These qualitative ratings, or ‘evaluation descriptors’, were mapped
to numerical values in PaLMS, enabling assessment results to be calculated and orders of merit to
be produced. ANAO review of PaLMS identified that:

. the questions were of equal value and importance in the calculation of the overarching
criteria scores, as sub-criteria weightings were evenly distributed across the relevant
guestions; and

° between two and four evaluation descriptors were to be selected for the assessment
against each question.

Evaluation component descriptors

249 The NESM Assessment Guide, approved on 5 November 2021, was a key reference
document for staff conducting assessments against the evaluation criteria.®! It explained that:

EDs [evaluation descriptors] are specific indicators used to rate aspects of the Respondent’s
submission against the selection criterion questions. Assessors must consider the criterion
question responses and select the relevant ED as they analyse how and to what degree the
Respondent’s response supports its claims against the selection criterion.

2.50 The number of aspects, or ‘evaluation component descriptor elements’, to be assessed for
each selection criterion question comprised between two and four of the seven elements listed in
Table 2.3. Appendix 3 provides further detail, including the combination of elements adopted for
each criterion and the respective spread of weightings.

2.51 User acceptance testing (UAT) for the PaLMS was conducted over a two-week period
between late July and early August 2021, after delays caused by the IT build and competing priorities
across multiple concurrent procurements. The combination of evaluation descriptors to be used for
the NESM procurement was determined in parallel with the PaLMS platform build and finalised
after the UAT period, on 12 October 2021. Therefore, the department’s ability to fix any system
issues or analyse any unintended effects on the assessment process or outcomes was limited.

60 The implementation of the PaLMS is discussed from paragraph 3.29 to 3.36.
61 The development and timeliness of this guidance is discussed from paragraph 2.58.
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Table 2.3: Distribution of selection criteria weightings across the evaluation
component descriptor elements adopted for the Enhanced Services criteria

Evaluation Criterion 1 Criterion 2 Criterion 3
gggqc?iopr:srr]telement Organisational  Tailored services ~Local knowledge
capability capability and connections

#2 % #2 % #e % # %
Level of detail 8 7% 5 11% 4 10% 17 28%
Level of effectiveness 5 4% 5 11% 4 10% 14 25%
Level of verifiability 3 3% 4 8% 4 10% 11 21%
Level of understanding 3 2% 3 6% 3 8% 9 16%
Level of applicability 1 1% 2 5% - - 3 5%
Level of feasibility 2 1% - - 1 3% 3 4%
Level of reasoning 1 1% - - - - 1 1%
Total 23 20% 19 40% 16 40% 58 100%

Note a: These columns identify the number of times this ‘evaluation component descriptor element’ was used across
the sub-criteria questions for this selection criterion. Appendix 3 provides further details.

Source: ANAO analysis of departmental records.
Providers with previous experience with the department

2.52 Respondents were to provide information on their ‘demonstrated performance’ under
sub-criteria 1.8 and 1.9. Consistent with departmental advice in early 2019, these sub-criteria
represented 4.45 per cent of the total score. In contrast, the equivalent criteria for the 2014
jobactive procurement was 30 per cent of the total score. This shift in approach for the NESM was
adopted to reduce barriers to entry, particularly for small or new providers and alleviate
administrative burden (see paragraph 2.18). Guidance in the RFP stated that:

° for existing jobactive providers — ‘the department will use current performance and other
guantitative data held by the department. Existing Providers will have the option to NOT
provide additional information in response to this question’ [emphasis in original]; and

° respondents not contracted by the department — ‘should ensure they describe current or
past performance in delivering similar services for another organisation(s) and/or
different services targeted to similar Participants. These Respondents must provide details
of referees who can verify the Respondent’s specific claims.’

2.53 The implications of this approach during the assessment process are discussed from
paragraph 3.40.

Was an appropriate evaluation process established and supported by
appropriate guidance?

An appropriate evaluation process was established, with a high-level overview of that process
included in the published RFP. Limited information on the evaluation process was otherwise
provided. Key internal guidance to support the evaluation process was not timely. This guidance
was to be included in the ‘NESM Purchasing Plan’, which required Delegate approval before the
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RFP closing date and opening of the tender box. While the Delegate's approval was obtained,
the required contents — including the NESM Business Allocation Guideline and the NESM
Assessment Guide — were not included in the approved plan. This guidance was developed
later, in parallel with the assessment process throughout November and December 2021, and
approved by the Chair of the Tender Review Committee (TRC), rather than the Delegate.

2.54 The department’s procurement policy requires the assessment criteria and processes
included in publicly released RFP documents to be ‘sufficiently thorough and well planned to enable
the department to make purchasing decisions that represent best value for money.’ The respective
evaluation processes must be finalised and approved by the Delegate prior to the closing date of
the relevant procurement process.

Published NESM evaluation process

2.55 The NESM RFP provided a basic overview of a five-stage process to be undertaken for the
evaluation of proposals.?> Those stages comprised:

° Stage 1 — Receipt and screening of responses (including conformance assessments);
° Stage 2 — Assessment of responses against areas of capability and selection criteria;
° Stage 3 — Right Fit For Risk Cyber security assessment;

° Stage 4 — Value for money assessment and recommendations; and

. Stage 5 — Negotiations with respondents and final decisions.

2.56 The RFP outlined that each proposal was required to pass Stage 1 before being assessed
against the published selection criteria to ‘determine the Respondent’s eligibility’ for appointment
to the national panel for Enhanced Services under a Deed of Standing Offer (D0S0).%3 The RFP did
not outline how those assessment results would be used to determine a respondent’s ‘eligibility’
for the national panel (that is, a score of more than four out of 10, or 40 per cent, against criterion
one). Potential respondents were also not:

o advised that the assessment process involved a ‘business allocation’ stage to be conducted
by staff with local area and employment region knowledge (outlined from paragraph
3.66); or

° provided details of the Stage 5 methodology, which involved a Tender Review Committee

(TRC) recommending successful proposals to the Delegate (the Deputy Secretary)
(outlined from paragraph 4.6).

2.57 It was noted several times throughout the RFP that each response to individual criteria
would be ‘read in isolation as a discrete response.” Respondents were advised that they ‘should
answer the criteria and relevant questions directly, [and] avoid repetition and cross-referencing of
other criterion responses.’ This indicated that early planning of the evaluation process had been
undertaken prior to the RFP release, as assessors were allocated responsibility for specific criteria.

62 The RFP noted that the department may conduct some or all stages concurrently or in a different order from
that published, and that information gathered at one stage could be used at any other stage.

63 Panel arrangements were not established for EST and CTA. Successful respondents for those services were to
enter into individual deeds with the department rather than a DoSO.

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

42



Design and implementation

NESM procurement policy framework and related guidance

2.58 The department had established specific internal policies and guidance for the procurement
of employment services. An overview of those relating to the NESM are set out in Table 2.4.

Table 2.4: Approval of NESM-specific guidance documents
Document Date RFP stage when Description/purpose
approved approved
Employment | 23/9/2021 RFP opened ¢ Replaced the September 2017 Employment
Services 8/09/2021 Services Purchasing Guidelines.?
gﬁgzﬁ rgsent e Describes the overarching policies and
arrangements for the procurement of
employment services and related programs
funded by the Australian Government.
NESM 2022 | 22/10/2021b | RFP closed e Key document requiring Delegate approval to
Purchasing 22/10/2021 establish key features of the procurement,
Plan including the assessment methodology.
¢ Outlined the locations where assessment
would be undertaken and how assessment
and moderation processes would be
completed.
NESM 2022 | 5/11/2021 Assessment Stage 1 | ¢ Assessors were required to follow this guide
Assessment commenced when assessing, analysing, and reaching
Guidec 27/10/2021 conclusions about responses.
e Assessment against criterion one was to be
A t St 5 conducted by assessors in Canberra. The
ssessmend age assessments for criteria two and three were to
commence be undertaken by assessors in state and
16/11/2021 territory Tender Assessment Centres (TACS).
NESM 10/11/2021 Business Allocation e Explained the Business Allocation (BA)
Business process commenced process that was to commence following the
Allocation 22/01/2022 completion of the assessment stage as a
Guidelinec whole, or of at least one complete employment
region.
e The objective of the BA process was to
establish preliminary recommendations for the
Tender Review Committee (TRC) to determine
which respondents would be offered a DoSO.
Note a: This version applied to the design and implementation of the NESM procurement.
Note b: Version 2 was approved on 17 December 2021 and Version 3 on 1 February 2022.
Note c: If there was an inconsistency between these and the NESM 2022 Purchasing Plan, the terms of the Purchasing

Plan were to prevail to the extent of the inconsistency.

Source: ANAO analysis of departmental records.

Changes to the internal policy framework

2.59 The ‘Employment Services Purchasing Guidelines’ (ESP guidelines) were introduced in 2017
to consolidate ‘the framework, approach and processes for conducting major procurement or grant
processes’ for employment services programs. Arrangements for individual processes were to be
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documented in separate ‘Purchasing Plans’ approved by the Delegate before the relevant RFP
closing date.®* This approval is required because the purchasing plans:

. include the ‘specific evaluation approach for the relevant program, as well as the
assessment and [BA] requirements to be used for the conduct of the procurement’; and

. used by assessment staff and the TRC to undertake the tender evaluation process.

2.60 The ESP guidelines were updated in late September 2021 to ‘better reflect the current more
streamlined approach to the procurement of employment services’ and limit the ‘need for
repetition’.®> Those changes to the ESP guidelines included:

o reducing its scope to procurement processes only; and

. halving the length and details included, with a view to moving more content from the
guidelines into the relevant purchasing plans.®® This was to include: the assessment
guidance, the BA guide, staffing roles and responsibilities, and communication protocols.

2.61 The NESM 2022 Purchasing Plan was approved on 22 October 2021. This met the policy
requirement to obtain the Delegate’s approval before the relevant RFP closing date (paragraph 2.59
refers). However, it did not set out a range of required guidance.®’ Rather, the purchasing plan:

° either indicated that those details would be developed separately in other guidance
materials (that were subsequently approved by the Project Sponsor, rather than the
Delegate); or

. referred back to the ESP guidelines as the primary source for more detailed information.
This created a circular reference, with each document referencing the other.%8

2.62 The guidance omitted was included to varying degrees across the NESM Business Allocation
Guideline, NESM Assessment Guide or other guidance documents developed throughout
November and December 2021. These were developed during the first stages of the assessment
process and were not made available to all assessment staff. The assessment guide was of particular
importance because it was a key reference point for a predominantly contracted workforce of
assessors (see Appendix 6). The impact of the delayed guidance on the assessment process is
discussed from paragraph 3.26 to 3.28.

64  Both versions of the ESP guidelines have included this requirement. The January 2021 NESM Probity Plan
required a purchasing plan ‘setting out the procedures and methodology to be used when undertaking the
evaluation of responses’ to be developed prior to the release of the NESM RFP. It further stated that:

[flinalising or changing a Purchasing Plan after the submission closing time carries significant probity
risks. Changes to a Purchasing Plan proposed after the tender closing time should not be made or
considered as result of the associated probity risks.

65 When approving the guidelines, the Delegate asked whether there was a need for a separate procurement
policy for employment services in addition to the departmental procurement framework (established in
2019). The Senior Procurement Officer advised the Delegate that ‘Employment Services are unique ... the
corporate process is not fit for purpose for employment services procurement.’

66 The 2015 equivalent of the guidelines were 307 pages in length. This was reduced to 121 pages in the 2017
ESP guidelines, and 68 pages in the 2021 guidelines.

67 This included the evaluation methodology in the NESM Assessment Guide and the NESM Business Allocation
Guideline, which were required to be components of the department’s ESP guidelines.

68 The purchasing plan also stated that ‘[w]here the Plan does not expressly cover or deal with relevant matters
or issues, the ESP Guidelines must be consulted.’
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2.63 In September 2023, the department advised the ANAO that it had reviewed its ESP
Guidelines and Purchasing Plan template after the NESM process in February 2023 and ‘a number
of changes were made with the reintroduction of certain items.’

Were appropriate probity arrangements in place commensurate with
the risk and scale of the procurement?

Probity arrangements commensurate with the risk and scale of the procurement were
established in the January 2021 NESM probity plan. Appropriate protocols and processes were
put in place to record and manage probity risks, including the completion of mandatory probity
undertakings and conflicts of interest declarations. An external probity adviser was appointed
in July 2020 to provide both procurement process and probity advice for employment services
purchasing activities. While this represented the replacement of the incumbent adviser, in that
role since August 2015, the incoming adviser had been engaged regularly for other services
between 2019 and 2022. The probity plan included a provision that a further independent
probity audit may be undertaken. While this was a new option that had not been included in
previous probity plans, a probity auditor was not engaged.

2.64 The CPRsrequire that procuring entities act ethically throughout the procurement, including
by recognising and dealing with actual, potential and perceived conflicts of interest and seeking
appropriate internal or external advice when probity issues arise.®

External probity adviser

2.65 The department’s policy framework requires that internal legal advice be sought for
spending proposals greater than $1 million (GST inclusive) and for an independent, external probity
adviser to be appointed for the procurement of employment services and related programs.”°

2.66 A procurement process for an external probity adviser for ‘employment services tenders’
was conducted during June 2020. Six firms were invited on 15 June 2020 to submit quotes, with one
of those (Maddocks) being the incumbent adviser since August 2015. Two providers, Ashurst and
Sparke Helmore, were appointed on 2 July 2020 to ‘deliver independent probity and procurement
advice’, as required. Ashurst primarily provided advice for the NESM and Transition to Work (TtW)
procurements, while Sparke Helmore provided advice on aspects of TtW, Local Jobs Program, Self-
Employment Assistance and the Entrepreneurship Facilitators Program. The previous probity
adviser, Maddocks, continued to provide services for other matters.

Independence of the probity adviser

2.67  Probity experts should be independent and free from all conflicts of interest and have sound
knowledge of all relevant government policies and procedures.”* Department of Finance (Finance)
guidance outlines the following three probity expert roles: procurement process advisers, probity

69 Department of Finance, Commonwealth Procurement Rules, Canberra, 2022, paragraph 6.6.
70 Asingle probity adviser may be appointed for concurrent employment services procurements.

71 Department of Finance, Ethics and Probity in Procurement, May 2021, paragraph 11, available from
https://www.finance.gov.au/government/procurement/buying-australian-government/ethics-and-probity-
procurement#probity-experts [accessed 3 July 2023].
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advisers, and probity auditors. While some overlap between roles is acceptable, entities should
carefully consider the effects of this on the probity of the procurement process.

2.68 The NESM external probity adviser role was outlined in the request for quotes, which
included both ‘probity services’ and ‘procurement services.” While Ashurst had a defined role in the
NESM probity plan, a large component of the work undertaken related to the provision of
procurement or legal advice. The ANAO observed that in practice, Ashurst assisted with tasks such
as the drafting of procurement planning and RFP documentation, including the NESM probity plan,
materially contributing to discussions about the merits of proposals during TRC deliberations (which
is expanded upon in paragraph 3.93), and providing probity sign-off on the TRC deliberations. This
approach can represent a risk to the independence of the probity adviser as there is not a clear
separation between the tasks or responsibilities undertaken.

2.69 Ashurst had been engaged by the department since January 2019 for up to eight separate
services, including as the probity adviser across several other procurements. Over that period, 60
per cent of the department’s external legal services (which includes probity advice) have been
provided by three firms, including Ashurst and Sparke Helmore.”?

Recommendation no. 1

2.70 The Department of Employment and Workplace Relations improve its procurement
framework to specifically address the engagement of probity advisers, including ensuring that
advisers are independent and objective by not engaging the same probity advisers on an ongoing
or serial basis or for overlapping tasks such as procurement and probity advice.

Department of Employment and Workplace Relations response: Agreed in part.

2.71 The department will continue to apply best practice and comply with the Commonwealth
Procurement Rules in the engagement of probity advisers. The department will also continue to
make value for money decisions, proportionate to risk, when engaging advisers, noting it selects
from existing whole-of-government panels.

2.72 The department agrees that independence and objectivity of probity advice is critical to
the integrity of the process. The department will take into account the range of services being
provided by potential advisers in assessing their capacity to deliver independent and objective
procurement and probity advice, along with other relevant matters such as expertise and the
availability of suitable alternative advisers.

Probity requirements for NESM personnel

2.73 The Employment Services Procurement (ESP) Guidelines set out that all project personnel
and consultants involved in procurement activities, must execute a general ‘Procurement Activities
Confidentiality and Conflict of Interest (CCol) Deed Poll’. In addition, specific probity requirements
were set out in the NESM Probity Plan, approved by the Delegate on 8 January 2021. The purpose
of the plan was to ‘set out the principles and protocols that apply to managing probity in relation to
the NESM Project.’ Project personnel were required to:

72 The other firm was Clayton Utz, accounting for $12.3 million (32 per cent of the $39 million total reported).
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° attend a probity briefing regarding the NESM project;

. attend probity training;

. complete and provide a NESM probity undertaking, attached to the NESM Probity Plan;
. complete a NESM Conflict of Interest Declaration.

Probity registers

2.74  According to the probity plan, the external probity adviser was responsible for maintaining
both the probity undertakings register and the probity issues register. The completion of probity
undertakings, signed confidentiality deeds and attendance at probity briefings were to be recorded
in the probity undertakings register, with any significant probity issues, and the respective
mitigation strategies, to be captured in the issues register.

2.75 All ‘project personnel’ were to complete conflict of interest (COI) declarations through an
online process and were to update those declarations as required.”> A departmental ‘Internal
Probity Coordinator’ was responsible for maintaining a register of all COl declarations and escalating
material issues to the project manager (the branch head responsible for the procurement).

Communication with potential suppliers

2.76  Arange of protocols were outlined for project personnel needing to engage with potential
employment service providers. This included principles to be applied during the conduct of the
NESM procurement and business-as-usual activities. A range of other potential interactions that
could have probity implications were covered, including attendance at employment services related
conferences and events; offers of any gifts or hospitality from potential suppliers; and pre-existing
social relationships with or any offers of employment by potential suppliers. The department’s
management of post-separation employment issues are discussed from paragraph 3.85.

73  Project personnel comprised APS employees and external service provider personnel involved in the NESM
project who have, or have had, access to any confidential information.
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3. Evaluation process

Areas examined

The ANAO examined whether the Workforce Australia Services (otherwise referred to as the New
Employment Services Model, or NESM) procurement was conducted in accordance with the
published process.

Conclusion

The Department of Employment and Workplace Relations’ (the department’s) procurement
process was largely conducted in accordance with the published process. All proposals were
received, and compliant proposals assessed, in line with the published process. Delays in
implementation of a new IT system, the Procurement and Licence Management System (PaLMS),
contributed to delays in the procurement activities. The detailed evaluation methodology for
NESM proposals was finalised after the release of tender documentation, with shortcomings in
the design features not apparent until late in the assessment process. While appropriate
processes were established to support compliance with internal probity frameworks, some key
elements were not fully implemented.

Area/s for improvement

The ANAO made one recommendation aimed at improving the department’s planning of
evaluation processes for future procurements, including identification of appropriate tools,
system, training and guidance and ensuring that these are fit-for-purpose.

3.1 Following the close of submissions for the NESM procurement on 22 October 2021, the
department was to assess compliant proposals against the published evaluation criteria.
Assessment results were to inform the Tender Review Committee’s (TRC's) identification of the
proposals offering the best value for money and recommendations to the Delegate for each of the
51 employment regions.”*

Were tender proposals received in accordance with the method and
date specified in the request documentation?

Tender proposals for the NESM were received through the online portal specified in the request
documentation. In total, 155 respondents submitted 2111 complete proposals across the three
NESM service areas. Incomplete proposals (of which there were three) were excluded from
further consideration prior to the conformance assessment stage.

3.2 Responses to the NESM tender process were to include all forms provided in the RFP
response pack and be submitted via the department’s 360Pro system. This was accessible via a link
on the department’s website. Responses were to include written claims against the published
selection criteria, along with any supporting documentation.

74  The NESM purchasing plan identified that ‘evaluation’ was contained from the point of conformance checks
to the business allocation process. Following evaluation, the next stage was value for money assessment
conducted by the TRC.
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3.3 Prior to the closing date and time, respondents could re-open their submitted proposals to
make changes and re-submit their amended response. Once applications had closed, only
responses with a ‘submitted’ status were to be considered by the department.

3.4 In total, 155 respondents lodged complete responses on time, with 117 submitting
proposals for Enhanced Services, 51 for Career Transition Assistance (CTA) and 76 for Employability
Skills Training (EST). Only proposals received through the 360Pro system were accepted and
assessed by the department.

3.5 Between 22 and 23 October 2021, the Tender Opening Committee and witnesses, including
the external probity adviser, oversaw the opening of the 360Pro tender box.”> The opening process
involved downloading an initial report from 360Pro containing the list of respondents, followed by
the tender submission documents. All responses had been downloaded by the afternoon of 23
October 2021. A quality assurance process was undertaken of the transfer of data from 360Pro to
the department’s Procurement and Licence Management System (PaLMS) on 25 October 2021 (see
paragraph 3.12).

3.6 Three respondents requested permission to make late submissions on the basis of technical
issues.’® After conducting further inquiries in relation to two of these, the department notified all
three that it would not accept late responses.”’

Were non-compliant proposals removed from consideration prior to
the evaluation process?

Non-compliant proposals were removed from consideration prior to the evaluation process.
The request for proposal documentation allowed the department to exercise discretion during
the conformance stage, which the department exercised in 39 instances in relation to ensuring
respondents had supplied satisfactory tax records (STR) statements from the ATO. The
department assessed that six of the 155 NESM respondents had submitted non-compliant bids
and removed these from further consideration. This included four respondents who submitted
proposals for Enhanced Services.

3.7 The NESM Request for Proposal (RFP) set out a range of mandatory ‘conditions for
participation’ and ‘minimum content and format requirements’ that needed to be met by
respondents. Compliance with these were assessed by the department in the first stage of the
assessment process, with any non-compliant responses to be excluded from continuing in the
evaluation process. These requirements included, among other things:

. submitting a complete proposal, including addressing all selection criteria, completing all
forms and providing all required supporting information;

75 The opening was attended virtually on Microsoft Teams due to COVID-19 public health restrictions. The
opening committee included the Senior Procurement Officer, the Project Sponsor, the external probity
adviser and the departmental official with responsibility for opening the tender system.

76  All related to claims of technical issues.

77 Two respondents advised that they had completed their proposals, but system issues prevented their timely
submission. While the proposals were largely complete, the submit function remained locked for both as
some questions had not yet been finalised and/or addenda had not yet been opened and read.
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o a copy of a Statement of Tax record (STR) or a receipt demonstrating that the STR(s) had
been requested from the Australian Taxation Office (ATO)’%; and

° not be named as not complying with the Workplace Gender Equality Act 2012; or named
in Regulation 40 of the Charter of the United Nations (Dealing with Assets) Regulation 2008
(the UN Charter).

3.8 If any non-compliance was identified as being due to an unintentional error of form, the
department had discretion to give those respondents the opportunity to correct or clarify, provided
it was not a material alteration or addition to the response. If this discretion was exercised, the
same opportunity was to be given to all respondents in the same position.

Conformance assessment

3.9 The department conducted Stage 1 of the assessment process between 27 October and
16 November 2021. This involved the receipt and screening of responses and a ‘conformance
assessment’ against the mandatory requirements outlined in the RFP for all NESM proposals.

3.10 A system control within 360Pro was relied on to prevent the submission of incomplete
applications. However, this system control was limited to incomplete free text responses. This
resulted in proposals being submitted which either had incorrect attachments or no attachment
where one was required.”®

3.11 Intotal, 155 respondents submitted complete proposals across the Enhanced Services, EST
and CTA service areas, which were migrated into PaLMS. The total number of proposals submitted
for Enhanced Services comprised 1222 responses from 117 respondents out of which, 1192
proposals from 113 respondents were assessed as being conformant.

3.12 Following migration, a spreadsheet was used to check that the manual export of proposals
out of 360Pro had been successful.2% A manual public domain check of each respondent was also to
be conducted as part of the conformance and checking process.8! Through these processes, the
department identified:

) five respondents with public domain issues;?

o 45 respondents with incorrect or no statement of tax record; and

78 Where a receipt was provided to meet this requirement, the STR was to have then been provided within four
business days from the tender closing date and time.

79 Some sections were not mandatory across all service areas. Therefore, respondents were able to submit
proposals without completing these sections. The department relied on providers to identify which sections
were relevant to each of their proposals and ensure that all were correctly completed.

80 This check involved a desktop review for any government funding already allocated from other sources for the
same or similar services, indigenous participation plans, conflicts of interests and STR-related documents.
While conformance checking was underway, financial viability assessments were conducted in parallel by
another assessment team for the 155 respondent organisations (and any subcontractors, where applicable).

81 In one case, the tenderer was a proposed joint venture by three employment services providers. The public
domain check was undertaken on one of those three providers as the proposed joint venture did not yet exist.

82 One of the five providers was an enhanced services applicant, identified as having a history of insolvency. This
provider was found suitable and appointed to five panels in the same state but was not awarded any licences.
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° 12 respondents with out of date or incorrect letters of compliance with the Workplace and
Gender Equality Act (WGE Act).83

Conformance with Statement of Tax Record policy

3.13 In accordance with the Shadow Economy Procurement Connected Policy, respondents were
required to provide a statement from the ATO showing that they have a satisfactory tax record.®*

3.14 Shortly before the NESM RFP was published in early October 2021, the department
identified that several submissions for its Transition to Work (TtW) tender process were
non-compliant with the STR requirements.®> After seeking advice from its external probity adviser,
the department took a consistent approach to STR compliance across both procurements. This
involved requesting STRs from respondents where one had not been provided or where an STR
receipt was provided.

3.15 Following conformance assessments for all NESM respondents, the department issued
letters in early November 2021 to 45 respondents requesting that the correct STR documents be
provided.8® Out of the 45, 20 respondents had submitted a receipt confirming their request for an
STR, two had submitted incorrect documents, and 23 had nominated themselves or their partners
as requiring but had not provided an STR. Following contact from the department:

° 25 respondents provided valid STRs issued within the required four-day timeframe; and

° 17 claimed an error of form stating that STRs requirements for partners, trustees or
consolidated tax groups were not applicable to them, which was accepted by the
department.

3.16 Six of the contacted respondents (which included four Enhanced Services respondents) did
not provide STRs dated within the required four-day timeframe and were therefore deemed non-
conformant and excluded from further assessment.8’

Were compliant proposals assessed in accordance with the published
evaluation process?

Detailed evaluation processes were developed after the RFP was published. Compliant
proposals were assessed largely in accordance with the limited publicly available information

83 Tenderers could elect to provide a letter of compliance with the Workplace Gender Equality Act (WGEA) at the
time of contracting. The department requested WGE Act letters from three tenderers, and made a note
against seven tender applications in PaLMS to request a letter at the contracting stage.

84  Until August 2022, the policy was titled the Black Economy Procurement Connected Policy. It applies to
businesses tendering for Australian Government procurement contracts valued at over $4 million (including
GST). See: Department of the Treasury, Shadow Economy Procurement Connected Policy — Increasing the
integrity of government procurement, available from https://treasury.gov.au/policy-topics/economy/shadow-
economy/procurement-connected-policy [accessed 13 November 2023].

85 For example, some of those tenderers had submitted an ATO record indicating they held the required STR but
may have uploaded the incorrect document, or submitted a receipt dated before the closing date and then
submitted the complete STR outside of the four-day requirement.

86  Prior to the closing date in October 2021, the department also issued an addendum to the RFP
documentation reminding tenderers to include a copy of their STR or a receipt demonstrating that an STR had
been requested from the ATO. If submitting a receipt, the STR was to be provided within four business days of
the RFP closing date.

87 Two respondents were deemed non-conformant but progressed to evaluation initially, before being identified
and removed from consideration.
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and in parallel with the implementation of the new Procurement and Licence Management
System (PaLMS). The assessment methodology was largely based on the previous jobactive
process, with modifications to reflect the new policy settings and to accommodate the
workload associated with conducting seven procurement processes by June 2022. This
combination resulted in the following shortcomings in the evaluation process.

° Delays in the development of guidance documents and reduced training for assessment
staff, many of whom were contracted staff.

° Optimistic advice provided to Ministers on the delivery timeframe for PaLMS, which was
used for the assessment process and delivered as part of Tranche 1 of the broader
Digital Employment Services Platform.

° Assessment scoring variations for individual regions were identified during the final
stages of the assessment process. While these instances were later confirmed in quality
assurance and internal review processes post-assessment, the methodology meant that
other variations may not have been identified as a global approach was not undertaken
throughout the process.

° Reliance upon a methodology of averaging providers’ region-specific star ratings
nationally to assess existing providers’ demonstrated performance, and an additional
evaluation process being introduced in November 2021 for proposal categories not
identified in the tender documentation.

3.17 As outlined from paragraph 2.55 to 2.57, the RFP provided a high-level overview of the
evaluation process. The detail of that process was developed iteratively between July and
December 2021. This was documented in the department’s internal guidance materials, which were
approved incrementally between late September and November 2021 (see paragraph 2.62).88

Tender Assessment Centres

3.18 Planning for concurrent assessment processes for the TtW and NESM procurements
commenced in July 2021 and continued to run in parallel with the RFP and assessment processes.
A ‘decentralised assessment model’ was adopted, which involved establishing several locations for
state and territory ‘Tender Assessment Centres’ (TACs).2° Each TAC was to have a co-located team
of managers, assessors and moderators throughout the evaluation period. Assessments against
criterion one were to take place in Canberra and criteria two and three were to be assessed by TAC
staff with local region knowledge and expertise. In advice to the Delegate in September 2021, the
department outlined that this decentralised model, in conjunction with a ‘highly flexible staff
recruitment, onboarding, and training model’ and the implementation of PaLMS, would mitigate,
to the extent possible, any delays to the delivery of procurement outcomes within the
Government’s timeframes. The Government had committed to the roll out of the NESM from 1 July
2022, which involved the department running seven procurement processes between August 2021
and April 2022.%°

88 A number of key procurement documents, including the NESM Purchasing Plan and NESM Probity Plan, were
revised in December 2021 and February 2022.

89 The TAC locations later documented in the October 2021 NESM Purchasing Plan were: Brisbane, Newcastle,
Sydney, Melbourne, Bendigo, Adelaide, Hobart, Perth and Darwin.

90 These procurements were for the following programs: TtW, Enhanced Services, CTA, EST, Self-Employment
Assistance Program, Entrepreneurship Facilitators Program and Workforce Specialists.
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3.19 By early September 2021, fully staffed TACs were established in Canberra, Brisbane and
Adelaide, with Melbourne partly staffed as a moderation-only centre.® By the end of September
2021, a number of other smaller assessment and moderation ‘hubs’ were established in Bendigo,
Newcastle, Perth, Darwin and Hobart.%?

Staffing and roles

3.20 By mid-September 2021, the department identified that limited subject matter experts were
available internally and it would be reliant on a larger than expected pool of inexperienced or
contracted assessors.?® As this reduced the amount of local area knowledge of the TACs, the
department took steps to offset this by commencing development of employment region-specific
guidance materials. Appendix 6 provides an overview of the various roles held by departmental and
contracted staff throughout the procurement.

3.21 A moderation process was to occur at least once for each assessment conducted.®
Moderators were responsible for overseeing the quality, consistency and completeness of
assessments undertaken by their assigned assessors. Each moderator was assigned oversight of
between three and five assessment staff. Moderators were not to participate in or independently
undertake any assessments.’> An overview of the assessment process from tender submission
through to the execution of work orders is provided in Figure 3.1.

Assessment of proposals against the selection criteria

3.22 Stage 2 of the assessment process involved the assessment of conformant proposals against
the three published selection criteria (or ‘areas of capability’). Stage 2 commenced in Canberra on 16
November 2021 involving the assessment of 149 responses to the first selection criterion. These
assessments related to all proposals received across Enhanced Services, EST and CTA, as providers
were required to respond only once for that criterion (discussed at paragraph 2.46).

3.23  As criterion one assessments were finalised, the individual responses for Enhanced Services
proposals against criterion two (1176 in total) and criterion three (972 responses) were allocated to
state/territory TACs for assessment.®® All assessments for the 1176 Enhanced Services proposals

91 A decision was taken in July 2021 to use Melbourne as a moderation hub due to the ongoing impacts of
COVID-19 and difficulties with staffing and leasing suitable accommodation in Victoria.

92 lllustrating the dynamic operating environment due to COVID-19 restrictions, the originally envisaged Sydney
TAC was established as a hub in Newcastle in late September 2021. While the new Newcastle location was
recorded in the October 2021 NESM Purchasing Plan, the reference to a Sydney TAC was not removed.

93 Labour hire companies approached by the department in August 2021 for contracted assessment staff
included Adecco, Chandler McLeod, Face2Face, Hays, Hudson, Randstand, DFP Recruitment Services and
HorizonOne Recruitment Pty Ltd. Departmental records from October 2022 indicated that $17.32 million was
paid for labour hire in 2021-22 to conduct procurement activities for Workforce Australia related programs.

94  PalLMS data indicated that all assessments had been work-flowed through to moderation.

95 Moderators were to be provided with read-only access rights for PaLMS to prevent the editing of
assessments.

96 For each proposal, assessments for criterion two were conducted once for each category/cohort being bid for
in each region. Criterion three assessments were conducted once per region irrespective of the
category/cohort.
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across the 51 employment regions were finalised by 18 January 2022, prior to the commencement of
the Business Allocation stage.®’

97 Assessments for EST and CTA commenced at the same time as Enhanced Services, with EST assessments
finalised around the same time as Enhanced Services. CTA assessments were finalised in late January 2022.
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Figure 3.1:

Evaluation process

Overview of the assessment process for Enhanced Services proposals
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Processes outside PaLMS

PaLMS

Submissions via 360Pro

Oct 2021-Jan 2022
Financial viability and
Right-Fit-for-Risk (RFFR)
processes conducted

- excluded for non-

Four respondents

conformance

Dec 2021
16 specialist
(other)
proposals
excluded from
process
Nov 2021-
Jan 2022
Ongoing
quality
. assurance
(QA) process

Financial viability, RFFR

information provided
outside of PaLMS

Feb 2022
QA report provided to
TRC chairs

Four providers declined

One provider
requested deed
termination

Market share
redistributed. No

new work orders

Source: ANAO analysis.
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3.24 All notes and assessment results were to be recorded in electronic format in PaLMS.
Assessors were prompted to select the most appropriate qualitative rating, or ‘evaluation
descriptor’, for each aspect of the response being assessed (see paragraphs 2.49 to 2.50).°® Ratings
were then to be moderated, and in the case of any disagreement, sent to an adjudicator.”® In total,
34 out of 1176 criterion two assessments (2.9 per cent) and 24 out of 972 criterion three
assessments (2.5 per cent) were adjudicated.

3.25 These ratings formed the basis for system-generated scores, which were mapped to
numerical scales in PaLMS (Figure 2.1 provides an overview of these mappings). This design was to
enable qualitative assessments to be converted into quantitative scores for the sub-criteria. These
were then weighted and aggregated by PaLMS to generate total scores and orders of merit for each
employment region, and were not visible to staff. Scores were not visible to staff involved in the
criteria assessment process. The delayed delivery of PaLMS and its impact on the quality of the
assessment process is discussed further from paragraph 3.29.

Training and guidance

3.26 The delivery of comprehensive training was recorded in the NESM risk plan on 3 September
2021 as a possible mitigation for the risks of running concurrent procurement processes (see Figure
1.2). Development of the training commenced in August 2021 for both the TtW and NESM
procurements. Training packages were to be delivered before the assessment process commenced.

3.27 Training for the TtW procurement was prioritised, as it was the first to commence
assessments on 27 September 2021. By 26 October 2021, delays in the TtW process had resulted in
an overlap with the NESM process, reducing the originally planned training period from around four
weeks down to a few days. The delivery modes were also reduced from face-to-face training and
including multiple modules on probity, assessment theory, case studies, to self-directed and on-the-
job training. Key guidance, including the NESM Assessment Guide, was finalised on 5 November
2021, around a week after Stage 1 assessments had commenced (see Table 2.4). Similarly, guidance
for the Business Allocation stage was developed shortly before or in parallel with that stage of the
process, which began on 22 January 2022 (see paragraph 3.66 and Appendix 4).

3.28 In mid-December 2021, the department conducted a review to identify the reasons for the
slower than expected progress for the NESM assessments. The feedback from assessors and
moderators reflected two main themes:

. insufficient training and limited access to guidance materials and experienced supervisors;
and
. ongoing inefficiencies due to system limitations and technical difficulties with PaLMS

(discussed from paragraph 3.31).
Procurement and Licence Management System (PaLMS)

3.29 InOctober 2020, the Australian Government announced a $295.9 million investment for the
delivery of the first tranche of the ‘New Employment Services Model digital platform’ (the digital

98 Assessors were required to record a justification, or ‘strengthening statement’, for each sub-criterion
allocated. This information was to be drawn upon when providing feedback to tenderers once the
procurement process had concluded.

99 Staff roles during the evaluation process are outlined in Appendix 6.
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platform).1%° The digital platform was considered a ‘fundamental element’ of the NESM and
essential for achieving the expected outcomes and benefits from the reforms. Tranche 1 was to be
delivered progressively between January 2021 and June 2022, and was to include, among other
things:

° base capabilities for digital service channels, including web and mobile applications;

° foundational digital service channels for users of the platform, including tailored and

targeted messaging and a Digital Services Contact Centre'®%; and

. an end-to-end procurement and contract management solution to replace the
department’s current systems.102

3.30 The planning and design process for the procurement and contracting system commenced
in early 2021. The department advised Ministers in April 2021 that the system — later named PaLMS
— was to be delivered by 30 June 2021 to support the NESM approach to market. Risks relating to
the implementation timeframe and the inter-dependencies between PaLMS and the upcoming
procurement assessment processes were recorded in the NESM Risk Plan.103

3.31 By early June 2021, the delivery of PaLMS had been delayed and the pre-existing tender
system, 360Pro, was included in the exposure draft and final version of the NESM RFP. Following
the close of the RFP, submission data was exported from 360Pro into PaLMS. This process was
conducted over two days, with not all data able to be transferred. Some of these data fields were
accessed separately during later stages of the process as they were identified as missing by
assessment teams.1%

3.32 As implementation risks with the broader digital platform project were realised in
November 2021, a ‘Tiger Team’ was established ‘to review and prioritise the critical deliverables for
achievement of the [Minimum Acceptance Criteria]’. Parallel to this, NESM assessment staff raised
concerns with the functionality of PaLMS through focus groups conducted in December 2021 (see
paragraph 3.28). Moderators and assessors noted the following system issues had caused delays
and disruptions.

° Details, such as tender responses and feedback from moderators, did not always appear
upon opening in PaLMS, requiring assessors to exit the browser multiple times.

° Logging in at the start of each day took between 20 to 40 minutes and using the ‘back’
function did not always navigate to the correct pages.

100 Australian Government, Budget October 2020-21. Budget measures: Budget Paper No. 2, p. 75, available from
https://archive.budget.gov.au/2020-21/bp2/download/bp2 complete.pdf [accessed 28 July 2023].

101 The Digital Service Contact Centre was to perform a range of critical functions similar to employment services
providers, including the administration of Mutual Obligation Requirements, Employment Fund requests and
compliance for self-managed job seekers.

102 The new system was to enable proposals for employment services-related RFPs to be lodged directly to the
department; automate current departmental assessment processes; support the decision making of Tender
Review Committees and delegates; and enable end to end contract and licence management for the move to
the NESM.

103 The risk plan was approved in September 2021. It recorded that the development and implementation of the
IT system and tools supporting the new tender management system could be delayed or provide poor or
incorrect functionality.

104 Additional data transferred included subcontractor details and the geolocations for proposed sites. Transfers
occurred during the Business Allocation process and at contract negotiation stage.
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° Despite expressly saving work, comments were not always saved, leading to loss of time
and effort.

3.33 To work around these issues, Microsoft Word was used first before pasting results into
PaLMS. This approach reduced the probity, efficiency and security benefits to be gained from using
PaLMS, as documented by the department in May 2021.

3.34 In late February 2022, the department provided the government with a yearly progress
update on the implementation of the digital platform. In respect to PaLMS, it reported that:

° the first key deliverable, the Tender Management System release one, was delivered on
30 June 20211%;

° progressive releases of functionality of the Tender Management System were delivered
by 31 December 2021; and

. a fully integrated workflow for the Tender Management System and delivery of the related

Contract and Licence Management system was on track for completion by 30 June 2022.1%

3.35 AsatJune 2022, work to transfer the remaining data fields from 360Pro to PaLMS remained
ongoing. Concerns that the PaLMS deliverables had been overstated were raised by the area
responsible for the NESM procurement on at least five occasions between July 2021 and June 2022.
This included advising the Senior Responsible Officer for the digital platform in late March 2022
that:

... the tender submission element of PaLMS had not been completed, and that the data connection
between PaLMS tender management and PaLMS contract management had not been completed.
Which, for the department meant that the front end, and the connection in the middle of the end-
to-end capability, had not been built.

3.36 The extent of the outstanding deliverables was also examined in a post-procurement review
of PaLMS in June 2022. Through this review the department identified that PaLMS was either
partially or fully underdeveloped from the business allocation stage to the end of the procurement
process.

Specialist proposals outside of the published categories

3.37 As outlined at paragraph 2.34, the RFP provided indicative numbers of licences to be
offered, including how many should go to cohort specialists and in which regions. While
respondents could submit proposals for specialist services for a cohort outside of those listed and
in regions not earmarked by the RFP, they needed to demonstrate that an ‘unmet demand’ existed.
Where this was not demonstrated ‘to the department’s satisfaction’, proposals would ‘not progress

105 The update also noted that ‘the Tender Management System provides support for the new model Approach
to Market'.

106 At the same time of this advice in February 2022, a manual data transfer process was approved by the Project
Sponsor. This was to enable new deeds with providers to be populated with the data held in PaLMS. This step
was necessary because the automated data transfer feature was no longer planned for delivery as part of
Tranche 1 by June 2022.
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to evaluation’. A short guidance document for the assessment process for these proposals was
developed in late November 2021.1%7

3.38 In total, 19 ‘Specialist—Other’ proposals were submitted by the RFP closing date and
reviewed in early December 2021. In contrast to other proposals, this step was conducted outside
the PaLMS workflow. One such proposal was deemed to have demonstrated an unmet need in the
region and progressed to further evaluation. The remaining 18 proposals from eight respondents
were excluded from further consideration and deactivated in PaLMS, and at the time of this audit,
these proposals had an ‘inactive’ status within PaLMS'%, and were not provided to the Delegate for
consideration.

3.39 Thesole Specialist-Other proposal progressing to further evaluation stages aimed to address
an unmet need for Indigenous specialist services in that region.'® The same provider had also
submitted a proposal for the Indigenous cohort in the adjoining employment region, which,
according to the RFP, had a higher average caseload for Indigenous job seekers and similar
characteristics.'? That application was assessed as not identifying or addressing any unmet need in
the region.t!!

Demonstrated performance of existing providers

3.40 Two of the nine questions for the first criterion were designed to assess the ‘demonstrated
performance’ of potential providers in respect to the ‘quality of service, contractual compliance,
and achieving measurable outcomes for disadvantaged cohorts.” As discussed at paragraph 2.52,
the RFP outlined that the department would use ‘current performance and other quantitative data
held by the department’ for assessing proposals from existing jobactive providers and that existing
providers ‘will have the option to NOT provide additional information in response to this question’
[emphasis in original].

3.41 Inthis context, the NESM Assessment Guide outlined to assessors that ‘Assessment results
will be generated for selection criterion Questions 1.8 and 1.9 for Respondents currently contracted
by the department, based on performance data held by the department.” In practice, this involved
using existing providers’ star ratings for assessing their past performance.!?

107 ‘Subject matter experts’ (SMEs) were to undertake a ‘threshold test’ to determine whether ‘the respondent
provided satisfactory information to demonstrate ... that there is UNMET demand for the specific service in
the [region]’ (emphasis in original). Two departmental officials with ‘some procurement experience’ were
selected as SMEs for this purpose through an internal callout in early November 2021.

108 Two of these proposals (from the same respondent in two regions) were deactivated mid-review as the
respondent had been found non-conformant during conformance assessment but had been erroneously
work-flowed through to the next assessment stage.

109 These two adjoining regions could not support an Indigenous specialist licence in either region based on the
KPMG viability analysis, requiring providers to submit proposals for this cohort through the ‘other’ category.

110 The 'Average Enhanced Services Caseload — Indigenous’ for the two regions were 2048 and 3149 respectively.

111 InJanuary 2022, a departmental official in the Canberra office (reporting to the National Assessment
Manager) noted that it was ‘worth highlighting’ that the same respondent had two similar proposals with
different outcomes from the Specialist—-Other assessment process.

112 Star ratings were established to provide an indicator of provider performance and a relative comparison
against other providers nationally, and based on performance at the individual site and region level. The star
rating system was discontinued in September 2020 and providers were notified of the cessation of star ratings
in February 2021.
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3.42 Thedepartmentrelied on calculated ‘average’ star ratings (averaged nationally), which were
used for all proposals submitted by existing providers irrespective of whether they were tendering
for a new employment region or one in which they were already delivering services. This
methodology was not published in the RFP. It was developed in November 2021 and involved the
calculation of a national average star rating for each provider. That average rating was used to
generate a score out of 10 for sub-criterion 1.8, which represented 11 per cent of the first criterion
and two per cent of the overall score.

3.43 Generally, the more sites and employment regions serviced by a provider, the greater the
range of its individual site star ratings. This affected the organisational performance scores for
providers’ sites. Accordingly, providers most impacted by this methodology were large
organisations with between 75 and 204 sites across 10 to 28 employment regions.'!3 Out of the 274
proposals submitted by incumbent providers, 22 per cent were under-rated, and 36 per cent were
over-rated.!'* By way of example, one provider that submitted proposals in 18 employment regions
received an average star rating of 2.66. For one of its proposals, the provider’s actual star rating for
that region was 5 stars. Applying the average star rating resulted in that proposal scoring 5 out of
10 for demonstrated performance in this region, whereas it would have scored 8.75 out of 10 if the
region-specific rating had been applied.

Compliance against the department’s IT security framework

3.44 Stage 3 of the evaluation process comprised the ‘Right Fit For Risk’ (RFFR) assessments,
which were conducted as a discrete activity outside the PaLMS workflow between late October
2021 and late January 2022.

3.45 In accordance with the RFP, respondents were required to complete the RFFR form to
demonstrate their capacity to comply with the obligations under the department’s External Systems
Assurance Framework (ESAF).''> Pre-existing providers already accredited under the framework
were not required to complete the RFFR form as they were to be required to maintain their
accreditation.

3.46 The department’s Digital Information Assurance Section reviewed 153 RFFR forms, from
which 56 respondents (35 per cent) achieved RFFR accreditation and were assessed as ‘low risk’.11®
It is not clear that the RFFR assessment results were used to inform the appointment of providers
to the national panel and DoSO arrangements. For example, out of the remaining unaccredited
respondents:

° 39 were assessed as ‘medium risk’ with indications that the provider would achieve
accreditation (five received licences);

113 Based on the five jobactive providers with the highest number of site locations.

114 Over-rating occurred where the department’s approach of using an averaged star rating resulted in a proposal
receiving a higher score than if the region-specific star rating had been used. Under-rating occurred where the
department’s approach resulted in a proposal receiving a lower score than if the region-specific star rating
had been used.

115 The ESAF operationalises the department’s responsibilities under the Protective Security Policy Framework
(PSPF) to ensure the protection of data entrusted to contracted organisations and that the systems used by
providers comply with relevant PSPF requirements.

116 Including consortium and group responses.
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o 53 were assessed as ‘medium risk’ and requiring additional caveats relating to their
information security practices (26 received licences); and

° five assessed as ‘high risk’ and not meeting minimum security requirements (no
licences).'t’

3.47 No licences were issued to the five respondents assessed as ‘high risk’, one was appointed
to the sub-panels for three employment regions, with no caveats or mitigation strategies
recorded.’8 In November 2023 correspondence to the ANAO, the department noted that the NESM
RFP outlined that ‘[a]ll offers of business made by the department will be conditional on progress
against and achievement of accreditation under the ESAF within the timeframe advised by the
department.’

Financial viability assessments

3.48 Stage 4 of the evaluation process comprised financial viability assessments, which occurred
in parallel with Stages 1 and 2 from 25 October 2021 to 14 January 2022.1° During this time,
financial viability assessments of 164 NESM respondents were conducted.'?® The results were
compiled outside of the PaLMS workflow in a spreadsheet and provided to staff conducting the
Business Allocation (BA) processes in mid-January 2022.

Quality assurance process undertaken by department

3.49 A well-developed quality assurance process can enhance the robustness of an assessment
process. The quality assurance approach adopted for the NESM had limited ability to identify global
or systemic issues until after the completion of the assessment process.'?! The NESM Purchasing
Plan outlined that quality assurance (QA) activities would be scoped throughout the procurement
by the QA Team.'?? To this end, the development of a ‘Quality Assurance Strategy’ remained
underway as at November 2021.

3.50 The strategy focused on alignment and consistency between assessors’ written rationales
(or ‘strengthening statements’) with the selected evaluation descriptors. The QA of individual
assessment ratings commenced on 25 November 2021, with reviews conducted:

° for the first assessment completed by each assessor for each of the three criteria; and

° for up to 10 per cent of criteria two and three assessments, including a combination of: all
reassessed assessments; assessments identified as outliers due to having ‘very low or very

117 These risks related to offshore storage of data or recalcitrant data sovereignty practices.

118 This provider declined the department’s panel appointment offer in March 2022, as it had mistaken the NESM
process for Disability Employment Services.

119 The RFP set out that assessment involved the extent of respondents’ financial and corporate capacity to fulfill
relevant deed obligations and the potential financial and credential risks to the Commonwealth.

120 This included subcontractor organisations.

121 Departmental staff conducted a post-assessment QA and developed a report in February 2022 on a sample of
assessments, which found that because the QA approach was focused largely on individual assessment-level
issues, that global or systemic issues were more likely to be identified in retrospect through an overall
assurance process, than throughout the assessment period.

122 The QA Team reported to the Project Manager (also referred to as the Senior Procurement Officer), who was
‘responsible, in conjunction with the Project Sponsor, for ensuring the procurement is effectively resourced
and for managing relationships with a wide range of stakeholders.’
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high scoring results’; assessments by assessors/moderators with immaterial score
variances; and reviews of assessments requested by the National Assessment Manager.'?3

3.51 Ina February 2022 minute to the chairs of the three NESM Tender Review Committees, the
following were reported as the ‘most significant’ issues: evaluation descriptors being unsupported
by analysis or the respondent’s evidence; strengthening statements being insufficient; and
justifications not supporting the chosen evaluation descriptor.

Assessment issues identified during Business Allocation

3.52  During the Business Allocation process, unusual variations were identified between scores
awarded to proposals submitted by the same provider in multiple employment regions. These
employment regions were considered to have similar labour markets and job seeker demographics.
Specifically, business allocation teams identified and requested quality assurance checks for
assessments undertaken in two states.

3.53 In one of those states, three providers were identified across multiple regions, where the
scores for their proposals appeared inconsistent with the quality of their proposals or indicated
some misalignment in relation to the assessment. For example, one tenderer had two proposals in
neighbouring regions, where one proposal had received 4.97 (ranked twentieth) and another had
received 7.85 (ranked first) for near-identical responses. Had the score for this lower-scoring
proposal been more closely aligned with the higher scoring proposal, it would have ranked higher
than another provider in that region ranked sixth with a score of 6.91 and receiving a licence. The
score for the lower-scoring proposal was not re-assessed due to an oversight. With respect to
another tenderer with multiple proposals, the business allocation team noted that it was ‘difficult
to see and understand how [the provider] was awarded such high descriptors and scores’ given
their generic response to the criteria.

3.54 In the other state in which this issue was raised, the business allocation team requested
adjudication to review the large variation between the score for one of the proposals compared
with the other six regions for which the tenderer had applied. 1?4 As the initial adjudication request
was rejected on the basis that ‘a robust QA process has been undertaken,” the team subsequently
performed its own analysis on the proposal in question, finding that there were inconsistencies
around the moderated scores for this tenderer being higher compared to scores received by the
same tenderer in other regions. An additional issue was identified in relation to another tenderer
receiving a lower score in this region compared to its other proposals, meaning that in this region,
it was ranked thirteenth (in contrast to being ranked first in two other regions).?> Following a
second request from the team in the context of the ‘national consistency review’ (this process is

123 The National Assessment Manager was the Director, Assessment, Allocation and Debriefing, who reported to
the Senior Procurement Officer.

124 This provider scored above 9 for both selection criteria two and three for one region. It received scores of
between 5.79 and 7.00 for criterion two and between 6.09 and 7.03 for criterion three in the other six regions
applied for in the same state.

125 The business allocation team further noted that if they entered ‘scores that are consistent with moderated
scores across other [regions] (for the same respondents) it would dramatically change the ranking order.’
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explained at paragraph 3.73), adjudication was undertaken, confirming the BA team’s analysis.*?®
A further request for the adjudication of scores in this region was made by the TRC in mid-February
2022. This was based on the TRC's observations that some scores did not reflect the quality of
proposals.’?’ This region is discussed further at paragraph 4.30.

3.55 Consistent with the department’s observations through its QA processes, the ANAQ's
analysis of assessment scores for the 47 respondents that applied in more than five employment
regions indicated considerable variances in scores. Noting that some variation is to be expected
between proposals across employment regions, large score variances occurred where responses
were largely or almost the same.

Were the results of the evaluation process used to populate
assessment reports and compare the merits of competing proposals?

The overall scores and relative rankings of proposals were examined as part of the ‘Business
Allocation’ process in late January and early February 2022 and used to create orders of merit
for each employment region. These assisted State Office business allocation teams to:

° identify the respondents with ‘suitable’ proposals and recommend that they be
appointed to the panel for the respective employment regions; and

° recommend which of those providers on the panels should be awarded a licence, along
with the percentage of market share to be awarded to those licensed providers.

A total of 104 respondents (with 1095 proposals) were recommended to the TRC for
appointment to a panel, with 45 of those respondents (with 189 proposals) to be offered
licences across the 51 employment regions. Any ‘special conditions’ offered within proposals
were to be identified in assessment reports and a ‘national consistency review’ conducted to
ensure balance in provider coverage and market share across state boundaries. These
processes were either partiallyimplemented or not undertaken at the business allocation stage
and therefore did not inform advice to the TRC.

3.56 The ‘Business Allocation’ (or BA) process has been a feature of procurement processes for
employment services for at least nine years.'?® The BA process was designed to be conducted by
State Office staff with local region knowledge after the merit assessments of all compliant
proposals. The objective of the BA process during the NESM procurement was to produce
preliminary recommendations at the employment region level for consideration by the TRC. This
was to inform the TRC’s deliberations and assist with the development of the TRC’s advice and
recommendations for the Delegate.

126 The business allocation team noted that its adjudication request was based on a ‘desire to maintain the
integrity of the process, obtain the highest possible quality in service delivery for [employment region] and
hence achieve the greatest value for money.’ Staff also noted that if a broader review of the responsible
moderator’s assessments was conducted, it would likely result in a material change in the order of merit in
this region. That moderator had also moderated bids in another region in the state, leading to the QA director
indicating that a review may additionally be necessary in that second region.

127 The TRC considered proposals in this employment region over three separate sessions due to its difficulty in
reconciling, among other factors, the misalignment between scores and provider site locations and service
offerings.

128 For example, the Employment Services 2015-2020 Purchasing Guidelines, approved in November 2014 for the
jobactive procurement, included a ‘Business Allocation Guidelines’ section.
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Business Allocation Guideline

3.57 The October 2021 NESM Purchasing Plan stated that when compiling recommendations,
Business Allocation teams (BA teams) ‘must refer to the New Employment Services Model 2022
Business Allocation Guide’. While the guide had not yet been developed, it was to ‘be approved by
the Project Sponsor’ (who was also the chair of the TRC for Enhanced Services). The ‘Business
Allocation Guideline’ (BA Guideline) was subsequently approved on 10 November 2021, by the
Senior Procurement Officer (or Project Manager).

3.58 In accordance with the BA Guideline, BA teams first determined which respondents would
be invited to enter into a Deed of Standing Offer (DoSO) to deliver Enhanced Services or a Deed for
the delivery of EST and/or CTA services. For Enhanced Services, respondents receiving more than
40 per cent (that is, ‘suitable’ or better) against selection criterion one were considered eligible for
appointment to the ‘national panel’ and the sub-panel for the respective employment region. BA
teams were then to compare the merits of competing proposals and recommend:

° which of those providers on the panels should be awarded a licence; and
° the percentage of market share to be awarded to licensed providers.

3.59 Recommendations for the award of licences were to be informed by two main principles
outlined in the BA Guideline as follows.

. Principle #1: Preliminary allocation of business will be based on the Respondent’s assessment
scores, with preference given to higher ranked Respondents.

. Principle #2: Higher ranked Respondents will be allocated a greater share of the business than
lower ranked Respondents (subject to consideration of the ranges of higher ranked Respondents).

3.60 A ‘comparative assessment’ was to be produced as part of a ‘Business Allocation Report’ (BA
Report) for each region, with the rationale as to why a respondent was ‘offered business’ to be
documented. This included recording where the proposed offer of business was:

[flor example, according to the initial ranking of Respondents, or where higher ranked
Respondents have been skipped over in favour of allocating business to lower ranked Respondents
and the reason for this decision.

3.61 In any instances where lower ranked respondents were to be recommended, the BA team
was to ‘demonstrate the basis for [the] recommendation through the comparative assessment’
based on the ‘relative strengths of each Respondent’s offer in contributing to value for money,
including meeting the program/service objectives.” In relation to the scores already allocated to
proposals through the merit assessment process, the BA Guideline outlined that:

For the absence of doubt, assessment scores and rankings are fixed and must not be adjusted or
tampered with during the BA process and/or comparative assessment process.

Identifying ‘Special Conditions’

3.62 BA teams were also responsible for identifying any ‘Special Conditions’ offered within
proposals and determining whether they should be included in the BA recommendations.'?® The

129 Special conditions were defined as ‘service features, typically unique or innovative, contained within a
successful Respondent’s RFP response which are considered by the Delegate to enhance the overall service
offer and are therefore material to the awarding of a licence.” Special conditions are discussed further from
paragraph 4.47.
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TRC was to undertake a ‘final review’ of any special conditions identified through the BA process to
determine ‘whether they constitute a material impact on awarding licence(s).”*3°

3.63 Following the BA process, ‘business allocation reports’ were drafted to capture the
outcomes of those processes. These were subject to a QA process before provision to the TRC.
Special conditions were identified in the reports for 19 proposals in eight employment regions.
However, these were not discussed in TRC proceedings (see further at paragraph 4.19), identified
in the report to the Delegate (see paragraph 4.37), or included in the executed work orders (see
paragraphs 4.40 and 4.41). Work undertaken by the department in 2022 and 2023 to monitor the
delivery of special conditions by providers is discussed from paragraph 4.46.

Appointment to the panel

3.64 Once appointed to a sub-panel, the BA Team could then recommend providers be awarded
a licence to deliver Enhanced Services in all or part of that employment region. As outlined at
paragraph 3.58, the threshold for determining whether a respondent ‘suitable’ for panel
membership was a score of more than 40 per cent against criterion one. The scores achieved by
respondents against the second and third criteria did not inform the membership of the panels.
While criteria two and three were weighted at 40 per cent each, criterion one was worth 20 per
cent of the overall score.'3! Each criterion was awarded a score out of 10, which was then adjusted
within PaLMS for the relevant weightings.

3.65 While this methodology was not outlined in the RFP, it was initially foreshadowed in the
September 2020 licensing framework, which noted ‘that any organisation assessed as suitable to
deliver services in at least one Employment Region would be offered a place on the national panel’.
In July 2021, the department published an Exposure Draft of the RFP, which outlined that the
‘organisational capacity’ criterion would determine eligibility for appointment to the national panel.
The outcomes of this approach are discussed at paragraphs 4.14 and 4.15 and illustrated by
Figure 4.1.

Business Allocation process

3.66 The BA process commenced across state offices on 22 January 2022 and was completed by
5 February 2022. BA reports were endorsed by the respective state managers by 11 February 2022.
As outlined in Appendix 4, guidance for the BA process was developed shortly before or in parallel
with the process. Online training was delivered during the two days prior to commencement on 20
and 21 January 2022, with the necessary guidance provided incrementally between 22 and
31 January 2022.132

3.67 The delayed guidance led to teams having to clarify issues or raise requests for clarity raised
through email and Microsoft Teams messages, demonstrating a lack of adequate planning and

130 The BA Guideline further stated that ‘[t]he finalised Special Condition(s), as approved by the Delegate, will be
listed under the relevant Respondent’s Head Licence and will be monitored throughout the life of the
licence(s).’

131 Contrary to the process in the BA Guideline, nine proposals from seven respondents for three regions (all
located in the same state) were not recommended for panel membership by the BA team due to the low
scores achieved. While the TRC agreed with the BA recommendation in two cases (both related to proposals
from the same provider) the Delegate report did not align with the TRC recommendations (due to an
oversight) and included all providers receiving above 40 per cent for criterion one for panel membership.

132 Two one-day training sessions were held, with the same content presented to different cohorts on each day.
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communication within the geographically dispersed assessment environment.'33 Examples of
guestions raised throughout training and during the BA process included:

° whether the number of licences included in the RFP could be exceeded, with guidance
limited to relying on a licence viability tool for recent caseload figures'34;

° guestions around how far down the order of merit to go and if there were any broad
principles to follow;

° requests for clarity around the TRC’s expectations for allocating business share to
specialist providers; and

. the availability of and corrections to templates, and notifications for and updates on
recently identified or known issues.

3.68 The Business Allocation Information Tool (BAIT) was a key spreadsheet provided to BA
teams to develop and record recommendations. It comprised an export of the tender submission
data from PaLMS for each state and region, along with rankings, scores and information on site
locations. As discrepancies were identified throughout the process, concerns over the reliability of
the BAIT were raised by BA teams. The BAIT was revised and re-issued at least three times between
22 and 25 January 2022 due to these issues.'3®

Ranking of generalist and specialist proposals

3.69 A key matter requiring clarification was the approach adopted for the ranking of generalist
and specialist proposals against one another in the same employment region. The Senior
Procurement Officer was advised of this on 28 January 2022 by one state Business Allocation team,
who observed that specialist providers were ranked substantially lower than generalist providers in
three employment regions.'3® It noted that ranking these proposals against each other may result
in no specialist proposals being recommended in these regions. This was inconsistent with the
NESM policy intention to make specialist providers more accessible for specific job seeker cohorts.

3.70 While no clear resolution was reached in respect to this issue at the business allocation
stage, the TRC’s recommendations resulted in 80.65 per cent of regions earmarked as viable for
specialist services having one or more licensed specialist providers. In total, 138 generalist licences
and 43 specialist licences were recommended across the 51 employment regions.

133 These mechanisms made it difficult for staff to access correct information in a prompt and consistent manner.
For example, state managers were notified via a group message on Microsoft Teams that the BA report
template had been placed in the shared drive on 27 January 2022 — six days after the BA process had
commenced. One manager missed this notification but was alerted later that the template had been filed via
a separate message.

134 Inconsistent guidance was provided in respect to the licence viability tool. While it was referred to as a
‘checking point’ for the comparative analysis conducted by BA teams, it was also presented as a key tool
equipped with up-to-date caseload data to assist in recommending licences and market share.

135 In a post-procurement review, these issues were identified as being a consequence of relevant information
not being loaded into PaLMS. This included omission of site location and financial viability information, which
lead to the manual input of that data into the BAIT, creating errors and inaccuracies. The review noted that
‘the lack of this data in a useable form in PaLMS or the BAIT detracted significantly to the production of
accurate TRC decisions, particularly for the TtW and [Enhanced Services] procurements.” The review
recommended that PaLMS functionality be better utilised for recording service delivery sites.

136 The state manager requested urgent clarification on the level of detail required in business allocation reports.
No response was provided for this query.
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Recommendation no. 2

3.71 The Department of Employment and Workplace Relations strengthen its procurement
planning activities, including by ensuring evaluation processes are sufficiently developed prior to
the release of tender documentation and testing that new IT systems are fit-for-purpose before
implementation.

Department of Employment and Workplace Relations response: Agreed.

3.72 The department agrees it is best-practice for evaluation processes to be developed prior
to release of approaches to market, including testing of IT systems for fit-for-purpose status, and
will seek to influence decisions of government regarding resourcing and timeframes impacting on
these matters.

National consistency review

3.73 The BA Guidelines outlined that a ‘national consistency review’ was to be undertaken by BA
teams where respondents had submitted proposals in multiple regions. The purpose of the review
was to ensure consistency and balance in the allocation of business to providers across state and
territory boundaries. Where any adjustments were made to preliminary recommendations as a
result of the national consistency review, these were to be documented and justified. This was the
extent of the guidance provided to business allocation staff.*3’

3.74 The inconsistences between assessment scores discussed between paragraphs 3.52 and
3.55 became more apparent during the national consistency review, and later, during TRC
deliberations. BA staff were asked to not question specific assessment scores when concerns were
raised around the scoring variations or inconsistencies. Therefore, the national consistency review
did not contribute towards rectifying any score outliers or errors. Where assessment scores can be
relied upon, the national consistency review process would assist to strengthen the
recommendations provided to the TRC.

Were procurements conducted ethically and in compliance with
internal probity frameworks, including identification and management
of any conflicts of interest?

Procurements examined by the ANAO were conducted ethically and appropriate processes
were established to support compliance with the department’s internal probity frameworks.
However, some key elements were not fully implemented. For example:

° the probity issues register did not contain all important or high-risk probity issues,
including the recruitment of two previously employed senior departmental officials by
potential respondents; and

° the probity undertakings and conflicts of interest (COl) registers were incomplete and,
in some areas, inaccurate.

137 Departmental records do not reflect the national consistency review being covered in the BA training
provided.
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The department was not able to demonstrate that all 711 project personnel listed across its
probity registers had completed all three mandatory COIl declarations and probity undertakings,
with:

° 209 (29 per cent) recorded as having completed all three;
. 127 (18 per cent) completing at least one of the three components; and
° 375 (53 per cent) not completing any of the three components.

Not all key project personnel submitted COI declarations, including the Delegate and seven TRC
members. Where declarations were provided, not all conflicts were declared, with at least five
NESM project personnel providing generic information such as friendships with a ‘number of
former departmental employees who now work for employment services providers.
Management strategies involved reducing IT access, recusal from work related to those
providers and reduction of NESM-related involvement.

3.75 Well-defined probity arrangements are important for the ongoing and effective
management of probity risks in complex procurements. As outlined from paragraph 2.73 to 2.76,
the department established specific arrangements through the NESM probity plan, which was first
approved by the Delegate in January 2021.138 Throughout the NESM procurements, the external
probity adviser, Ashurst, and the ‘Internal Probity Coordinator’ were to work together to manage
probity issues in accordance with the plan. The ANAO examined whether these arrangements were
effective in identifying and managing the relevant probity risks.

Probity registers

3.76  As outlined at paragraph 2.74, the probity undertakings and the probity issues registers
were to be established to track attendance at probity briefings and the completion of relevant
declarations by all ‘project personnel’. These personnel were defined as either APS employees or
external service providers with involvement in and/or access to any confidential information
relating to the NESM project.’3® While these arrangements did not explicitly apply to ministers or
their staff, the department sought to provide probity briefings to its portfolio ministers and their
staff (discussed further from paragraph 3.90).140

3.77 The department’s administration of its probity registers deviated in some respects from the
requirements in the probity plan. This included the department maintaining the probity registers
instead of Ashurst, and the establishment of a fourth ‘Consultation Register’ not identified in the
probity plan. The four registers were each maintained by the department.

138 An amended version of the probity plan was approved by the Delegate on 13 December 2021. These
arrangements were in addition to the general ‘Procurement Activities Confidentiality and Conflict of Interest
(CCcol) Deed Poll’, which must be executed by all project personnel and consultants involved in employment
services procurement activities (in accordance with the September 2021 Employment Services Procurement
(ESP) Guidelines).

139 ‘External Service Providers’ and ‘External Service Provider Personnel’ were defined respectively as ‘all
Contractors engaged by the Department to provide services in respect of the NESM Project and their
subcontractors’ and ‘any officers, employees or agents of External Service Providers.” This included any
‘individuals engaged by the Department in relation to the NESM Project under a Labour Hire Contract.’

140 Such as at key stages of the procurement process or when there were changes in ministerial responsibilities.
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Recording of probity issues

3.78 While the ANAO identified completeness and accuracy issues across all four probity
registers, this was particularly the case for the probity issues register. The probity plan required the
‘External Probity Adviser [to] record the occurrence of all meetings involving Potential Suppliers
which relate to the NESM Project in the Probity Issues Register.”'4! However, these were recorded
separately in the consultation register.'#> The external probity adviser was required to make
detailed notes of those meetings or, if absent, project personnel in attendance were to make those
notes.'*3 The department advised the ANAO in November 2023 that:

The addition of the fourth ‘consultation register’ was necessitated by the number of consultations
and meetings being undertaken across the department and externally where NESM could
potentially be raised. This was to mitigate the risk of not capturing these, being able to identify
them easily and a more efficient method to manage as they were not probity issues as such.

3.79 The consultation register was populated manually after the submission of a completed
‘meeting record’ form via email to the probity team. This process relied on all departmental officials
being aware of and complying with the relevant procedures.'** While the consultation register had
229 entries as at April 2022, the meeting records for 31 of these were not filed. There was no
indication whether the external probity adviser had attended any of the meetings in the register.
The ANAO also identified completed forms for three more meetings not listed in the register. Of the
229 meetings recorded:

° In relation to discussion of the NESM project,

- 74 (32 per cent) were for meetings with the NESM project recorded as discussed
(47 of these included potential suppliers);

- 148 (65 per cent) were meetings for business as usual purposes, with the NESM
project not discussed; and

- 7 (three per cent) had no recorded purpose;
. In relation to which office organised or held the meeting,

140 (61 per cent) were for meetings held by state or regional office officials; and

89 (39 per cent) were for meetings held by national office officials.

141 Section 6.3 (c) of the probity plan stated that ‘[a]ppropriate records of all discussions, meetings and enquiries
with Potential Suppliers relating to the NESM Project, whether face-to-face or by electronic means, will be
kept and maintained by the Project Personnel involved in such discussions, meetings and enquiries.’ The
NESM Project was defined in broad terms, with the probity plan setting out that ‘references to the ‘NESM
Project’ cover the core activities undertaken by the Department to implement the NESM.’

142 There were 47 such meetings, discussions or enquiries recorded by the department in the consultation
register.

143 The probity plan also outlined that ‘An agenda must be developed, and minutes prepared for all significant
meetings, held both internally within the Department and externally with Potential Suppliers in relation to the
NESM Project. The agenda and minutes for significant meetings must be properly kept and maintained in the
official records for the NESM Project.’

144 The meeting record procedures were not included in the probity plan. Rather, it was included in draft
‘standard operating procedures’ in October 2021 and communicated from time to time in emails by the
probity team. Consistent with records reviewed by the ANAO, the department noted in November 2023 that
it had ‘also provided group wide emails, information in the state network emails and on the intranet on the
group’s page about the existence of the meeting record template, advice on using it and providing it to the
probity team for review and recording.’
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3.80

As at June 2022, the probity issues register comprised 28 issues or events that had occurred

between February 2021 and June 2022. This was notably less than the 47 meetings with potential
suppliers (at which the NESM was discussed) listed in the consultation register and the 177 actual
or apparent/perceived COls declared by project personnel from the 322 declarations recorded. The
28 matters on the probity issues register comprised:

3.81

eight instances where procurement information was incorrectly or inadvertently shared;
six instances of assessment staff being currently or previously employed by respondents;

five instances where respondents had approached departmental officials through
non-official channels about the procurement;

two instances where assessors were able to access information in the PaLMS platform
where that access should have been denied; and

nine other events related to the reporting of a COI by the Senior Procurement Officer, the
loss of a building and tender floor pass and other queries or issues rated as ‘low risk’.}4®

The information recorded in the department’s registers was not analysed or used to inform

strategic reporting, which would have enabled senior management to be appropriately informed of
probity risk. While emerging probity issues were dealt with promptly, the ad hoc approach adopted
resulted in some issues not being documented as required. For example:

Mandatory COIl declarations and probity undertakings were dispersed across three
separate and mandatory processes.'#® Out of 711 project personnel recorded:

- 209 (29 per cent) were recorded as having completed all three processes;
- 127 (18 per cent) were recorded as completing at least one of the three!*’; and
- 375 (53 per cent) were recorded as not completing any of the three processes.'#®

Registers were not often updated to reflect why roles had been terminated where actual
COIs had been identified. For example, 51 of the 79 assessors (eight of which had
completed probity undertakings) recorded as having their contracts terminated had
assessed at least one proposal prior to their contract termination. Out of these, 15 had
COls identified and 36 did not have a rationale recorded for the termination;

meeting records being incomplete or inaccurate. For example, the records for an August
2021 meeting involving state office officials did not identify which providers were in
attendance or reflect that the Minister and Assistant Minister were both present; and

at least three probity issues where the department sought advice from Ashurst but had
not recorded the details on the issues register as required, comprising:

145

146

147

148

The COI reported by the Senior Procurement Officer related to the employment of a family member by a
potential respondent and was assessed as a ‘moderate risk’. ANAO review of the PaLMS platform indicated
that the potential respondent did not submit a proposal for Enhanced Services.

As outlined at paragraph 2.73, these processes comprised an annual general COI declaration for employment
services programs (required by the ESP Guidelines); and the specific NESM procurement COI declaration and
probity undertakings form (in accordance with the probity plan).

This included the Delegate and seven of the 16 TRC members. As at June 2022, each of these officials were
recorded as having completed only the probity undertakings form.

Of these 375, 300 were recorded in the register as having attended probity training.

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

70



Evaluation process

- one inadvertent disclosure of information to potential respondents in August 2021
(whereas eight similar incidences were recorded on the register); and

- two ex-departmental officials that had accepted employment offers from
providers prior to and during the NESM RFP period (six similar but lower risk
incidences were recorded).

3.82 The department advised the ANAO in November 2023 that its range of COI declarations
processes were being examined and a ‘streamlined process’ was under development. In respect to
the range of declarations required for the NESM process, the department further advised that the:

direction for staff was that a single COIl required completion not all three as they were all the same,
that is, the general COIl was the same as the NESM COl and the SES [Senior Executive Service] COL.

3.83 In this latter respect, and consistent with broader Australian Public Service (APS) policies,
the department requires its SES employees to submit an annual Declaration of Personal Interests.**°
The department’s Conflict of Interest Policy states that the ‘completed declarations and the
disclosure register are secured in the office of the Branch Manager, People Culture and Capability,
with access limited to the Secretary and staff with a business requirement to access this
information.” The evidence available to the ANAO indicated that the status of relevant declarations
for the 2021-22 period was sought by the internal probity coordinator on 14 July 2022, after
Workforce Australia had commenced.>°

3.84 The size and scale of the NESM procurement combined with the limited access to annual
SES declarations indicates there is merit in activity specific COI declarations being maintained for
staff directly involved in procurement in addition to any general declarations required as part of
their employment.>!

Post-separation employment issues

3.85 As outlined at paragraph 2.76, any offers of employment made by potential respondents
were to be reported as soon as practicable and recorded in the probity issues register. Additional
restrictions apply to the employment of ex-SES APS officials, including a 12-month period of
restrictions on lobbying activities for any matters on which they had official dealings as public
servants.’> Where offers were accepted, the external probity adviser was to be consulted and
consideration given to restricting the individual’s access to confidential information. During the
NESM process, the department become aware of two such offers to project personnel as follows:

149 Australian Public Services Commission, APS Values and Code of Conduct in Practice, 13 September 2021,
paragraph 5.2.7, available from https://www.apsc.gov.au/publication/aps-values-and-code-conduct-practice
[accessed 19 November 2023].

Department of Finance, Resource Management Guide 203: General Duties of Officials, 1 May 2023, available
from https://www.finance.gov.au/government/managing-commonwealth-resources/general-duties-officials-
rmg-203 [accessed 19 November 2023].

150 The probity coordinator outlined that that ‘we do not need any details of the content of the declarations, just
confirmation of the date when they were completed/submitted their declaration for the last Financial Year.’
Of the 16 SES employees identified, the People Branch advised that one was not an SES official and the other
15 had completed their annual declarations during June 2021.

151 See: Auditor-General Report No.15 2021-22 Department of Defence’s Procurement of Six Evolved Cape Class
Patrol Boats, p. 11.

152 Australian Public Service Commission, APS Values and Code of Conduct in Practice, available from
https://www.apsc.gov.au/publication/aps-values-and-code-conduct-practice [accessed on 22 August 2023].
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° an executive level official, working in the NESM area advised in writing of their plan to
leave the Australian Public Service (APS) and accept a part-time role in 2021 with a
potential NESM respondent; and

° without prior notification — as required by the department’s internal policy framework —
a senior executive service (SES) official that had left the public service in late 2021 and
commenced employment with a large jobactive provider within a couple of weeks of
resigning.

3.86 The department promptly sought advice on both occasions from its external probity adviser.
In respect to the first ex-official, the department implemented a post-separation arrangement in
line with the mitigations proposed by the probity adviser and in the ex-official’s written notice. This
involved reducing IT access; recusing themselves from any further work involving the provider and
its subsidiaries; and no further involvement in the development of the NESM Performance
Framework.’3 While post-separation arrangements were established, the department did not
record this matter in its probity registers (see paragraph 3.80).

3.87 The department was made aware of the post-separation employment of the second
ex-official during a business-as-usual discussion between the provider and state office officials in
late 2021. The provider outlined that the ex-official was recently engaged to provide consultancy
services and had been given NESM RFP response material to review. While the external probity
adviser did not provide an overall risk rating for the incident, it advised the department that:

The post-separation employment of department personnel with potential suppliers creates a
probity risk to the actual or perceived fairness of the RFP.

This risk arises as the former department employee's knowledge of confidential information
relating to the NESM or the department, obtained through their work for the department, could
be used to provide their new employer an unfair advantage in the RFP process.

3.88 After exchanges of at least four letters at senior levels between the department, the
provider and the ex-official in late 2021, the department accepted written assurances from both
parties that they understood and accepted their respective ethical duties and confidentiality
obligations.'>*

3.89 The department also remained aware that an ex-SES official was employed, at least since
early 2019, by a large jobactive provider.'>> The ex-official was a key contact point for the
department’s contractual arrangements with that provider. At least six NESM project personnel
remained in contact with the ex-official since their last role in the department ended in 2017. While
each of the personnel completed at least one type of COI or probity declaration during the NESM

153 At least four project personnel declared conflicts of interest between March 2021 and mid-September 2021 in
relation to this employee, stating they were either a friend or family member. Mitigation strategies involved:
raising any specific probity issues as they arise, committing to not discussing any aspects of the tender process
with the person, and for two personnel, revocation of access to shared drives and documents relevant to the
tender process.

154 The ex-official advised the department on 1 October 2021 that they had ‘not been involved in the design,
development, planning and/or preparation of the New Employment Services Model RFT’ and ‘have not had
anything to do with the Department since December 2020. They further advised that they had been
‘approached by a number of providers’ and had agreed in September 2021 to do some work for this provider.

155 The ex-SES official was the division head with responsibility for the jobactive program until August 2016 and
the chair of the Tender Review Committee for the jobactive procurement in 2014.
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project period, only one identified this relationship as a potential COI.**® This was documented in
an annual COI declaration in April 2022, after the Delegate’s decisions in March 2022. Noting that
work on the NESM had not commenced in 2017, the department advised the ANAO in March 2023
that it was not aware of any further mitigations or post-employment arrangements being in place.

Other probity arrangements

3.90 Probity risks associated with lobbying activities by potential suppliers are inherently
increased in the lead up to and throughout a high-value procurement process. Demonstrating an
awareness of this risk, the department arranged, from time to time, for probity information to be
provided to its portfolio ministers, although this was not required by the probity plan. For example,
probity briefings with the external probity adviser were arranged:

. in February 2021 for the Assistant Minister for Youth and Employment Services and
relevant ministerial staff; and

° in April 2021 for the relevant staff and advisers to the Minister for Employment,
Workforce, Skills, Small and Family Business (the Minister). At that stage, the Minister was
unable to attend and was therefore not briefed by Ashurst.

3.91 Following a disclosure by the responsible Minister at a public forum in early May 2021, the
department sought to provide a probity briefing for the Minister, which was delivered by senior
departmental officials on 27 May 2021.%%7 Consistent with the probity plan, the department
recorded this disclosure on the probity issues register and obtained advice from Ashurst on 18 May
2021 prior to arranging the briefing. While Ashurst advised the department that the consequences
of this event were ‘low and acceptable’, it was recommended that to reduce the consequences of
the incident, and the risk of further incidents, the department arrange a briefing for the Minister
(to be delivered by Ashurst) ‘as soon as possible’ and that current providers be advised that the
number of providers to be in the new market had not been settled.'>®

3.92 All ministerial staff in attendance at probity briefings were asked to complete probity
undertakings and declare any COls in writing. By 9 June 2021, completed forms had been returned
for 10 of the 17 staff members and documented by the department.?>®

External probity adviser’s role in Tender Review Committee and probity sign-off

3.93 During TRC proceedings, the external probity adviser contributed to or provided advice on
matters that would ordinarily be expected as being outside the role of an external and independent
probity adviser. Most of this advice was ‘procurement advice’, which was a consequence of the
department’s decision to engage Ashurst as both a probity and procurement adviser (outlined in

156 Generic declarations were provided by the other five, such as friendships with a ‘number of former
departmental employees who now work for employment services providers.’

157 It had been reported that the Minister had made representations on the number of providers operating in the
new model, with a reduction in the number of large providers and an increase in the number of smaller
providers. The department had been notified of this event on 10 May 2021 through another probity issue
where it was disclosed that the Minister had discussed the procurement with the CEO of a potential
respondent at a public forum in early May 2021.

158 Ashurst stated that at the probity briefing: it would ‘address the issue of how conversations can give rise to a
perception of a conflict of interest and can result in information being provided to select potential tenderers
that is unfair’; and ‘the Minister will be asked whether they have any conflicts of interest to declare.’

159 The department followed up on outstanding forms from eight staff in early June 2021. Ministers were not
asked to complete the forms.
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paragraph 2.68). Out of the 42 regions reviewed, the external probity adviser provided procurement
advice to the TRC in 12 cases around licence allocation or value for money considerations, out of
which the adviser’s input contributed to outcomes in at least five cases. For example, during the
review of one employment region, the probity adviser provided input on the allocation of business
share in that region, influencing the market share providers were awarded. In another region the
probity adviser’s input contributed towards the TRC’s decision to rank a respondent first.16°

3.94 Ashurst provided a probity sign-off letter on 27 February 2022. While this followed the
completion of the TRC deliberations for Enhanced Services on 23 February 2022, the assurances
provided by the letter did not extend to a review of the written Delegate’s report, which was still
under development on 27 February 2022. This was at odds with the arrangements set out in the
probity plan, which stated that the external probity adviser would ‘review and provide comments
on the final Evaluation Report, prior to its submission to the Delegate’. Departmental records
examined by the ANAO indicate that Ashurst was not provided with an evaluation report for review
or comment.16?

3.95 The Delegate was first provided with the report on 2 March 2022, which was signed off on
7 March 2022 (the advice to the Delegate is discussed from paragraph 4.37).

160 ANAO analysis included a review of video recordings of the TRC deliberations, as these occurred during a
COVID-19 health restriction period.

161 Ashurst was the probity adviser in respect to all three NESM procurements (comprising Enhanced Services,
EST and CTA) and the concurrent Transition to Work procurement. None of these evaluation reports were
provided to Ashurst for review or comment before submission to the Delegate.
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4. Procurement outcomes

Areas examined
The ANAO examined whether the results of the evaluation process appropriately informed the
establishment of the Workforce Australia Services panel.

Conclusion

The results of the evaluation process appropriately informed the award of licences to successful
employment services providers. The establishment of the Workforce Australia Services panel was
not informed by an appropriate value for money assessment, with 362 (41 per cent) of the 893
proposals — from 84 of the 99 providers appointed to the panel — scoring less than 50 per cent
against one or more of the evaluation criteria. Although these providers may not be best placed
to deliver the intensive and tailored services required in some regions, they remain available for
selection for gap-filling requirements in accordance with the department’s Panel Maintenance
Guide. This places greater importance on assessing for value for money each time the panel is
used over the life of the program.

The ‘special conditions’ offered by providers in their tender submissions were not captured in the
executed deeds in July 2022. By August 2023, the department had identified all commitments
deemed relevant to the award of licences and notified the respective providers of their
contractual obligations to deliver the commitments made during the RFP process.

As at October 2023, the department had not yet used the panel. Where a need arose due to the
exit of the one provider in the Broome region (due to financial unviability), a limited tender
process was conducted, and a new ‘hybrid’ employment services model was announced in May
2023. The Broome region was consistently found to be not viable for supporting a single provider
throughout the KPMG analyses in 2020 and 2021.

Areas for improvement
The ANAO made one recommendation relating to improving processes to capture key service
commitments offered by respondents during procurement processes.

41 Achieving value for money is the core rule of the Commonwealth Procurement Rules
(CPRs) and is critical in ensuring that public resources are used in the most efficient, effective,
ethical and economical manner. In assessing value for money, officials must consider a range of
financial and non-financial factors.'®? Value for money in this context involves the achievement
of the government’s policy objectives for the New Employment Services Model (NESM),
including among other things, the ‘intensive and tailored level of servicing desired for more
disadvantaged job seekers’.

4.2 The ANAO examined the extent to which these assessments informed the
recommendations to, and decisions taken by the Delegate for the Enhanced Services component
of the NESM procurement, which was used to establish the Workforce Australia Services panel.

162 Including, but not limited to the quality of the goods and services; fitness for purpose of the proposal; the
potential supplier’s relevant experience and performance history; flexibility of the proposal; and whole-of-life
costs. See: Department of Finance, Commonwealth Procurement Rules, Canberra, 2022, paragraph 4.5.
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Were recommended tenderers those assessed as providing the best
value for money?

Providers recommended by the Tender Review Committee (TRC) for the award of licences were
those it considered had the best value for money proposals in the respective employment
regions. Panel membership was determined by a threshold score of more than 40 per cent
against criterion one. As a result of this approach, 104 providers (with 1105 conformant
proposals) were recommended for panel appointment irrespective of their overall score or
results against criteria two and three (which were each worth 40 per cent of the total score).
Of those 1105 proposals:

° 181 (16 per cent) were recommended for licences; and

° 924 (84 per cent) were recommended for appointment to one or more regional sub-
panels without licences.

Of those 924 proposals recommended for a sub-panel, 376 (41 per cent) of these from 88
providers had scored less than 50 per cent against one or more of the evaluation criteria.
According to the department’s Panel Maintenance Guide for gap-filling requirements, if ‘no
suitable organisation exists’ on the relevant sub-panel, any of these 88 providers could be
approached through a limited tender process and potentially awarded a licence in any
employment region.

4.3 A panel arrangement is a way to procure goods or services regularly acquired by entities.
In a panel arrangement, suppliers have been appointed to supply goods or services for a set period
of time under agreed terms and conditions.1®3 Panels are established following a competitive
value for money assessment process and involve a contractual relationship for a set period of time.

4.4 Department of Finance (Finance) guidance indicates that value for money is to be assessed
at two stages for panel procurements. Firstly, when selecting suppliers as part of the initial
establishment of the panel arrangement; and secondly, each time an individual panel supplier is
engaged from the panel.1®* Each purchase from a panel represents a separate procurement process.
When accessing a panel, entities must demonstrate that value for money has been achieved for
each engagement.

45 In addition to considering the results of the evaluation process, Stage 4 of the NESM
procurement was to involve an ‘overall value for money assessment to inform recommendations
for national panel membership and ... the allocation and issuance of licences within employment
region sub-panels.’

163 Department of Finance, Procuring from a panel — panels 101, Finance, Canberra, 2021, available from
https://www.finance.gov.au/government/procurement/buying-australian-government/procuring-panel-
panels-101, paragraph 9 [accessed 4 September 2023].

164 ibid., See also Auditor-General Report No.4 2020-21 Establishment and Use of ICT Related Procurement
Panels and Arrangements, paragraph 2.17. This audit also included the following key message for all
Australian Government entities: ‘When establishing procurement panels, entities need to ensure that
suppliers are treated equitably and are appointed on the basis of a value for money assessment in accordance
with the requirements of the CPRs.’
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Tender Review Committee

4.6 The Tender Review Committee’s (TRC's) role and membership was set out in the NESM
Purchasing Plan.'%> The TRC was responsible for considering ‘the assessment results, Business
Allocation recommendations, financial viability assessments, and RFFR [Right Fit for Risk]
assessment outcomes to determine the final recommendations to the Delegate.” The TRC was to
‘conduct an overall value for money assessment’ during its deliberations, which were held from 14
to 23 February 2022. The purchasing plan outlined that this assessment may include, but was not
limited to:

. the assessment of responses against the areas of capability categories and Selection Criteria;

. considering the diversity, scope, and viability of the Provider market to encourage innovation in
the delivery of the services;

. breadth of coverage to maximise access for individuals, employers and stakeholders;

. consideration of the effectiveness of the proposed Indigenous Participation Plan to strengthen
Indigenous economic participation in the supply chains of contractors to government;

° consideration of the benefit of the Respondent’s offer to the Australian economy;

. consideration of the risk to the Australian Government, including — but not limited to — the national

business share of each provider'®;

. a desire to obtain the highest possible quality in service delivery.

4.7 No further details as to how the TRC was to make its assessment were included in any of the
NESM-specific policy and guidance documents outlined in Table 2.4.

Business allocation recommendations

4.8 The TRC was primarily guided by proposal assessment results and the orders of merit,
largely accepting the recommendations from the business allocation (BA) teams.'®” Consistent
with the framework:

° all 104 respondents recommended for panel membership were agreed by the TRC. While
this was in respect to 1095 proposals from those respondents, the TRC selected a further
eight proposals'®®, taking the total to 1103 that were recommended to the Delegate for
panel membership; and

° of the 45 respondents (with 189 associated proposals) recommended for licences, the TRC
agreed to 43 of those and selected two others. Of the 189 proposals recommended by the
BA teams:

165 The purchasing plan was first approved in October 2021. Updates to the plan in December 2021 and February
2022, allowed for, among other things, flexibility in the composition of the TRC (including reducing the
quorum from five members to three) and to 'facilitate increased productivity of the assessment process'.

166 ANAO note: While these seven factors were included in the NESM RFP, this point was amended in the
purchasing plan. In the RFP it stated: ‘consideration of the risk to the Australian Government.’

167 By design, both the business allocation and tender review committee processes were reliant on the
assessment scores. The reliability of the assessment process is discussed from paragraph 3.52 to 3.55.

168 These proposals had met the threshold requirement for panel membership with a score of more than 40 per
cent against criterion one and were added to the report to the Delegate after TRC deliberations had
concluded. These proposals are discussed further at paragraphs 4.11 to 4.13.
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- the TRC agreed to 168, disagreed to 21, and selected 13 others, taking the total to
181 proposals recommended to the Delegate for licences.

4.9  Out of the 1176 conformant proposals reviewed by the TRC:

o no changes were made to the licence and business share allocation for 1076;

° the business share was increased for 51, resulting in 13 additional licences being awarded;
and

° the business share was decreased for 49 proposals.

Appointment of providers to national and regional panels

410 With the exception of the Queensland team, the BA teams relied on criterion one
assessment results to identify the respondents eligible for appointment to the panel (see
paragraphs 3.58 and 3.64).17° The TRC accepted the BA team recommendations for panel
appointments, and was primarily concerned with the allocation of licences and market share
during its deliberations, and it was in this context that the value for money factors were
subsequently discussed.

Discrepancies between PaLMS records and recommendations to the Delegate

411 The Queensland BA team recommended that nine proposals (from seven providers across
two employment regions) not be appointed to the panel. While each had scores of more than 40
per cent against criterion one, the BA team noted concerns involving inadequate scores achieved
across the other criteria and high financial viability and cyber security risks. These outcomes were
consistently recorded in both the Procurement and Licence Management System (PaLMS) and the
BA reports.

412 Following consideration of the BA recommendations in respect to these proposals, the
following decisions were made by the TRC and accurately recorded in PaLMS:

o TRC agreed that two proposals from one provider in the same region should not be
appointed to the panel'’!; and

° did not agree in respect to the other seven proposals — from six providers in one region
and one provider in another region — recommending them for panel membership.

4.13 The ANAO’s analysis of the proposals recommended to the Delegate identified some
discrepancies. Specifically, in the advice to the Delegate, all nine proposals with criterion one scores
of more than 40 per cent were recommended for appointment to the panel and approved by the
Delegate. There was no rationale documented as to why these changes were made in the period
between the TRC's deliberations and the report to the Delegate.

Panel appointment

4.14 Consistent with internal guidance and as a result of achieving scores of more than 40 per
cent against criterion one alone, a total of 104 (92 per cent) of the 113 Enhanced Services

169 By this stage, 16 conformant proposals for specialist (other) services had been excluded from the evaluation
process (referred to in paragraph 3.38).

170 Respondents assessed as ‘suitable’ or better achieved scores of more than 40 per cent against criterion one.

171 This was not reflected in the report to the Delegate, which, except for two providers, recommended that all
proposals with criterion one scores above ‘suitable’, or more than 40 per cent, be appointed to panel.
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providers assessed as conformant were recommended for appointment to the national panel.
Noting that the department’s threshold score for panel appointment was 40 per cent against
criterion one, the ANAQ’s analysis was that 16 (15 per cent) of those 104 providers recommended
for the panel had received scores of between 40 and 50 per cent.'”?

415 Those providers had submitted 1105 (94 per cent) of the 1176 conformant proposals and
were recommended for appointment to one or more of the regional sub-panels. Of the 1105
proposals, 181 (16 per cent) were recommended for licences, and 924 (84 per cent) did not receive
licences but were recommended for appointment to the regional sub-panels. Of those 924
proposals recommended for a sub-panel, 376 (41 per cent) of these from 88 providers had scored
less than 50 per cent against one or more criteria. Table 4.1 provides an overview of the spread of
scores across the 924 proposals without licences.

Table 4.1: Analysis of scores for unlicensed proposals recommended for the panel

Selection criteria Below 50% Above or equal to 50%

# of proposals % of proposals # of proposals % of proposals
Criterion 1 55 6% 869 94%
Criterion 2 282 31% 642 69%
Criterion 3 279 30% 645 70%
Overall score 204 22% 720 78%

Source: ANAO analysis of proposal scores.

4.16 A ‘Panel Maintenance Guide’ to inform the use of the national panel and regional sub-
panels, including for gap-filling requirements, was developed between late July 2022 and early
February 2023. The final guide was endorsed by the Deputy Secretary on 6 February 2023.173 The
panel guide outlined that panel members (with and without licences) would be issued with
‘declaration forms’ on an annual basis to confirm their willingness to maintain their capacity to
provide services in the relevant employment regions and comply with IT security requirements.

417 Following notification of the procurement outcomes in March 2022, five providers
declined the department’s offer (see paragraph 4.43 and Appendix 7). This left a total of 893
proposals remaining across the sub-panels, of which 362 proposals (41 per cent) from 84 providers
had scored less than 50 per cent against at least one criterion and remain available for selection
for gap-filling requirements in any of the 51 employment regions in accordance with the
department’s panel maintenance guide.

4.18 According to the panel maintenance guide, the first step during a panel refresh or gap
filling process involves the department approaching the providers on the relevant regional sub-
panels. If ‘no suitable organisation exists’, any of these 84 providers across the sub-panels can be
approached through a limited tender process and potentially awarded a licence in any

172 One of these 16 proposals was awarded a licence based on its criteria two and three scores of more than 80
per cent for each.

173 The approved guide contains limited information on how the panel is to be used to fill service gaps. Rather, it
allows the department to ‘approach a number of panel members to supply specific information to determine
suitability to meet an identified service need.’
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employment region.’* Figure 4.1 provides an overview of the distribution of proposal scores by
TRC recommendation.

Figure 4.1:  Distribution of criterion 1 assessment ratings by TRC recommendation

Not recommended for panel .

Recommended for licence I

Recommended for panel -

0 200 400 600 800 1000 1200
Recommended for panel Recommended for licence Not recommended for panel
m81-100% 105 20 0
61-80% © 704 138 6
41-60% ab 296 23 10
m21-40% 0 0 19
m0-20% 0 0 36

Note a: 54 proposals recommended for the panel had scores of below 50 per cent against criterion one. Out of these,
one had been recommended for a licence.

Note b: 10 proposals receiving a score of more than 40 per cent in criterion one (from one provider) were not
recommended for the panel due failing the RFFR assessment due to its storage of data offshore.

Note c: Six proposals receiving criterion one scores of more 60 per cent (assessed as ‘very suitable’) against criterion
one (from one provider) were not recommended because the provider was the subject of an ongoing
compliance investigation for alleged non-compliant outcome payment and wage subsidy practices.

Source: ANAO analysis of departmental records.

Tender Review Committee deliberations

419 The ANAO reviewed the majority of the meeting recordings of TRC deliberations to identify
how value for money was considered by the TRC. In addition to the assessment scores and
preliminary recommendations from the BA process, the TRC discussed the following aspects, first
in the context of each individual employment region, and then nationally: the quality of
proposals!’®; increasing job seeker/participant choice; the necessary amount of specialist licences;
and ensuring sufficient provider coverage in and across regions. Viability considerations were
limited to discussions on geographical coverage (expanded upon from paragraph 4.28) and did
not consider the KPMG findings on provider viability (outlined from paragraph 2.26). The number
of licences recommended by the TRC exceeded KPMG’s recommendations in 92 per cent of

174 This equates to 85 per cent of the established national panel (84 out of 99 providers) with scores of less than
50 per cent for one or more criteria in one or more employment region.

175 This included consideration of specific details of the proposed service offer, including caseload ratios, staffing,
proposed site locations and types of sites.
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regions. Depending on employment market conditions, this heightens risks around provider
viability and continuity of services in those regions.

Quality of proposals and service offering

4.20 Key factors for the TRC in determining the quality of the proposals and services offered
were the evaluation scores and the features of proposals, such as unique service approaches or a
comparatively lower caseload ratio.'”®

4.21 The procurement was designed such that the quality of proposals would be reflected in
overall assessment scores. These were heavily relied upon through the business allocation (BA)
principles discussed at paragraph 3.59, which involved allocating the most market share to the
highest ranked providers. The TRC queried the robustness and reliability of the assessment scores
in several regions. For example, it was noted that high-scoring providers in one employment
region had not provided sufficient detail on their service model or plans to provide accessible
services where there was a high level of socioeconomic disadvantage and low internet and
transportation connectivity. Following initial committee proceedings for that region on 16
February 2022, the Senior Procurement Officer requested re-adjudication and subsequent re-
assessment for that region.”’

Increasing participant choices

4.22 Reflective of the TRC’s considerations when assessing value for money, scores did not
always prevail when balanced against other factors, such as ensuring adequate coverage of
services and job seeker choice. For example, in one region in Western Australia, the BA team
recommended licences for two proposals, each with 50 per cent market share, noting that no
providers had adequately addressed providing services to the CALD community in that region. The
TRC reallocated the market share between three providers, including the third ranked provider,
to increase job seeker choice.'’® Increasing choice was for a key consideration for the TRC in
allocating licences in at least 14 other regions, resulting in some business share allocated to lower
ranked providers.

Caseload ratio

4.23 In the absence of a requirement in the RFP to provide caseload ratio details in proposals,
not all providers included this information. Where ratios were included, the TRC took this into

176 The TRC's approach to such factors was ad hoc and inconsistent in nature, in large part, because while special
features had been identified in 19 proposals, these conditions had not been distilled into ‘special conditions’
by the BA teams, and were subsequently not included in the executed work orders (see paragraph 4.47).

177 The TRC reconvened on 23 February 2022 to discuss this employment region a second time following the
outcome of the adjudication.

178 The BA team suggested that the third ranked provider would require significant contract management and
oversight given their relative size and experience. This provider was given an overall rating of ‘low’ in both the
March and June 2023 provider performance ratings.
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account when making its decisions.'”® Where a respondent did not identify the ratio but referred
to a ‘low’ consultant to participant ratio, this was also noted during the TRC proceedings.'8°

Allocation of specialist licences

4.24 The department’s methodology for the TRC’s allocation of specialist licences had not been
developed in advance of deliberations and the TRC did not refer to the relevant KPMG report on
specialist provider viability (see paragraphs 2.34 to 2.37). Rather, the TRC discussed the
demographics of each employment region and agreed the specialist licences to be awarded on a
region-by-region basis. Compared with KPMG’s analysis, there was no identifiable correlation
between the size of the specialist cohort caseloads and the amount of business share awarded to
a specialist provider. However, the TRC's recommendations resulted in the awarding of fewer
specialist licences compared with the overall KPMG analysis (34 per cent less). Instead of a set
methodology, the following decisions were observed.

° Where the specialist cohort was considered large enough, market share was allocated to
generalist providers in at least eight regions.'®! This was on the basis that generalist
providers were expected to service the region’s specialist cohort, or that the proposals
from those providers reflected a strong understanding of the specialist cohorts in the
region. For example, no CALD licences were allocated in the region with the highest CALD
proportion nationally, and a high refugee caseload of 20 per cent (see Appendix 5).182

- In the same region where the ex-offender caseload was nine per cent of the total,
an ex-offender licence (with five per cent of the market share) was allocated to the

highest ranked tenderer.183
° In regions where the specialist job seeker cohort was comparatively small, the TRC agreed
that specialist providers would be unviable, choosing to instead allocate a generalist
licence.8
. In five regions where the department had identified in the RFP that specialist licences
would be allocated, the TRC did not allocate any specialist licences. These are outlined at
Appendix 5.

179 For example, one provider nominated a caseload to consultant 60:1. The TRC, in its interim recommendation
(prior to its national business review), chose not to cite this as a justification for selecting this proposal
because it was unfair to providers that did not include ratios. The phrase ‘intensive tailoring’ was recorded
instead. The same rationale was recorded for another provider in the same region that had also provided a
caseload ratio, and received a licence based on its intensive services offer.

180 In one case, a provider had nominated a ‘low’ caseload to consultant ratio to build rapport and engage with
participants but did not provide the ratio.

181 This was observed in eight employment regions.

182 During the TRC proceedings, it was noted: ‘Because two-thirds of the caseload is from a CALD background, we
would expect all generalists to offer a comprehensive service to people from CALD backgrounds, so we are
proposing to only offer generalist licences with the exception of on ex-offender licence because the service
offer is such a strong offer for the ex-offender group.’

183 A generalist licence (35 per cent of business share) was also awarded to this provider. It had also proposed a
CALD and generalist licence, which were ranked second and third respectively. All three bids from this
tenderer were recommended by the BA team, alongside six others, for licences.

184 For example, in one region — where ex-offenders represent 12.5 per cent of the jobactive regional caseload,
CALD participants represent 12.1 per cent, and Indigenous 9.3 per cent — the TRC agreed that because the
CALD specialist initially recommended would only receive two per cent of the market share, this would be
unviable and the region would be better serviced by the generalist provider in the region.
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Was provider coverage for employment regions appropriately
addressed in advice for the delegate?

Provider coverage across employment regions was appropriately addressed in the TRC’s advice
to the Delegate. While coverage was a priority, it was often balanced against provider viability
concerns during the TRC'’s deliberations. Provider coverage was considered within the context
of individual employment regions, with the aim of enabling job seekers to be appropriately
supported without unreasonable obstacles to accessing services. Consistent with earlier stages
of the procurement, the TRC's deliberations were impacted by issues that emerged earlier in
the assessment process. Specifically, these involved TRC concerns with the consistency of
proposal evaluations, and as such, scores needing to be re-examined.

4.25 The TRC had responsibility for ensuring appropriate provider coverage across regions was
addressed in the advice for the Delegate. The relevant state and territory BA teams with local area
knowledge were to provide key input into those recommendations and assist the TRC by attending
and presenting at committee proceedings.

4.26 The BA teams provided advice on the coverage requirements of the region, including
relevant caseload statistics; appropriate service models; proposed site numbers and types,
locations; and accessibility of services. In forming this advice, the BA teams considered the
combined geographic coverage of the region offered through different combinations of the
competing proposals, rather than each proposal on its individual merits. This was to achieve
optimal coverage for the region.

4.27 Asoutlined at paragraph 3.31, issues emerged with the PaLMS system when importing site
location details. As a result of this, and inaccuracies in scribe notations, a manual process was
required to confirm site locations.

Provider coverage

4.28 The TRC's approach to provider coverage was largely influenced by two competing
objectives: achieving adequate coverage across sites in each region; and ensuring that providers
were able to viably operate within the employment region. While deliberations aimed to strike a
balance, provider coverage was at times impacted by TRC decisions to remove or consolidate sites
to ensure viability. In doing so, the TRC considered factors such as the number of providers already
operating in the specific location, the types of sites proposed by providers (full-time, part-time
and outreach), and whether the providers operating were generalist or specialist. Examples of
these decisions are outlined below.

Region A and B

4.29 The RFP outlined that, for these two regions, the indicative number of licences to be
awarded ranged between two and five. The BA team recommended four providers, with up to
four sites in the main population centres and between one to three providers servicing remote
locations from part-time or outreach sites. Three of those providers were ranked first, second and
fourth, and proposed to service the entire region through several fulltime sites and additionally
provide coverage of remote areas. The third ranked provider offered multiple sites around one
city centre, but not for the remote areas. The TRC recommended that the four city centre sites
(two full-time and two outreach sites) proposed by one provider be reduced to two sites (one
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outreach and one full-time), due to viability concerns with having four providers in the region.
While four providers had operated in this region under jobactive, this was previously a larger
caseload.

Regions B, Cand D

4.30 Anumber of proposed sites were modified to prevent coverage overlaps and mitigate risks
to viability in three regions. In Region B, where a provider had a location-specific proposal, the TRC
agreed that this site would not contribute additional value to the combination offered by other
providers or improve service access in that region. Further, the TRC agreed it would introduce
viability concerns and it was therefore not recommended for a licence.

Case study 1. Provider coverage in Region E

The TRC’s recommendations for this region initially involved allocating business to the highest
ranked tenderer, then moving down the order of merit to identify providers that, either through
their site numbers or locations, enhanced the coverage in that region. The TRC deliberated on
recommendations for this region over three separate sessions on 15, 16 and 23 February 2022.
The region was characterised by poor internet and transportation connectivity, and risks to
achieving positive employment outcomes.

The BA team had initially recommended that three tenderers receive licences in the region
(consisting of the second, sixth and eleventh ranked proposals).? The BA team’s rationale for
recommending these proposals over four other proposals scoring above 40 per cent on
criterion one was that those providers did not enhance the overall service accessibility in the
region, and strategies were not identified (or provided limited detail) in cases where the
providers proposed to service the entire region from one site. The TRC decided to reconvene,
in which time the BA team was directed to review the proposals from not-recommended
providers.

During the second TRC session for this region, the BA team presented additional information
on the proposals. Three common themes in responses from the four providers not
recommended were:

° strategies were not provided for servicing areas that had not been nominated as a site
by the tenderer;

° tenderers did not propose mobile services; and

. tenderers did not propose the necessary number of full-time site locations to provide

sufficient coverage for the entire employment region.

In contrast, the eleventh ranked tenderer was the only provider proposing a full-time site in a
remote Local Government Area (LGA) (without which site, this location would be left without
full-time coverage and services)?, and also proposed strategies to address regional issues with
internet and technological accessibility and connectivity in their response, thus enhancing the
quality of their service offering. The BA team also confirmed that additional review of the
service offerings from the other not-recommended providers indicated that those providers
would not be able to provide sufficient accessible service coverage in areas with connectivity
issues.
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The TRC noted that it was unusual that tenderers were scored well given the lack of detail or
comparatively inferior accessibility offerings in terms of site locations or service delivery
models, stating: ‘[t]he employment region itself is very spread out. If the respondents haven’t
said they are going to service a geographically dispersed area, they probably shouldn’t have
gotten as good a score as they did.” Scores were adjudicated and re-assessed for this region
following this discussion and this is expanded upon in paragraph 3.54.

Following adjudication, the TRC reconvened for a third time where new rankings resulting from
the adjudication process informed the TRC’s allocation of licences to three providers, one of
which had previously not been recommended due to not providing details on service strategies
where there were no site locations, and no mobile arrangements being proposed.

Note a: The two top-ranked proposals were a specialist (Indigenous) and a generalist proposal, both from the same
provider. The BA team’s rationale was that there was an insufficient Indigenous caseload in the region to meet
the provider's minimum market share requirement of 16 per cent.

Note b: The business allocation team noted that the relevant LGAs were ‘the most difficult locations to service in terms
of disadvantage and probability of achieving employment outcomes’.

Full-time, part-time and outreach sites

4.31 In their submissions, providers proposed site locations (either proposed or pre-existing),
which included full-time, part-time, and outreach sites.'® During deliberations, the TRC
considered the type of site and coverage achieved, mainly in relation to preventing over-
saturation of services within a specific location. The proportion of contracted full-time, part-time
and outreach sites based on departmental data from 2 June 2022 indicated that most sites were
full-time.'® Out of 350 outreach sites contracted by the department, 270 (77 per cent) had no
detail on what frequency or manner of outreach services would be provided, describing the
provision of services on an ‘as needs’ or ‘as required’ basis. This was not queried by the TRC.

4.32 As illustrated by Figure 4.2, New South Wales (NSW) and Tasmania have comparatively
higher numbers of outreach sites, with the number of outreach sites in NSW being more than a
guarter of the total sites. Within NSW, the highest numbers of outreach sites were:

° 28 sites in New England and North West;

° 22 sites in Central West;

. 12 sites in Sydney Greater West; and

. 17 sites each in Murray Riverina and Sydney East Metro.

4.33 Qut of the ten employment regions with the highest number of outreach sites, five were
located in NSW, two in Victoria and one each in Queensland, South Australia and Tasmania.

185 Outreach sites are either not regularly staffed or serviced by alternative methods such as a van or a bus.

186 Excluding site data for those providers who had declined the department’s offer of a licence and panel
membership.
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Figure 4.2:  Proportion of full-time, part-time and outreach sites
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Source: ANAO analysis of departmental records.

4.34 The TRC's consideration of site types and coverage, were not informed by an established
framework or methodology. However, a common consideration was provider viability within the
region. For example, the TRC:

Did not accept the BA team’s recommendation in Region A to allocate a full-time site in a
difficult-to-service locality.

Allocated business share to a provider proposing to service 14 outreach sites (in a region
where 48 per cent of sites were outreach, 41 per cent were full-time and 11 per cent were
part-time).

- In response to the Delegate’s query on the anticipated frequency of service for the
outreach services, the chair of the TRC advised that the ‘respondent indicates it will
provide outreach at the identified locations on an ‘as required’ basis so the TRC
considers the Respondent has assessed that demand for outreach services may be
intermittent/low and made its offer accordingly’;

Allocated business share and licences in a manner which left one town centre (located 18
km from another town with a full-time site) without any dedicated site locations apart
from outreach services.

- When this recommendation was queried by the Delegate, the chair advised that all
recommended providers had full-time sites in the town centre 18 kms away, and
all respondents had alternative servicing strategies including digital platforms and
mobile services, such as a mobile bus.8”

Skipped the fifth-ranked provider in favour of another provider as it did not propose a site
in a location noted as a future hotspot for employment service needs.

Reduced one recommended specialist provider’s proposed 24 sites to 18 sites on the basis
that there was not a substantial specialist cohort caseload in those regions to justify the

187 One provider had proposed an outreach site in this location to be serviced ‘as required’. While recommended
by the TRC, this was not included in the provider’s Deed of Standing Offer (DoSO) or work order.
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provider’s resources being established there and due to potential overlaps with other
service providers.

National Business Review conducted by TRC

4.35 The TRC conducted a national business review following seven days of deliberations for all
51 regions. The purpose of this review was for the TRC to revisit their interim recommendations
on a case-by-case basis made in the days prior and was not informed by any established
framework or methodology.'®® Largely, the TRC did not revise its recommendations, and only
adjusted their recommendation for five employment regions.

Were final procurement decisions appropriately informed by
departmental advice?

Consistent with the TRC's recommendations, the Delegate approved 104 providers for
appointment to the Workforce Australia Services Panel and 45 providers for 181 licences for
the provision of Enhanced Services under the NESM. Five providers subsequently declined the
department’s offer due to viability concerns, resulting in the panel being established in July
2022 with 99 panel members, of which 43 providers were issued 178 licences. The allocation
of those licences resulted in:

° 15 employment regions experiencing a total turnover of providers with no previous
jobactive providers being awarded business share, and six regions with no new
providers awarded business share;

° 36 small providers appointed to the panel (representing 35 per cent of panel
membership), of which five were offered licences (11 per cent of licence holders),
representing an increase from the one small provider under jobactive;

° 68 new providers appointed to the panel, of which 16 of those (24 per cent) were
offered licences; and

° 36 incumbent jobactive providers on the panel, with 29 of those (81 per cent) offered
licences.

In February 2022, the department commenced work to capture ‘key service commitments’
offered by providers in their proposals. As at August 2023, the department had identified
those commitments it deemed necessary to monitoring and compliance purposes and
notified the respective providers in writing of their obligations to deliver those services,
consistent with their proposals or as negotiated with the department.

Implementation commenced in July 2023 for a new ‘hybrid” employment services model in
the Broome region, following the exit of the sole provider due to financial unviability. The new
servicing model is to be supported by APS staff and involves a new payment framework and
a new provider, selected through a limited tender process (under the Indigenous Procurement
Policy) in September 2023. The Broome region was consistently found not viable for
supporting a single provider throughout the KPMG analyses in 2020 and 2021.

188 BA staff were not in attendance for this process.
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436 The NESM purchasing plan set out that the Delegate report was to contain: the
recommendations; a summary of responses assessed, including details of TRC deliberations,
scores and rankings; any respondents who have been excluded and why; and details of any
applicable dissenting positions. The Delegate could seek further information from TRC members
prior to deciding whether to approve the recommendation.'®®

Delegate’s approval of recommendations

4.37 Afterthe TRC proceedings concluded on 23 February 2022, the Senior Procurement Officer
prepared the Delegate recommendation report based on the information recorded in PaLMS by
the scribes and input from the TRC chair and members. The Delegate was provided with draft
recommendations for four states on 1 March 2022 (NSW/Australian Capital Territory, Northern
Territory, Tasmania and Victoria) and a complete report comprising recommendations for all
states on 2 March 2022.

4.38 The Delegate made several inquiries about the underlying value for money factors and
associated risks for some of the TRC's licence recommendations. This included analysis
undertaken for:

. risks presented through providers’ financial statements, subcontracting arrangements and
delivery model; and

° the financial viability of providers in the context of the size of the caseload and site
coverage considerations for the applicable region.1®°

4.39 Following receipt of further information from the TRC chair and the Senior Procurement
Officer, the Delegate approved the TRC's recommendations on 7 March 2022. The Minister was
provided with a ‘noting brief’ on the same day, outlining the decisions taken by the Delegate and
the procurement outcomes. The Minister signed the brief on 14 March 2022 without further
annotation.

Final procurement outcomes

4.40 Followingthe Delegate’s approval, the department notified 104 organisations on 11 March
2022 that they had been successful for appointment to the national panel.*®? Out of these, 45
organisations were offered 181 licences to deliver Enhanced Services under the NESM.

4.41 Following initial notifications in March 2022, 100 providers accepted offers to be
appointed to the national panel and 44 accepted 179 licences. Following the termination of one
provider’s Deed of Standing Offer (DoSO) in late May 2022 (outlined in Table 4.2), the department
issued work orders to 43 providers to deliver Enhanced Services with 178 licences.®?

189 The Delegate was the Deputy Secretary, Employment and National Workforce Group.

190 The Delegate requested the caseload ratios for the recommended providers, noting that it was a critical
aspect of the design of the new model. The Senior Procurement Officer and chair of the TRC advised that the
caseload ratios were not required as part of the tender documentation, and therefore, department did not
have that information for all providers.

191 At this time, successful providers were also issued with Deeds of Standing Offer (DoSOs) and notified whether
they had also been successful in receiving a licence in regions bid in.

192 The work orders for licence holders contained information on the sites locations and types indicated by the
providers in their tender responses but did not contain information on other service offer representations
made by tenderers in their responses to the selection criteria.

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

88



Procurement outcomes

Table 4.2: Notification and acceptance of panel membership and licence offers

March 2022 March 2022

July 2022

Accepted at initial Work orders

notification stage

Approved by Delegate

Providers Licences Providers Licences Providers Licences
notified offered accepted accepted accepted accepted
Panel 104a - 100P - 99c -
members
Licence 45 181 44b 179 43¢ 178¢
holders

Note a: Of the 104 organisations offered panel membership, two proposals were from the same provider, one of which
was as part of a proposed joint venture, to be formed if awarded business share. Both proposals were
appointed to the panel upon the commencement of Workforce Australia, with one of those issued a work order
to deliver services.

Note b: One provider appointed to the panel and awarded two licences (Generalist and Specialist) rejected the offer
upon receipt, with three other providers who had been appointed to the panel but not awarded a licence
rejecting the offer at this stage.

Note c: One ex-offender specialist provider with one ex-offender licence had acknowledged the deed at initial
notification in March 2022, but then requested termination in May 2022, which was actioned by the department
in June 2022. This is reflected in the final work orders and licence numbers issued in July 2022.

Source: ANAO analysis of departmental records.
4.42 Nine out of 113 providers (submitting 71 proposals) were not appointed to any one of the
regional sub-panels as:

° one provider (submitting six proposals), rated very suitable against criterion one, was
undergoing a compliance investigation at the time of the procurement;

. one provider (submitting 10 proposals), rated suitable against criterion one, did not fulfill
the department’s cybersecurity requirements in relation to offshore data storage; and

° seven providers (submitting 55 proposals) were rated below suitable for criterion one.
Gap filling exercise following declined offers

4.43 In total, five providers declined the offer from the department (see Appendix 7). In May
2022 the department undertook gap-filling exercises after two providers rejected their licences in
two regions. The department’s gap-filling exercise also aimed to address any gaps left from the
exit of three providers appointed to regional sub-panels but not in receipt of a licence.

4.44  For the gap left in the first region due to the exit of one provider, the business share was
offered to other successful respondents in the employment region. In addition to holding a
generalist licence, the exiting provider was one of two Indigenous specialist providers on the
panel, with a total of 29 per cent market share between the two licences. There was one other
Indigenous (specialist) provider on the panel with a licence, with a market share of six per cent.
The business share was redistributed by reallocating the available business share from the first
ranked generalist respondent down to the last ranked respondents already with a licence in the
region.

4.45 For the provider gap in the second region, the department reallocated that provider’s full
business share (five per cent) to the first ranked generalist licence holder, on the basis that other
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panel members had higher minimum business share requirements and there was no other ex-
offender panel member available.'3

Department’s approach to monitoring key service offers (‘special conditions’)

4.46 A procurement process does not achieve value for money if a contract is not negotiated or
managed with a view to achieving performance.®* Effective management is supported by an
appropriate contractual framework against which supplier performance can be monitored.

4.47 The department’s approach to capturing the ‘key service offers’ proposed by respondents
for Enhanced Services differed from the approach under jobactive, where providers had service
delivery plans (SDPs) and service offer commitments (SOCs).1> Discussions at the August 2021
Employment Steering Committee (ESC) meeting noted that SDPs were ‘not useful, inefficient, and
[did] not achieve the intended purpose of holding providers to account for the commitments
made in their tender response.’ The ESC agreed to shift the approach to ‘special conditions’, noting
that:

For the NESM, if the intention is to ensure providers follow through with their tender
commitments on the basis of which business is being awarded to them, a more efficient and
contractually stronger approach would be to capture a provider’s key tender commitments as
Special Conditions attached to each licence. This approach would formalise the current SOC
activity, noting that responsibility for monitoring compliance with these Special Conditions is yet
to be determined and may form part of licence review.

4.48 While special conditions were identified for 19 proposals across eight regions during the
business allocation process in late January and early February 2022, these were not discussed
during TRC deliberations and did not appear in the Delegate recommendations.’®® Consequently,
no special conditions were captured in the July 2022 work orders.

449 In late August 2022, the department sought internal legal advice on reflecting tender
commitments under the ‘special conditions’ clause in the DoSO. This was to provide contract
managers with visibility of providers’ commitments for compliance purposes. As providers had
already accepted the work orders by that stage, the department noted risks around providers
being potentially unwilling to accept changes, particularly if they had amended their service
offerings since the conclusion of the procurement:

193 The BA team noted in the business allocation report for this region that 14 per cent of the caseload of 8525
consisted of ex-offenders.

194 Australian National Audit Office, Procurement and Contract Management, Canberra, 3 April 2023, available
from https://www.anao.gov.au/work/audit-insights/procurement-and-contract-management [accessed on 22
September 2023].

195 SDPs included information about the provider’s services and informed participants and employers of the
provider’s services. SDPs were publicly available on the jobactive website, co-designed with the department
and established upon commencement of the deed and used to assess that provider’s performance. However,
in practice the department mainly relied on Service Offer Commitments (SOCs), which was a contract
management activity to monitor provider compliance.

196 One provider was issued with a varied work order in order to include a special condition on 26 July 2022, after
the original work order had been accepted and executed in early July 2022. The special condition was an
outreach servicing strategy in a specific employment region, as the transitioned caseload was left without an
indigenous specialist provider.

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

90



Procurement outcomes

As this more narrow approach was then used in how the work orders were prepared and issued
to the 43 licence holders it will be too late to update these (providers will ask why the change
and may not accept these changes)...

... licence holders can still be held to account to their commitment under the Deed and successful
tender bids are available for state office staff to access and identify all relevant commitments.

450 In January 2023, the department decided that all key service offer commitments from
providers’ responses would be identified and formalised retrospectively via letters to providers.
The basis for enforcing the key service offer commitments were provisions contained in the DoSO
around service guarantees and contractual commitments from providers to carry out their
services in accordance with representations made through the RFP process. This approach meant
that it was not necessary to use the ‘special conditions’ annexure, where special conditions were
to be appended to individual deeds, if relevant.

451 Over March and April 2023, the department shifted its approach to instead identifying and
capturing ‘the reasons why the provider was awarded one or more licences’, rather than
identifying all tender submission commitments. The rationale for this shift was to reduce the
workload for state office staff, and to provide ‘more flexibility for providers to deliver
individualised services’ while remaining responsive to policy or market changes.’® The
department identified a number of risks with this approach, including that there was a risk
inherent in not managing all tender commitments in a systematic way. Additionally, this approach
meant that the original tender submissions would still need to be referred to by contract managers
to ensure that providers were delivering on what they committed to in their proposals.

4.52 The department advised the ANAO that it had undertaken consultation with 42 providers
to confirm the contents of the key tender representations from late June to mid-August 2023, with
the letters containing the key service offer commitments for those providers sent out over that
same time period.

Recommendation no. 3

4.53 The Department of Employment and Workplace Relations strengthen its approach for
managing unique service features proposed by suppliers, including by identifying and including
these features in executed contractual arrangements.

Department of Employment and Workplace Relations response: Agreed.

4.54 The department agrees that future approaches to market should include unique service
features proposed by suppliers in the contractual arrangements.

197 In March 2023, the department advised the ANAO that it expected some providers to amend their proposed
service offerings due to market changes, given the original RFP process was conducted in October 2021.
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Provider exit in the Broome employment region

4.55 In December 2022, the sole provider in the Broome region requested to terminate their
Workforce Australia deed, stating lack of financial viability.’®® The department explored potential
options in February and March 2023 to address the potential service gap for 743 affected job
seekers, and a future approach to providing employment services in the region. The department
noted a ‘timing imperative’ and a ‘real risk of an imminent servicing gap’ since the provider could
not continue until 31 October 2023 (given its financial position). Initial options considered by the
department for future service delivery in the region included:

° issuing a new Workforce Australia licence through the existing regional sub-panel and a
limited tender process;

. implementing a ‘modified’ (or ‘hybrid’) services model involving a potential new provider
supported by APS staff'®%; or

° removing Broome from Workforce Australia and redesignating as a Community

Development Program (CDP) region.

456 A new Workforce Australia licence through the regional sub-panel was not considered
suitable for addressing the local or cultural issues associated with viability.2%°

457 In light of the provider viability issues, the department explored changes to the existing
provider payment model. Of particular note in this respect, was that the Broome region was
consistently found not viable throughout the KPMG analyses in 2020 and 2021.2°1 By 2023, the
department had noted that specific characteristics of the Broome caseload reduced opportunities
for providers to earn both the initial engagement and larger outcome payments currently in place
in Workforce Australia.???

458 In late March 2023, in line with departmental recommendations, the Australian
Government agreed $5.6 million for the department to:

° support the exiting provider to continue services until 31 October 2023; and

198 The provider made a submission to the Workforce Australia Inquiry in February 2023 informing the
Committee that they were in the process of handing back their licence to the department due to a lack of
financial viability. See Nirrumbuk Aboriginal Corporation, Submission 180, Inquiry into Workforce Australia
Employment Services, Canberra, February 2023, available from
https://www.aph.gov.au/Parliamentary Business/Committees/House/Workforce Australia Employment Ser
vices/WorkforceAustralia/Submissions [accessed 10 Sep 2023].

199 The department noted that potential disadvantages of the ‘hybrid model’ included: requiring new policy and
spending authority for changes to the model, potential to be viewed as pre-empting the recommendations of
the Workforce Australia Select Committee, time taken to recruit APS staff to assist, and may send a signal to
the market that the provider payment model was insufficient.

200 The Deputy Secretary informed the Education and Employment Legislation Committee on 30 May 2023 that
Broome was a ‘unique labour market” and that the department did not select an existing panel member was
because there was a ‘different payment model applied’ for which a new process needed to be undertaken.
See Employment and Education Legislation Committee, 2022-23 Budget Estimates, Committee Hansard, 30
May 2023, p. 110, available from
https://parlinfo.aph.gov.au/parlinfo/search/display/display.w3p;query=1d%3A%22committees%2Festimate%
2F26909%2F0002%22 [accessed 10 November 2023].

201 The department had indicated in the RFP that up to three licences could be potentially awarded.

202 InJune 2023, the department introduced new 8-week and 18-week partial and full outcome payments for the
Broome model.
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o conduct a limited tender process using the Mandatory Set Aside arrangements of the
Indigenous Procurement Policy to select a new First Nations provider to deliver new
servicing arrangements from 1 November 2023.2%3

4.59 In April 2023 the department approved the termination of the exiting provider’s existing
DoSO from 31 October 2023 and the provision of in-kind departmental support until then. On 9 May
2023, the Australian Government announced new arrangements to ‘better target the department’s
activities and programs, including ensuring the continuity of employment services in the Broome
employment region and transitioning to a culturally appropriate, place-based model.’?%*

4.60 The department developed a new Purchasing Plan and Limited Request for Tender (RFT) for
the ‘new Broome Employment Services’, which opened for submissions on 6 July 2023 and closed
on 3 August 2023. The RFT documentation contained the same selection criteria as the NESM RFP,
but differed by including specific requirements for the successful provider in Broome and a new
payment model.?%®

Analysis of final procurement outcomes

4.61 The procurement process resulted in 12 employment regions (24 per cent) experiencing a
total turnover of providers, with no previous jobactive providers being awarded licences.?% Eight
regions had no new providers awarded licences.??” Figure 4.3 and Figure 4.4 illustrate the
distribution of licences by employment region.

203 APS employees will support the new provider from November 2023 onwards.

204 Australian Government, Portfolio Budget Statements 2023-24, Budget Related Paper No 1.6 Employment and
Workplace Relations Portfolio, p 18, available from https://www.dewr.gov.au/about-department/corporate-
reporting/budget/2023-24-may-budget [accessed 8 September 2023]; Department of Employment and
Workplace Relations, New employment servicing arrangement for Broome, available from
https://www.dewr.gov.au/workforce-australia/new-employment-servicing-arrangement-broome [accessed 9
September 2023].

205 The RFT noted: Broome Employment Services will incorporate the fundamental aspects of Workforce
Australia Services, with some modifications to meet the unique local context and complex needs of the
Broome caseload and employers’. Specific requirements to be fulfilled included: adherence to a set out
Service Guarantee to ensure participants received fair, respectful, and culturally sensitive treatment,
operating at least one physical site location open for in-person service delivery for a minimum of four hours a
day five days a week, and be proximate to amenities and accessible; and self-help facilities such as computers,
Internet, telephone and printing facilities.

206 These regions were: Barwon, Bendigo, Cairns, Darling Downs, Darwin, Esperance, Gippsland, Great Southern
Wheatbelt, Kalgoorlie, Mackay, Mid North SA, Sydney Greater West.

207 These regions were: Adelaide South, Broome, Central West, Geraldton, Mid North Coast, New England and
North West, South West WA, Wimmera Mallee.
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Figure 4.3: ANAO analysis of licence allocation
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Provider turnover across the 51 employment regions

Figure 4.4:
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4.62 One of the policy objectives for the NESM was to increase the number of smaller providers
in the market. The percentage of small providers on the national panel has notably increased from
jobactive. However, this increase is smaller when comparing against those that are NESM licence
holders.2%® Figure 4.5 provides a comparison by organisation size between jobactive and NESM
providers.

Figure 4.5: Providers in NESM and jobactive based on organisation size
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° 2021 Jobactive providers 2022 NESM licensed providers 2022 NESM panel providers

Large 5 4 6
= Medium 32 36 62
= Small 1 5 36

Note:  NESM provider numbers exclude those that declined the department’s offer.
Source: ANAO analysis.

208 Jobactive did not have a panel, with all successful providers awarded a percentage of market share across the
51 employment regions.
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4.63 Asshown by Figure 4.6, the proportion of incumbent providers was lower on the panel and
higher within the population of licensed providers.

Figure 4.6:  Proportion of new and incumbent providers in NESM

NESM licences

0% 10% 20% 30%  40% 50%  60% 70% 80%  90% 100%

NESM panel NESM licences
= New providers 68 16
Incumbent providers 36 29

Source: ANAO analysis of departmental records.

Was timely and appropriate feedback made available to respondents
following the procurement process?

The department notified respondents promptly in writing of the procurement outcomes on 11
March 2022. Respondents were able to request a verbal debriefing within one month of
notification and the department was to provide feedback (via teleconference) within three
months. In total, 52 debriefing requests were received from Enhanced Services respondents.
On average, the department took 84 days to respond to each request. Feedback provided
through debriefing sessions was largely scripted. This allowed a consistent approach across
providers but resulted in high-level feedback being provided, which lacked the depth required
to assist providers to improve their future proposals.

4,64 The CPRs outline that debriefings must be made available, on request, to unsuccessful
tenderers outlining the reasons their submissions were unsuccessful.2%® Effective feedback provides
transparency and accountability and assists tenderers to improve their submissions in future
processes.?10

209 Department of Finance, Commonwealth Procurement Rules, Canberra, 2023, paragraph 7.17, available from
https://www.finance.gov.au/sites/default/files/2023-06/Commonwealth Procurement Rules - 13 June
2023.pdf [accessed 14 September 2023].

210 Department of Finance, Providing Feedback, Canberra, 15 June 2020, paragraph 2, available from
https://www.finance.gov.au/government/procurement/buying-australian-government/providing-
feedback#:~:text=Principles,provide%20debriefings%20to%20successful%20tenderers [accessed 22
September 2023].
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4,65 Departmental officials involved in debriefing sessions were instructed to adhere to a
debriefing script when providing feedback to respondents. A number of these officials were not
involved in the procurement process, and in accordance with the script, did not always provide
respondents with feedback that was sufficiently tailored or consistent with the assessment process
undertaken. For example, the debriefings did not address:

° how some incumbent providers had been assessed for demonstrated performance by

averaging their star ratings across their sites nationally?'%;

° where providers were unsuccessful due to requirements relating to cybersecurity, (for
example, the storage of their data outside Australia) they were not informed that this was
the reason for being unsuccessful; and

° that assessments against criteria were being undertaken largely by contracted assessors
in state and territory hubs.

4,66 Debriefing officers were also instructed to not disclose to respondents their scores against
the selection criteria and to explain that while proposals may have been assessed as ‘very good’,
the procurement ‘was a competitive environment and the contract was awarded to a higher ranked
Respondent or a lower ranked Respondent that offered a better value for money proposition.’ This
approach provided limited information to providers on the comparative quality of their proposals
which could be used by providers to improve their proposals for future procurements.

Debriefings provided by the department following NESM procurement

4.67 Following the initial notification of procurement outcomes to respondents, 52 Enhanced
Services respondents sought debriefings. Out of those requesting debriefings:

° 43 respondents had been appointed to the panel, out of which:
- 20 had been awarded at least one licence and were on the panel; and
- 23 had been appointed to the panel but had not been awarded a licence; and
. nine respondents had not been appointed to the panel and had not received a licence.

4.68 Respondents were notified of the procurement outcomes on 11 March 2022 and debrief
requests were to be submitted prior to 11 April 2022. To meet the two-month timeframes the
department had allocated for the completion of debriefings, the requested debriefings were to
occur on or before 11 June 2022. The department provided debriefs within 52 days to 135 days of
requests being made, with an average response time of 84 days.

4,69 Respondents seeking a debriefing completed a ‘debriefing form’ where most respondents
(50 out of 52) included specific areas of query. These queries largely reflected aspects of the
evaluation process that were not explained in detail in the RFP documentation, such as:

211 Respondents who were existing providers under jobactive were told, as per the debriefing script, that ‘Under
the provisions of the RFP, Respondents who are existing Providers were not required to submit a written
response to Q1.8 and Q1.9. However, this group of Respondents were able to provide a written response if
they choose. Your organisation did/did not respond to Q1.8 and Q1.9. Demonstrated performance for current
Providers was considered in assessment based on performance and other quantitative data held by the
department.’
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Procurement outcomes

° how existing performance data for the ‘demonstrated performance’ sub-criterion had
resulted in the loss of business in regions where providers had high star ratings (see
paragraph 3.40); and

° how the weightings allocated to aspects of the evaluation criteria had impacted
assessments (see paragraph 2.47).

4.70 Where debriefing officers could not answer questions during the sessions, these were taken
on notice, and in 23 cases, the department addressed these after the debriefing sessions.

O A A

Grant Hehir Canberra ACT
Auditor-General 27 November 2023
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Appendix 1  Entity response

Australian Government

Department of Employment
and Workplace Relations

“‘I-:

Our Ref: EC23-005218

Secretary
Natalie James
Mr Grant Hehir
Auditor General for Australia
Australian National Audit Office
OfficeoftheAuditorGeneralPerformanceAudit@anao.gov.au

Dear Grant
Re: Performance Audit of the Establishment of the
Workforce Australia Services Panel

The Department of Employment and Workplace Relations thanks the Australian
National Audit Office (ANAO) for the Performance Audit of the Establishment of the
Workforce Australia Services Panel (the audit).

The department welcomes the audit’s recommendations and the overall positive
findings. The department is particularly encouraged by the ANAQ's recognition that
the establishment of the Workforce Australia Service Panel was ‘largely effective’, was
consistent with the Australian Government’s policy objectives and importantly, the
Commonwealth Procurement Rules®

| note that the successful establishment of Workforce Australia Services, the largest
reform to employment services since 1998, occurred in a particularly challenging
environment, during COVID-19 lockdowns. The success of multiple complex
procurement exercises, across multiple physical locations reflects the department’s
strong commitment to the delivery of quality purchasing processes.

| further appreciate the audit’s acknowledgement of improvements the department has
implemented following the establishment of the market. The department continues to
consider the most effective way to support those looking for work. The outcomes of the audit
are also well timed in the context of the potential policy opportunities ahead for the
Government. As you are aware, the Employment White paper was recently released, and the
Select Committee on Workforce Australia Employment Services is due to hand down its
findings this month.

The department agrees (in part or full) to the 3 recommendations made by the ANAO
and our summary comments for inclusion in the report are attached.

Should you have any questions regarding the department’s response, please contact
Natasha Ryan, Assistant Secretary, Employment Procurement and Advice Branch on
02 6121 3817 or natasha.ryan@dewr.gov.au.

Yours sincerely

Natalie James
14 November 2023

50 Marcus Clarke Street, Canberra ACT 2601
GPO Box 9880, Canberra ACT 2601 | Phone 1300 566 046
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Appendix 1

ANAO comments on the Department of Employment and Workplace Relations’ response

(a) Department of Finance guidance on panel procurements highlights that for a supplier to
be appointed to a panel, value for money should have been demonstrated through the
evaluation process used to the establish the panel.?'2 As outlined at paragraphs 6, 9, 26
and 27 of this audit report, the ANAO:

- concluded that the design of the procurement process was largely consistent with
the Australian Government's policy objectives. The evidence relied upon by the
ANAO is outlined in paragraphs 2.16 to 2.19; and

- found that while licences were awarded to the providers assessed as representing
the most overall value for money, the establishment of the Workforce Australia
Services Panel was not informed by an appropriate value for money assessment.
The evidence relied upon by the ANAO is detailed in paragraphs 3.58, 3.64 to 3.65,
4.3to4.5,and 4.10to 4.16.

212 Department of Finance, Procuring from a panel — panels 101, Finance, Canberra, 2021, available from
https://www.finance.gov.au/government/procurement/buying-australian-government/procuring-panel-
panels-101, paragraph 9 [accessed 4 September 2023].

See also: Auditor-General Report No.4 2020-21 Establishment and Use of ICT Related Procurement Panels and
Arrangements, paragraph 2.17.
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Appendix 2  Improvements observed by the ANAO

1. The existence of independent external audit, and the accompanying potential for scrutiny
improves performance. Improvements in administrative and management practices usually
occur: in anticipation of ANAO audit activity; during an audit engagement; as interim findings are
made; and/or after the audit has been completed and formal findings are communicated.

2. The Joint Committee of Public Accounts and Audit (JCPAA) has encouraged the ANAO to
consider ways in which the ANAO could capture and describe some of these impacts. The ANAQO’s
corporate plan states that the ANAQO’s annual performance statements will provide a narrative
that will consider, amongst other matters, analysis of key improvements made by entities during
a performance audit process based on information included in tabled performance audit reports.

3. Performance audits involve close engagement between the ANAO and the audited entity
as well as other stakeholders involved in the program or activity being audited. Throughout the
audit engagement, the ANAO outlines to the entity the preliminary audit findings, conclusions
and potential audit recommendations. This ensures that final recommendations are appropriately
targeted and encourages entities to take early remedial action on any identified matters during
the course of an audit. Remedial actions entities may take during the audit include:

o strengthening governance arrangements;

° introducing or revising policies, strategies, guidelines or administrative processes; and

° initiating reviews or investigations.

4, In this context, the below actions were observed by the ANAO during the course of the

audit. It is not clear whether these actions and/or the timing of these actions were planned in
response to proposed or actual audit activity. The ANAO has not sought to obtain assurance over
the source of these actions or whether they have been appropriately implemented.

° Endorsement and approval by the Deputy Secretary of a Panel Maintenance Guide,
endorsed in February 2023, which sets out the department’s approach to managing panel
membership and approaching the panel when needed.

° Issuing ‘key tender representation’ letters to providers in June 2023. The department
intended to ‘facilitate the monitoring’ of provider’s compliance with the deed through
listing and providing to providers the list of tender representations made during the
tender response process.
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Appendix 3

Appendix 3  Assessment evaluation descriptors
Table A.1:  Criterion 1 — Distribution of selection criteria weightings by evaluation
component descriptor element

Criteria Total Sub-criteria % of Element % of
weighting total total
score

Detail 0.74%
2.22% | Effectiveness | 0.74%
Understanding | 0.74%

1.1 Key design and operational elements
of service model

Applicability | 0.74%
2.22% Detall 0.74%

1.2 Organisational approach to workforce
development

Understanding | 0.74%
Detall 0.74%

1.3 Organisation’s experience and/or
capacity to work with Participants who 2.22% | Effectiveness | 0.74%

need intensive support
PP Verifiability | 0.74%

1.4 Continuous improvement through Effectiveness | 1.11%

- 2.22%
reporting and program management Reasoning 1.11%

Detall 0.74%
1.5 Governance systems/procedures to

ensure currency and compliance with 2.22% | Effectiveness | 0.74%
contractual obligations -
Feasibility 0.74%

1.6 Governance/program management Detall 1.11%

systems to safeguard employees and 2.22% ]
program participants Effectiveness | 1.11%

Detall 0.74%
2.22% Feasibility 0.74%

1.7 Organisational approach to business
continuity and disaster management

Understanding | 0.74%

1.8 Performance in assisting a diverse 2 22% Detail 1.11%
range of Participants with barriers ' Verifiability 1.11%
1.9 Adherence to all contractual 2 2204 Detail 1.11%
requirements and service quality ' Verifiability 1.11%

Source: ANAO analysis.

Auditor-General Report No.7 2023-24
Establishment of the Workforce Australia Services Panel

105



Table A.2:
component descriptor element

% of
total

Criteria

Criterion 2 — Distribution of selection criteria weightings by evaluation

Sub-criteria % of Element % of

total total
Applicability 2.00%
2.1 Service model focusing on deliver 8.00% Detail 2.00%
quality in all delivery methods Effectiveness 2.00%
Verifiability 2.00%
Detail 2.00%
2.2 actively engage participants, meet 8.00% Effectiveness | 2.00%
mutual obligation requirements ' Understanding | 2.00%
Verifiability 2.00%
Detail 2.00%
2.3 PBAS & empowering participants 8.00% Effectiveness | 2.00%
engage effectively Understanding | 2.00%
Verifiability 2.00%
Applicability 2.67%

2.4 Staff recruitment, training, o . 0
development, and staff support systems 8.00% Detail 2.67%
Effectiveness 2.67%
Detail 2.00%
Effectiveness 2.00%

2.5 Licence type specific question 8.00% :

Understanding | 2.00%
Verifiability 2.00%

Source: ANAO analysis.
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Table A.3:

component descriptor element

Criteria

Source: ANAO analysis.

Appendix 3

Criterion 3 — Distribution of selection criteria weightings by evaluation

Sub-criteria % of Element % of

total total
Detalil 2.50%
3.1 Response to local labour market 10.00% Effectiveness | 2.50%
circumstances Understanding | 2.50%
Verifiability 2.50%
Detail 2.50%
3.2 Collaboration within the local 10.00% Effectiveness | 2.50%
community Understanding | 2.50%
Verifiability 2.50%
Detail 2.50%
3.3 Usage of local resources and 10.00% Effectiveness | 2.50%
connections to support Participants ' Feasibility 2.50%
Verifiability 2.50%
Detalil 2.50%
3.4 Engagement with local employers/ Effectiveness 2.50%

industries to create employment 10.00%

opportunities Understanding 2.50%
Verifiability 2.50%
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Figure A.1:

Descriptors

Level of detail

Considerable

Evaluation descriptor rating scale included in the NESM Assessment Guide

Definition

Detail = the degree or treatment of, or attention to, items

A very good level of detail is provided for all elements or aspects

Very good
Good
Reasonable
Limited

Level of applicability

Extremely relevant

A very good level of detail is provided for nearly all elements or aspects

An acceptable level of detail

On balance but to a lesser extent, an acceptable level of detail

A restricted or brief level of detail
Applicability = the degree of being relevant or appropriate

All elements or aspects are very applicable to what is being requested

Very relevant

Almost all elements or aspects are very applicable to what is being requested

Relevant
Marginally relevant
Not relevant

Level of understanding

Comprehensive

Applicable to what is being requested

To only a limited extent, applicable to what is being requested

Not applicable to what is being requested
Understanding = the degree of comprehension

All elements or aspects are very acceptable in quality or quantity

Extensive

Nearly all elements or aspects are very acceptable in quality or quantity

Sufficient
Adequate
Insufficient

Level of feasibility

Extremely viable

On balance elements or aspects are acceptable in quality or quantity

To only a limited extent, acceptable in quality or quantity

Not enough, inadequate, lacking in what is required
Feasibility = the degree of being easily or conveniently done

All elements or aspects are very workable or feasible

Very viable
Viable
Marginally viable
Unviable

Level of effectiveness

On balance elements or aspects are very workable or feasible

On balance capable of working successfully, or feasible

To only a limited extent, workable or feasible

Not capable of working successfully; not feasible

Effectiveness = the degree to which it produces the desired result

Low
Negligible

Level of verifiability

Authoritative

Significant
Acceptable

Poor

Invalid

Level of reasoning

High

Very high All elements or aspects contribute to achieving the desired result
High Almost all elements or aspects contribute to achieving the desired result
Moderate On balance, contributes to achieving the desired result

To only a limited extent, contribute to achieving the desired result

Not applicable to what is being requested
Verifiability = the degree to which information provided can be relied upon as accurate

The information cited was from a recognised authoritative source/s. For example, the tender cited data
published by a government, reputable academic or other institution

Most of the information was from an authoritative source, or otherwise from a reliable source

The information was from a reliable and/or generally accepted source

The response did not cite a verifiable source(s), but is generally consistent with common knowledge

The information cannot be treated as reliable as no generally accepted or reliable source(s) were cited
Reasoning = the degree to which it is logical, sensible, and clear

Analysis is comprehensive, logical, and valid

Sound

Analysis is sufficient in scope, logical and plausible

Incomplete and/or imprecise

Analysis is narrow in scope, may not be valid and/or indicate limited understanding

Source:

Extract from departmental records.
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Appendix 4

Key guidance documents for the Business Allocation

Stage of tender

evaluation

Mid to late Stage 2
of the assessment
process

process
Table A.4:  Key guidance documents for the Business Allocation process
Guidance Description Date approved or
document provided to staff 2
Business Key guidance document outlining the
Allocation objective of the BA process and key 10 November 2021
Guideline business allocation ‘principles’.
NESM.busmess Training delivered over Microsoft Teams | 20 and 21 January
allocation ; .
e on the business allocation process. 2022
training
Factsheets on:
Business e The enhanced services panel.
allocation  Coverage, conditionality and site 21 January 2022
factsheets locations.
e EST training block (for EST).

Business
Allocation
Information Tool
(BAIT)

Spreadsheet created from data
extracted from PaLMS. This included
financial viability information and RFFR
information assessed outside of PaLMS
and added to the spreadsheet.

22 to 25 January
2022b

Microsoft Word templates where staff

in an employment region with the total
number of licences within the range
identified in the RFP.

Business drafted recommendations to the tender

allocation report | review committee with rationales for 27 January 2022

template panel appointment and licence and
market share apportionment.
Word document with instructions to BA
staff on completing a licence viability

. _— check request. Teams did not have to
Licence viability S
. request a viability check when

checking X " 31 January 2022
recommending only generalist licences

procedure

Business Allocation
process

(22 January to 5
February 2022)

Note a: Guidance documents were placed on a shared network drive accessible to NESM assessment staff.

Note b: The BAIT underwent at least three revisions over this period.

Source: ANAO analysis of departmental records.
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Appendix 5  Regions with no specialist licence where specialist was
indicated as possible in the RFP

Table A.5:  Licence allocation for regions with CALD cohort above 40 per cent

Employment Job seeker % from CALD | Total licences # of licences CALD

region caseload? cohort® proposed rec’'d® specialists
scoring above

40% in SC1

Sydney South 18,432 67% 5 0 9

West

North Western 6,856 63% 4 1 4

Melbourne

Western 15,686 56% 6 1 4

Melbourne

Sydney East 13,416 51% 4 0 5

Metro

Sydney 16,615 50% 5 1 10

Greater West

South Eastern 14,959 45% 6 1 5

Melbourne and

Peninsula

Inner 10,221 41% 4 1 4

Metropolitan

Melbourne

Note a: Indicative Enhanced Services caseloads published in the NESM RFP.

Note b: Specialist cohorts could overlap with each other, therefore did not necessarily add up to the total indicative
caseload figures.

Note c: All of these regions had been published in the RFP as having potential for a CALD specialist licence.
Source: ANAO analysis of departmental records.
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Appendix 5

Table A.6:  Regions with no specialist licence where specialist was viable, published in
the RFP

Employment Indicative  # specialists on Indigenous (67:YHD) Refugee Ex-
region? total panel without offender

caseload licence

Capital 5,371 6 12% 22% 5% 16%
Region

Darling 5,183 5 25% 16% 12% 17%
Downs®

Townsville 7,588 6 41% 6% 2% 20%
(incl. Mt Isa)°

Adelaide 13,528 5 6% 12% 2% 10%
South

Perth North 15,035 1 14% 26% 8% 16%

Note a: Specialist cohorts could overlap with each other, therefore did not necessarily add up to the total indicative
caseload figures.

Note b: In the case of one of these regions, the business allocation team noted that the CALD provider’s claims did not
propose a strong service offering for the CALD cohort.

Note c: For Darling Downs and Townsville, the numbers include one respondent which was recommended and offered
licences, but declined the offer.

Source: ANAO analysis of departmental records.
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Appendix 6
Table A.7:

Staffing for the NESM evaluation process
Split between APS and Non-APS staff for a range of key roles for the NESM

evaluation process

Role description

Planned staffing

structure
Assessors 1 14 15
(conformance)
Assessors Assessed tender responses Staff located in Canberra.
(selection against conformance criteria 1 18 19
criterion one) and selection criteria and
Assessors gv;/ﬁ':zigd descriptors in Primarily contracted staff,
(selection ' supplemented where o5 148 173
criteria two and necessary by departmental
three) state office staff (APS4-6).
Responsible for overseeing EL2 and experienced
guality and consistency of EL1/APS6 (or equivalent)
Moderators assessments by ensuring staff, with preference given 50 9 59
alignment between the to departmental state office
rationale and awarded staff, increased as required
evaluation descriptors. by contractors.
Departmental or external staff
. ) S Departmental staff,
Subject matter with expertise in procurement
contractors, other agency 25 1 26
experts and non-procurement areas. staff as needed
Involved in BAU tasks. '
Responsible for reviewing the
original assessment where
Adjudicators? there is a request or Departmental staff 2 3 5
disagreement on the
evaluation descriptor being
awarded.
Departmental staff located in
Business state o_fflces, responsible for Department state/territory
. , | allocating market share to . 14 0 14
allocation staff office staff
tenderers based on scores
and rankings.
Departmental SES officers
Tender Review Irz(;afr?sliglg?grbggiﬁ avalue Departmental SES
Committee for Fr)none assessmgnt and committee, chaired by the 4 0 4
(TRC) loney : Project Sponsor (FAS).
providing recommendations to
the Delegate.
Totald 107 170 277

Note a: Staff were able to be both adjudicators and moderators in the same process. They were not, however, able to
be involved in the assessment of the responses being moderated or adjudicated.

Note b: The business allocation process was undertaken in state/territory departmental offices after all relevant
proposals had been assessed against the selection criteria. Proposals were reviewed at the employment region
level at this step.

Note c: Includes largely contracted staff and a small number of staff identified as ‘other’.

Note d: Totals in this row do not equate to the 277 staff due to overlap in roles. On average, individuals performed two
roles each.

Source: ANAO analysis of departmental records.
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Appendix 7

Rationale provided by respondents that declined the department’s offer

Table A.8:

Respondent

Respondent
Aa

Respondents that declined the department’s offer

# of sub-
panels
rec’d for
appointme
nt

Licence offered

Yes
e Generalist

e Specialist
(Indigenous)

Date of
rejection

25/03/2022

Reason for rejection

Respondent sought a variation
to their DoSo, requesting that
the department remove the offer
of the two licences but retain
them on the national and
regional sub-panels due to high
entry costs to this region, and
exit costs associated with
regions where they were
unsuccessful for a licence but
were on the panels. The Project
Sponsor rejected the request,
leading to their exit.

Respondent
B

No

30/03/2022

Misunderstood the tender
process as pertaining to
Disability Employment Services
(DES).

Respondent
Cb

No

31/03/2022

Cited concerns that providers
are not able to refuse any
subsequent work orders on the
basis of financial viability.

Respondent
D

No

18/03/2022

Needed to retain business share
in at least one region to remain
viable. As this respondent was
appointed to five panels with no
licence, they rejected the offer.

Respondent
EC

Yes

e Specialist (Ex-
offender)

26/05/2022

Cited obstacles relating to the
short timeframe to be service-
ready by 4 July 2022.

Note a: This respondent had been appointed to 12 regional sub-panels, out of which they were offered two licences in
one region. The outcome of this procurement process meant that this respondent would have to exit from three
of these regions where they had been providing services under jobactive.

Note b: This respondent declined the offer but requested a meeting to discuss alternative options, including a right in
the DoSO to assess the terms of a work order. This request was not granted by the department. The
respondent also noted that the documentation under the deed, including chapter 1 and chapter 5, was not

included.

Note c: This respondent had initially accepted the department’s offer in March 2022.
Source: ANAO analysis of departmental records.
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