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Australian National

Audit Office

Canberra ACT
30 August 2006

Dear Mr President
Dear Mr Speaker

The Australian National Audit Office has undertaken a performance audit in the
Attorney—General’s Department in accordance with the authority contained in
the Auditor-General Act 1997. Pursuant to Senate Standing Order 166 relating
to the presentation of documents when the Senate is not sitting, | present the
report of this audit and the accompanying brochure. The report is titled
Administration of the Native Title Respondents Funding Scheme.

Following its presentation and receipt, the report will be placed on the
Australian National Audit Office’s Homepage—http://www.anao.gov.au.

Yours sincerely

= =

lan McPhee
Auditor-General

The Honourable the President of the Senate

The Honourable the Speaker of the House of Representatives
Parliament House

Canberra ACT
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Abbreviations

AGD

ANAO

Tax Office

BAS

CElIs

DAWGS

Finance

FaCSIA

FMA Act

FMIS

GST

ILUA

JCPAA

LAB

NNTT

NTCF

NTCC

NTPP

NTRBs

Attorney—General’s Department
Australian National Audit Office
Australian Tax Office

Business activity statement

Chief Executive Instructions

Data and Workflow Grants System
Department of Finance and Administration

Department of Families, Community Services
Indigenous Affairs

Financial Management and Accountability Act
Financial Management and Information System
Goods and services tax

Indigenous Land Use Agreement

Joint Committee of Public Accounts and Audit
Legal Assistance Branch

National Native Title Tribunal

Native Title Consultative Forum

Native Title Coordination Committee

Native Title Practitioners Panel

Native Title Representative Bodies
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Glossary

Administered
item

Commitment

DAWGS

Decommitment

Federal Court of
Australia

Federal Court
Scale of Costs

An administered item is an item controlled by the
Australian Government and managed or overseen by
entities on behalf of the Australian Government.
Administered items are generally subject to set conditions
and eligibility rules established by legislation or by
Australian Government policy.

The Attorney—General’s Department defines commitment
as it relates to the Respondents Scheme as: ‘a decision by
the Attorney-General or his/her delegate which fixes the
upper limit on the amount that will be paid by the
Australian Government for work undertaken pursuant to a
grant of financial assistance, subject to compliance with the
Attorney—General’s Guidelines and the terms and
conditions of the grant.”

The Data and Workflow Grants System (DAWGS)
processes applications for financial assistance and
payments.

Decommitment involves recalling outstanding grant funds
to the Attorney—General’s Department once the time period
for a grant has lapsed or a grant becomes inactive.

Under the Native Title Act 1993, the Federal Court is
responsible for the management and determination of all
applications relating to native title in Australia.

The Federal Court Scale of Costs sets out a schedule for
solicitors” fees and related clerical support items such as
typing and photocopying.
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FMA Regulation
10

Grant

Guidelines

Indigenous Land
Use Agreements
(ILUAs)

National Native
Title Tribunal

Native Title
Consultative
Forum

Glossary

Regulation 10 of the Financial Management and
Accountability Regulations 1997 requires prior approval by
the Finance Minister or his delegate for a spending
proposal which extends beyond a financial year.

A grant is a sum of money given to organisations or
individuals for a specified purpose directed at achieving
goals and objectives consistent with Government policy.
The term is generally used to include any funding
arrangement where the recipient is selected on merit
against a set of criteria. In a strict sense, a grant is a “gift’
from the Crown which may, or may not, be subject to
unilaterally imposed conditions.

The Provision of Financial Assistance by the Attorney—General
in Native Title Cases Guidelines (the Guidelines) provide the
framework for determining whether applications for legal
assistance should be authorised under s.183 of the Native
Title Act 1993.

The Native Title Act 1993 provides a mechanism for formal
agreements to be reached between native title holders,
native title claimants and others such as pastoralists or
graziers. These agreements are known as Indigenous Land
Use Agreements (ILUAs).

The National Native Title Tribunal is established under the
Native Title Act 1993 to mediate native title claims under the
direction of the Federal Court and to assist parties engaged
in the process of native title agreement making.

The Native Title Consultative Forum brings together
Governments and other participants in the Native Title
System to hear and understand the needs, interests and
responsibilities of the other parties.
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Native Title
Coordination
Committee

Native Title
Officers

Native Title
Practitioners
Panel

Native Title
System

Peak
organisation

Reconciliation of
financial records

Respondents
Scheme

The Native Title Coordination Committee monitors,
reviews and advises the Government on the Native Title
System.

The  Attorney—General’'s  Department funds  the
employment of Native Title Officers within peak
organisations to build capacity within the Native Title
System.

The Native Title Practitioners Panel was established by the
Attorney-General as an identified group which
understands the unique nature of native title casework and
which will undertake the work in accordance with the
Attorney—General’s Guidelines.

The Native Title System includes the structures and
processes established by the Native Title Act 1993 and the
programmes funded by the Australian Government for the
administration and management of native title.

Under the Guidelines, a peak organisation is a constituent
industry body which represents the interest of its members
in native title matters.

Reconciliation involves the comparison of all paper
documents evidencing transactions against the electronic
data held on the Department’s financial management
system, its payments database and DAWGS. It also
involves a comparison with records kept by legal firms or
peak organisations where a trust account holds grant
funds.

Under the Respondents Scheme financial assistance is
made available to respondents to native title matters in
accordance with the Attorney—General’s Guidelines.
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SAPPHIRE
(SAP)

Trust advances

Glossary

SAPPHIRE (SAP) is a business application combining
Systems, Applications and Products in data processing.
SAP financial management software is commonly used by
Australian Government agencies to increase accounting
accuracy and support business processes.

A trust advance refers to grant funds advanced by the
Attorney—General’s Department to either legal firms or
peak organisations.
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Summary and
Recommendations
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Summary

Background

1. The Native Title Act 1993 (the Act) provides for the recognition and
protection, within Australian common law, of the native title rights and
interests of Indigenous Australians. The Act created the legal settings for the
Native Title System!, which involves a range of Government and
non-government parties? in native title litigation and/or mediation to reach
agreement on a consent determination and other types of agreement making.

2. Section 183 of the Act establishes the Native Title Respondents Funding
Scheme (the Respondents Scheme) and provides for the Attorney—General to
formulate Guidelines® which set out criteria for grants of financial assistance to
respondents in native title matters. Respondents to native title matters include
pastoralists, miners, fishers and local government councils.

3. Appendix 1 provides information on the participants in the Native Title
System. Respondent activity is driven to a large degree by the actions of native
title claimants and State and Territory Governments who act as primary
respondents in native title cases.

Objects of the Native Title Act

4. The main purposes of the Native Title Act are to:
° recognise and protect native title;
o validate existing Commonwealth land titles where they may be

invalid due to the existence of native title, and to allow States and
Territories to validate their own titles;

o establish procedures for determining claims to native title; and

The Native Title System includes the structures and processes established by the Native Title Act 1993
and the programmes funded by the Australian Government for the administration and management of
native title.

Australian Government parties include the Attorney—General’s Department, the National Native Title
Tribunal, the Division of the Federal Court of Australia responsible for native title matters and the
Department of Families, Community Services and Indigenous Affairs (FaCSIA) which administers the
Native Title Representative Bodies (NTRBs) and Prescribed Bodies Corporate. State and Territory and
local government bodies also play a significant role in the resolution of native title issues.
Non—government parties include Indigenous Australians, who are generally represented in the process
by the NTRBs and respondent parties, for example pastoralists, miners and fishing interests who may be
eligible for Australian Government financial assistance to participate in the process.

The Provision of Financial Assistance by the Attorney—General in Native Title Cases Guidelines.
ANAO Audit Report No.1 2006-07
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o establish procedures for dealing with native title land.*

5. The Act was substantially amended in 1998. When presenting the
Native Title Amendment Bill 1997 for the second time, the Attorney—General
stated:

Currently, the Act provides for an essential ‘claims driven’ regime for dealing
with native title issues. In the Government’s view, insufficient support is given
to resolving native title issues by agreement—often the speediest, lowest cost
and least divisive mechanism. The Bill therefore sets out a comprehensive
framework for reaching consensual arrangements between the parties.5

6. The Financial Impact Statement relating to the 1998 amendments noted:

Removing the ‘hardship’ test for the provision of financial assistance to native
title respondents under section 183 of the Act is likely to result in more grants
to respondents. In particular, additional funding will be made available to put
pastoral respondents on an equal footing with claimants in relation to financial
assistance. There will be more demand for financial assistance as a result of the
wider measures that the new Act proposes—such as Indigenous Land Use
Agreements and statutory access agreements.

7. Among the benefits of the Bill cited by the Attorney-General was:
‘much improved certainty for agricultural and pastoral lessees. Lessees will
have security that their rights continue to prevail over those of native title
holders. Legal aid will be more readily available to pastoralists and other
persons responding to native title claims.”

8. Between 1998 and 2005, the Government expressed its preference for
resolving native title matters by negotiation rather than litigation, on a number
of occasions.” In September 2005, the Australian Government restated its
objective for the Native Title System as a whole: "to promote the resolution of
native title issues through agreement making wherever possible, in preference
to litigation.”® To support this system-wide objective, the Attorney—General

4 <http://parlinfoweb.aph.gov.au/piweb/view_document.aspx?ID=3335&TABLE=BILLSDGS&TARGET>

Attorney—General, 4 September 1997, Second reading of the Native Title Amendment Bill 1997,
Hansard.

®  lbid.
Attorney—General, 22 May 2001, News Release—More Money for Native Title.

Attorney—General, September 2002, Native Title: The Next 10 Years—Moving forward by Agreement,
and

Attorney—General, June 2004, The Government’s Approach to Native Title.

Attorney—General, September 2005, Practical Reforms to deliver better outcomes in Native Title.
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Summary

announced a package of reforms to deliver better outcomes in native title,
including: ‘the Government will consider how the guidelines for Australian
Government funding to respondents in native title claims can be focussed
more strongly on agreement making over litigation’.

9. At October 2005, the Federal Court had made 45 consent
determinations and the National Native Title Tribunal had 215 Indigenous
Land Use Agreements (ILUAs) registered on its database, binding all native
title holders in the area covered by the agreement’ In addition, it was
estimated that, at October 2005, over 6 000 unregistered agreements had been
negotiated.

Administration of the Native Title System

10. Administration of the Native Title System is shared across a number of
government agencies including the Attorney—General’s Department (AGD),
with separate components of the System identified and funded within each
agency’s Outcomes and Outputs framework. The Respondents Scheme is an
administered item within AGD’s Outcome 1—'An equitable and accessible
system of federal civil justice’.

11. AGD'’s internal budget for the management of the Respondents Scheme
was set at $8 million for 2005-06.

Grants to respondents

12. Section 183 of the Act establishes the legislative basis for the
Respondents Scheme. Subsection 183 (3) of the Act provides that the
Attorney—General may grant assistance if satisfied that:

° the applicant is not eligible to receive assistance from any other source;

J the provision of assistance is in accordance with the Guidelines
established under subsection (4); and

. it is reasonable that the application be granted.

13. Subsection 183 (4) of the Act provides that the Attorney—General may
determine Guidelines that are to be applied in authorising assistance under
section 183. The current Guidelines— Provision of Financial Assistance by the
Attorney—General in Native Title Cases Guidelines (the Guidelines)—came into

°  The agreements provision offers a flexible alternative to other processes under the Native Title Act. It

allows parties to agree on procedures that are tailored to meet their particular needs, in place of the
Native Title Act procedures.
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effect on 30 November 1998 following amendments to the Act. Financial
assistance is made available to respondent parties in accordance with these
Guidelines.

14. Financial assistance is available for individuals, partnerships, small
businesses, local government bodies, incorporated and unincorporated groups
(including amateur associations) and peak industry organisations to:

. become a party to an inquiry, mediation or native title proceeding;

o negotiate an Indigenous Land Use Agreement (ILUA); and

o negotiate an agreement about rights conferred under subsection 44B
(1) or resolving a dispute about rights conferred under subsection 44B
(1)'10

15. Financial assistance may cover some or all of the following:

professional legal and other costs; counsel’s fees; court fees; the use of expert
advice such as anthropological or historical consultants; and other reasonable
accommodation and travelling expenses."

16. In September 2005, the Attorney-General proposed a broad ranging
package of reform measures for the Native Title System, including amending
the Guidelines for the Respondents Scheme to encourage agreement making
rather than litigation. When announcing the reforms the Attorney-General
stated:

a wide range of non-claimant parties (e.g. pastoralist, miners, local
government and peak industry bodies) participate extensively in native title
claims. However, given that the fundamentals of native title are settled, it is
not necessary for non-claimant parties to litigate all stages of a legal matter
where the law is not in dispute or their interests are already protected under
the Native Title Act.2

Audit objective and scope

17. The objective of the audit was to assess the effectiveness of AGD’s
administration of grants provided under the Respondents Scheme.

% These rights refer to the right of access for traditional activities.

" AGD, 1998, Provision of Financial Assistance by the Attorney—General in Native Title Cases, para 5.6.

2 Attorney—General, September 2005, Practical Reforms to deliver better outcomes in Native Title.
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Summary

18. The audit considered the context within which the Respondents
Scheme operates and focused on assessing the administration of the scheme
including its financial management within AGD.

Overall Conclusion

19. The Australian Government’s objective for the Native Title System as a
whole is "to promote the resolution of native title issues through agreement
making wherever possible, in preference to litigation.” The Native Title
Respondents Funding Scheme is one element of the Native Title System. The
grants provided through the respondents scheme support the participation of
non—claimant parties in native title proceedings—litigation, mediation and
agreement making. At 24 August 2005, 1 570 individual grants had been made
with a total commitment of $77 million since the commencement of the
Scheme.

20. The ANAO concluded that, overall, AGD effectively manages the
administration of grants under the Native Title Respondents Funding Scheme.
However, the ANAO identified key areas of AGD’s administration of the
Scheme that could be strengthened. In particular, clearer specification of
performance measures; closer monitoring of grant commitment (individually
and in total); and enhancements to AGD’s Data and Workflow Grants System
(DAWGS).

21. The development of accurate and relevant performance indicators for
the Respondents Scheme would help stakeholders to gauge the success or
otherwise of the Scheme’s contribution to the Government’s broader native
title outcome and would allow AGD managers to better assess the ongoing
performance of the Scheme. Improved performance information at the
individual grant level would help AGD’s grant monitoring and acquittal
arrangements and provide assurance that grant funds are being expended in
line with specific grant objectives.

22, As Respondents Scheme grants are largely open ended and do not
specify financial assistance in stages, it is difficult for AGD to accurately
predict actual annual expenditure associated with respondents participation in
native title claims proceedings. In any one year, AGD may commit to spending
proposals that span several years. This means that future year budgets are
liable for these expenses of some $12.9 million."

® At 12 October 2005.
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23. While AGD has undertaken a range of risks treatments, as part of its
Respondents Scheme planning process, it would be useful for AGD to also
formally document its risk management arrangements. Such an approach
would provide greater assurance that the specific risks, including financial
risks, faced in administering the Respondents Scheme have been identified and
managed.

24. The ANAO acknowledges that delays in one part of the Native Title
System can affect the efficient functioning of the Respondents Scheme and that
these external influences present challenges for the administration of the
programme. The resolution of claims in the National Native Title Tribunal'
and the Federal Court'® can be protracted making it difficult to predict when
and how much of a recipient’s grant will be expended in any one financial
year. This environment requires AGD to more closely monitor its grant
commitment, individually and in total. This financial monitoring is especially
important because of issues within the Native Title System that may affect the
timely resolution of native title matters and the participation of respondent
parties.

25. The Attorney-General’s Guidelines, which provide the framework for
authorising financial assistance for respondent parties, are being revised as
part of the Native Title System reform process. The ANAO notes that the draft
of the revised Guidelines includes the provision of financial assistance in
stages to funded respondents. This will help AGD to better manage its
financial assistance commitment in the outer years. It will also provide a more
transparent view of how individual grant expenditure links to achievements
specified in grant stages and the overall goals of the programme.

26. AGD requires a more robust financial monitoring and reporting system
to better manage the financial risks associated with the Respondents Scheme.
The ANAO found that AGD’s ability to accurately identify and report
Respondents Scheme expenditure to Parliament and other stakeholders was
compromised by the reporting functionality of DAWGS. The current system
has limited reporting capabilities, which impedes AGD’s ability to accurately
identify its unfunded forward commitment and to accurately identify and
report total Respondents Scheme expenditure to Parliament and other

The National Native Title Tribunal mediates native title claims under the direction of the Federal Court
and assists the parties engaged in the process of native title agreement making.

Under the Native Title Act 1993, the Federal Court of Australia is responsible for the management and
determination of all applications relating to native title in Australia.
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Summary

stakeholders. AGD is aware of the situation and is taking steps to rectify it
through a range of measures including improving the quality of DAWGS data.
AGD has also secured additional funding in the 2006-07 Budget to refine and
enhance DAWGS, including its reporting functionality.

27. The ANAO notes AGD’s positive response to the audit findings by
establishing a project team to coordinate the implementation of the report
recommendations.
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Key Findings

Respondents Scheme planning (Chapter Two)

28. Planning is an activity that allows programme objectives to be
elaborated, performance measures and targets to be agreed upon to track
progress in delivering results, and risks to be identified and treated.

29. Section 183 of the Act establishes the legislative basis for the Native
Title Respondents Funding Scheme. A significant amendment to the Act in
1998 enhanced respondent parties’ participation in the voluntary agreement
making process by making available financial assistance to non-claimant
parties under the Respondents Scheme at s.183 (2) of the Act. This provision
supported the Government’s desire to provide parties with ‘a legally certain,
procedurally straight forward and comprehensive agreements framework’.1®

30. Between 1998 and 2005, the Government expressed its preference for
resolving native title matters by negotiation rather than litigation.”” In
September 2005, the Australian Government restated its objective for the
Native Title System as a whole: "to promote the resolution of native title issues
through agreement making wherever possible, in preference to litigation.”®

31. A finding of this audit was that DAWGS does not distinguish between
grants which are funded for mediation and those for litigation. AGD advised
that individual case officers are aware of the few matters funded for litigation
and DAWGS functionality will be upgraded, as part of the 2006-07 Budget
enhancements, to enable it to distinguish between mediation and litigation for
reporting purposes. It should be noted that the status of a matter can move
from mediation to a litigation phrase and then return to mediation and
continue to change status over a number of years. AGD has advised the ANAO
that it will contribute to enhanced data collection by the Native Title
Coordination Committee to inform the Committee’s advice to Government on
the operation of the Native Title System, including the identification of trends.

' Attorney—General, 9 March 1998, Second Reading Speech—Native Title Amendment Bill 1997.
Attorney—General, 22 May 2001, News Release—More Money for Native Title.

Attorney—General, September 2002, Native Title: The Next 10 Years—Moving forward by Agreement,
and

Attorney—General, June 2004, The Government’s Approach to Native Title.

Attorney—General, September 2005, Practical Reforms to deliver better outcomes in Native Title.
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Key Findings

32. AGD'’s ability to report on the performance of the Respondents Scheme
would be improved by the use of more appropriate and relevant performance
measures. The ANAO reviewed AGD’s existing and proposed measures and
found that they did not allow for an assessment of the extent to which the
Respondents Scheme is meeting the Government’s objective to promote
agreement making rather than litigation. Subsequently, AGD has proposed a
new performance indicator to apply solely to the Respondents Scheme
enabling the quantification of grants for mediation/agreement making
purposes as a proportion of total grants.

33. By adopting a disciplined and structured approach to risk
management, agencies are able to identify, assess and mitigate risks, including
fraud and financial risks. While AGD had undertaken a range of risks
treatments, as part of its Respondents Scheme planning process, AGD had not
formally documented its risk management arrangements for the Scheme.

34. There are factors within the Native Title System which affect AGD’s
ability to accurately predict when its grant recipients will expend the funds
committed under the Respondents Scheme. This increases the importance of
AGD'’s identification of the specific risks associated with the Respondents
Scheme and to develop robust financial controls to manage these risks.

35. In any one year, AGD may commit to spending proposals that span
several years. This means that future year budgets are liable for these expenses
of some $12.9 million. The ANAO found that while AGD’s Data and
Workflow Grants System produces standardised internal reports, it is not able
to automatically report on the Scheme’s financial status, including the total
amount of grant funds committed in future years. AGD relies on a manual
process to produce reports on the Scheme’s financial status. This approach
introduces additional risks, particularly the consistency of the manual
reporting process. AGD has secured additional funding in the 2006-07 Budget
to refine and enhance DAWGS including its reporting functionality.

36. While the legislative Guidelines provide the overall framework for
AGD decision—-making concerning grants of assistance for respondents to
native title claims, clearer articulation of the programme’s financial and
performance management arrangements would help AGD to better monitor
and evaluate the programme.

' At 12 October 2005.
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Financial management of the Respondents Scheme
(Chapter Three)

37. The ANAO found that AGD had appropriate delegations in place to
approve the expenditure of individual grant funds. However, Respondents
Scheme funding agreements with grant recipients lead to payments in both
current and future years. FMA Act Regulation 10 authorisation by the Finance
Minister or his delegate is required prior to approval of a spending proposal,
where the period of the spending proposal extends beyond a financial year.?
The ANAO found that AGD was not meeting Regulation 10 requirements.
However, during the audit, AGD initiated discussions with the Department of
Finance and Administration (Finance) to ensure compliance with this
Regulation going forward.

38. The Respondents Scheme has had a number of funding strategies and
payment systems since its commencement. These included:

o advancing funds to solicitors’ trust accounts;
o advancing funds to peak organisations’ accounts; and
o direct payments to grant recipients on the presentation of an invoice.

39. The ANAO analysed data held in AGD’s DAWGS to identify the total
amount of grant funds directed to these funding strategies. This information is
presented in Figure 1.

% FMA Regulation 10 ‘Approval of future spending proposals’ provides that: If any of the expenditure under

a spending proposal is expenditure for which an appropriation of money is not authorised by the
provisions of an existing law or a proposed law that is before the Parliament, an approver must not
approve the proposal unless the Finance Minister has given written authorisation for the approval.
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Figure 1

Respondents Scheme funding strategies since its commencement in
1993

Millions
N
[¢)]

35
30 -

25 A

Amount $

20

15 +

10 ~

Direct Payments Trust Advances Trust Balance

Source: ANAO analysis of DAWGS data.

Note: Trust advances refer to grant funds held by legal firms and peak organisations. Trust balances are
trust advances minus the drawdowns approved by AGD.

40. AGD has increasingly adopted the practice of making grants to peak
organisations to pay the salary of Native Title Officers. This process simplifies
the management and payment of grants for peak organisations and provides
administrative efficiencies for both AGD and the peak organisation concerned.
To aid transparency and accountability, AGD should require peak
organisations to provide regular financial reporting on their management of
Respondents Scheme grant funds.

41. The ANAO found divergent practices amongst peak organisations in
the way they used interest earned on grant funds advanced to them. The
ANAO is aware that AGD obtained legal advice regarding the interest earned
on funds advanced to funded respondents which stated that they are
accountable to the Commonwealth for any interest earned and should not use
this interest for their own purposes. There would be benefit in more closely
aligning Respondents Scheme funding agreements with legal advice received
by AGD.
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Respondents Scheme decision—-making (Chapter Four)

42,

In assessing support for decision-making, the ANAO found:

the ‘reasons for a decision’ note to be a transparent and effective
method of capturing the reasoning behind the decision-making
process;

grant recipients—including legal firms and peak organisations—noted
the time-consuming nature of AGD’s invoicing requirements. AGD
requires items of work to be based on time units of no greater than six
minutes and aligned to the rates specified under the relevant scale item
in the Federal Court Scale of Costs.?! In a number of instances, peak
organisations commented that they do not have the record keeping
systems to help in preparing invoices with the level of detail required
by AGD. AGD advised that it simplified peak organisations’
management of grant funds through the practice of making grants to
them to pay the salary of Native Title Officers;

AGD’s Native Title — Grant Administration: Policies and Procedures
Manual is an assemblage of emails between legal officers and delegates
discussing various issues related to grant administration, including the
treatment of the goods and services tax (GST), specific Federal Court
Scale items, travel and accommodation rates;

AGD’s audit committee recommended that: ‘formal sign offs on
decision notes by a secondary staff member would provide an
additional safeguard against inappropriate decisions and therefore
inappropriate payments being made.””? The ANAO analysed DAWGS
data concerning the separation of duties in the approval process and
found that of the 174 payments recorded post-DAWGS
implementation, 62 records were found where the legal officer and the
delegate approving the payment were recorded as the same person. In

21

22

The Federal Court Scale of Costs sets out a schedule for solicitors’ fees and related clerical support
items such as typing and photocopying. The Attorney—General’s Guidelines—Provision of Assistance by
the Attorney—General in Native Title Cases requires the use of the Federal Court Scale to cost solicitors’
fees and these related matters.

AGD, April 2005, Follow up Review of Financial Assistance Grant Administration—Legal Assistance
Branch, p. 16.
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addition, a further 27 records were found to have a blank field for
administrative officer, legal officer or delegate %3;

. the native title claim “proceeding type’? is one of the fields in the
native title claims table in DAWGS. The ANAO analysed records held
in the table and found that of 359 records, the ‘proceeding type” for
173 records in the native title table was blank. Of the balance, 176 were
recorded as proceeding with litigation/mediation and eight were
proceeding with an ILUA; and

. AGD has developed a draft document— Identification of Key Performance
Indicators, 26 June 2000, which identified goals and key performance
indicators for grant processing. The ANAO was advised that the
document has not been implemented yet.

43. The ANAO found that the processing time of Respondents Scheme’s
applications, extensions, invoices and internal reviews of decisions had
improved with invoices now being processed within the standard 30 day
turnaround. However, while performance indicators were in place for the
processing of invoices, no indicators had been established for the other
assessment processes noted above. As well, the ANAO found that AGD does
not have any measures in place to monitor consistency within its decision—
making processes.

The management, monitoring and acquittal of the
Respondents Scheme funding agreements (Chapter Five)

44. The ANAO found Respondents Scheme funding agreements did not:

o specify precisely the deliverables required through the funding
arrangements; and

o include a timely review clause to alert AGD to situations where little or
no progress was being made to achieve individual grant objectives.

45. AGD’s funding agreements contain terms and conditions additional to
those set out in the Attorney—General’s Guidelines. The ANAO reviewed the
additional terms and conditions and found they were not based on an
assessment of the programme’s risks.

% AGD has advised that these results were input errors and a function to eliminate such input errors will be

considered as part of the DAWGS enhancement programme.

o Proceeding type refers to whether the matter is being handled by the National Native Title Tribunal or by

the Federal Court.
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46. While AGD had introduced monitoring arrangements in its funding
agreements for new initiatives such as the Native Title Officer positions, there
was variability in these arrangements between organisations where Native
Title Officers were funded. The ANAO found a lack of consistent and timely
monitoring arrangements in the other types of grant arrangements for the
Respondents Scheme —for example grants made to respondents to participate
in native title proceedings in the Federal Court.

47. DAWGS helps AGD staff monitor individual grants by calculating the
remaining funds that should be held in trust every time authorisation is given
for trust drawdowns. However, the ANAO found that AGD did not have
systematic procedures to monitor individual grant progress to determine
whether or not grant funds were still required. Subsequent to ANAO
fieldwork, AGD advised that individual delegates have initiated the retrieval
of reports from DAWGS on matters which have been inactive for 18 or more
months for review and possible decommitment.

48. While AGD sets out budgets for anticipated work in its funding
agreements, the ANAO found there were no monitoring arrangements in place
to enable an assessment of whether or not activities undertaken were achieving
the required results. AGD’s own internal review (see paragraph 6.8) supports
this finding. The review found that the frequency and content of reports to the
department varied significantly between grants and that a picture of
significant events, dates and issues in a claim was not revealed until all grants
related to the claim were examined.

49. There were delays with AGD’s reconciliation process that impeded the
approval of grants and the accurate reporting of the Respondents Scheme’s
financial status. AGD has secured additional funding in the 2006-07 Budget
process to refine and enhance DAWGS including its reporting functionality.
The ANAO considers that DAWGS enhancement is essential to enable AGD to
accurately and reliably report on commitment as a precursor to developing a
strategy with the Department of Finance and Administration to manage its
unfunded forward commitment.

50. AGD’s decommitment project, which aims to identify inactive grants
and recall outstanding grant monies, is dependent on timely reconciliation of
AGD grants. While DAWGS has the facility to record decommitted amounts,
AGD has experienced difficulties with this part of the workflow and has
recently begun to manually record the amount of money decommitted. AGD
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advised that the process of decommitment and the facility to report on
decommitments will form part of the proposed enhancement of DAWGS.

51. The ANAO found that there is no process to reconcile records between
DAWGS and AGD'’s financial management system (SAP).

52. AGD has acquittal procedures in place to ensure proper accountability
for the funds made available to grant recipients. Current acquittal procedures
are such that there can be no loss of Commonwealth funds as grant funds are
no longer paid into trust accounts. However, the ANAO found that the
specification of “deliverables’ in funding agreements with grant recipients was
clear in some agreements but very broad in others. In addition to checking that
funds have been expended appropriately, AGD should assure itself that funds
have been expended to achieve Respondents Scheme objectives.

53. The funding agreement template did not provide sufficient instructions
to the grant recipient as to what AGD would regard as suitable assurance that
grant recipients had, in fact, acquitted the grant in line with the grant’s
objective.

Respondents Scheme review and evaluation
(Chapter Six)

54, The Native Title Coordination Committee monitors, reviews and
advises the Government on the Native Title System as a whole. The ANAO
considers that the committee’s reviews provide useful comment on the
operation of the Respondents Scheme as part of the overall Native Title
System. It is appropriate that an ongoing external process of review of the
System assesses the effectiveness of its component elements, including the
Respondents Scheme.

55. The ANAO considers that AGD’s ability to evaluate the effectiveness of
the Respondents Scheme at the individual grant level and at the programme
level would be enhanced by the specification of performance information at
both levels.

AGD summary response

56. The Attorney-General’s Department welcomes the Report on the
Administration of the Native Title Respondents Funding Scheme. AGD has in
place a range of procedures to ensure quality decision-making to achieve
Scheme objectives and accountability for Scheme funds. AGD will continue to
review processes to ensure ongoing effective and efficient delivery of Scheme
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outcomes. The Australian Government announced a package of
complementary reforms to the Native Title System in 2005, including a review
of the Respondents Scheme Guidelines. The draft Guidelines incorporate
features that will further enhance AGD’s ability to ensure that funded
respondents contribute positively to native title outcomes in accordance with
the Australian Government’s objectives.

57. The full text of AGD’s response is at Appendix 5.
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Recommendations

Recommendation
No.1
Para. 2.79

Recommendation
No.2
Para. 3.54

Recommendation
No.3
Para. 4.45

The ANAO recommends that AGD:

. develops programme performance indicators
that can measure and track, over time, the
Respondents Scheme’s contribution to the
Government’s objectives for the Native Title
System; and

° carries out a structured risk assessment to
assure itself that all of the risks specific to the
Respondents Scheme are identified and
treated.

AGD response: Agree.

To promote the efficient, effective and ethical use of
Australian Government resources, the ANAO
recommends that AGD ensures that the design of
Respondents Scheme funding strategies includes the
appropriate management of interest earned on funds
advanced to grant recipients.

AGD response: Agree.

To ensure AGD staff have access to high quality data,
the ANAO recommends that AGD evaluates, on a
periodic basis, the data held in its Data and Workflow
Grants System (DAWGS) tables to:

. determine which data are essential for
business purposes; and

J ensure that the quality of these data is
sufficient to support business purposes, for
example performance and financial reporting.

AGD response: Agree.
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Recommendation
No.4
Para. 4.89

Recommendation
No.5
Para. 5.98

ANAO Audit Report No.1 2006-07

To ensure that AGD decision-making is consistent
and of a high quality, the ANAO recommends that
AGD introduce:

o a periodic quality review of
application/invoice processing arrangements;

o a review of the sufficiency of the tools
available to support quality decision-making,
including the grant administration policies
and procedures manual, DAWGS processing
and formal training for new legal officers; and

. performance indicators to monitor the grant
application and review process.

AGD response: Agree.

The ANAO recommends that AGD:

. finalise its reconciliation project to facilitate
more accurate reporting of Respondents
Scheme commitment totals and expenditure;

o enhance = DAWGS  financial  reporting
capabilities; and

J reconcile DAWGS to its financial management
system (SAP) on a periodic basis and promptly
report any  discrepancies to  senior
management for follow up.

AGD response: Agree.
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Recommendation
No.6
Para. 5.121

Recommendations

To complement AGD’s existing financial monitoring
and acquittal of Respondents Scheme grants, the
ANAO recommends that AGD incorporates
additional information on what is to be delivered into
Respondents Scheme funding agreements. This will
allow AGD to better assess whether grant funds have
been expended to achieve grant objectives.

AGD response: Agree.
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Audit Findings
and Conclusions
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1. The Native Title Respondents
Funding Scheme

This chapter provides background on the Native Title System within Australia. A
component of the System is the Native Title Respondents Funding Scheme—the audit
topic (also referred to as the Respondents Scheme). The Respondents Scheme is
legislated under the Native Title Act 1993 and is administered as a grants programme
by the federal Attorney—General’s Department (AGD). The broad administrative
settings of the programme are introduced in this chapter and the audit objective and
scope, conduct of the audit and the report structure are also presented.

The Native Title System

1.1 The Native Title Act 1993 (the Act) was enacted in response to the High
Court’s landmark decision in Mabo v Queensland [No 2] (1992). This decision
provided for the recognition and protection, within Australian common law, of
the native title rights and interests of Indigenous Australians—under a
communal native title sourced in their pre-sovereign laws and customs.?

1.2 Native title is defined in the Act, at subsection 223(1) as:

The communal, group or individual rights and interests of Aboriginal peoples
or Torres Strait Islanders in relation to land or waters, where:

(a) the rights and interests possessed under the traditional laws are
acknowledged, and the traditional customs observed, by the Aboriginal
peoples or Torres Strait Islanders; and

(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and
customs, have a connection with the land or waters; and

(c) the rights and interests are recognised by the common law of Australia.

1.3 Division 2B of the Act—’confirmation of past extinguishment of native
title by certain valid or validated acts’—provides that certain acts by the
Commonwealth that were done on or before 23 December 1996 have
completely or partially extinguished native title. Previous exclusion possession
acts—including the grant or vesting of such things as freehold estates, or leases
that conferred exclusive possession, or the construction or establishment of
public works—have completely extinguished native title. Previous

% Perry, M and Lloyd, S 2003, Australian Native Title Law, Lawbook Co., p. 8.
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non—-exclusive possession acts—involving the grant of non-exclusive
agricultural leases or non—exclusive pastoral leases—have extinguished native
title to the extent of any inconsistency. Division 2B also allows States and
Territories to legislate in respect of certain acts by them to extinguish native
title, as it is done under this Division for the Commonwealth.

1.4 Schedule 1 of the Act includes a list of tenures, which have resulted in
the full extinguishment of native title rights. The Schedule lists a range of
leases which are largely residential, commercial, community purpose and
agricultural and which were considered to confer a right of exclusive
possession on the grantee.?

1.5 In such situations, there cannot be a claim for native title, even though
Indigenous Australians may still have a connection with their traditional land.
In these cases, native title is said to be ‘extinguished”.?”

1.6 These provisions under the Act were confirmed by the Full Federal
Court on appeal in State of Western Australia v Ben Ward & Others [2000] FCA
191 (Cth) which held that the native title claims of the Miriuwung and
Gajerrong families had been extinguished. That is, non-Indigenous interests
granted before 1996 prevailed over native title rights and resulted in the
complete or partial extinguishment of these rights.

1.7 However, in certain circumstances native title may be a co-existing
right. In these situations it may be necessary to support tenure holders’
engagement and negotiation with native title claimants/holders over the use of
land —for example, by negotiating an agreement to establish the framework for
native title holders’ access to pastoral properties.® The Act provides a
mechanism for formal agreements to be reached between native title holders,
native title claimants and others, such as pastoralists and graziers. These
agreements are known as Indigenous Land Use Agreements (ILUAs).

Parties in the Native Title System

1.8 The Native Title System involves a range of Government and non-
government parties participating in native title litigation, mediation and
agreement making. Each element of the System is interconnected, relying on

% ibid, p.148.

# The National Native Title Tribunal, June 2030, Short Guide to Agreement making, p.11.

» Aboriginal and Torres Strait Islander Social Justice Commissioner, 13 October 2005, submission to the

ANAO, p.2.
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The Native Title Respondents Funding Scheme

the efficient functioning of the other elements to ensure the continued viability
of the System. Appendix 1 provides more detail on the Native Title System and

System outcomes.

1.9

Figure 1.1 below presents the connections between the key parties in

the Native Title System. These include:

1.10

Native Title Representative Bodies—which represent native title
claimants in the process and which are administered by the
Department of Families, Community Services and Indigenous Affairs
(FaCSIA);

Prescribed Bodies Corporate—which either hold native title rights and
interests on trust for native title holders or act as their agents in relation
to native title and which are administered by FaCSIA;

the Attorney—General’s Department (AGD)—which has overall
responsibility for the administration of the Act and oversights
Australian Government involvement in litigation, mediation and
agreement making processes (the Native Title Unit). AGD also manages
the Respondents Scheme (the Legal Assistance Branch). These functions
are managed in separate divisions within the department to avoid any
potential conflict;

the Federal Court—which determines whether native title exists or not;
and

the National Native Title Tribunal (NNTT)—which mediates native
title claims under the direction of the Federal Court and assists parties
engaged in the process of native title agreement making.

As part of the reforms to deliver better outcomes in native title,

announced in September 2005, the Attorney—General stated:

o A wide range of non—claimant parties (e.g. pastoralists, miners, local
Government and industry peak bodies) participate extensively in
native title claims. However, given that the fundamentals of native
title are settled, it is not necessary for non—claimant parties to litigate
all stages of a legal matter where the law is not in dispute or their
interests are already protected under the Native Title Act.

o The Government will consider how the guidelines for Australian
Government funding to respondents in native title claims can be
focussed more strongly on agreement making over litigation.

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

39



As with the other elements [in the system], any reforms to the existing
arrangements for assistance to respondents in native title claims will
be directed towards securing improved performance from all elements

of the system, and promoting agreement making wherever possible.?

Figure 1.1

Parties in the Native Title System
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The administration of the Native Title Respondents
Funding Scheme (the Respondents Scheme)

Grants of assistance under s.183

1.11  Financial assistance provision for respondents to native title claims is
set out at s.183 of the Act. The Legal Assistance Branch (LAB) within the
Indigenous Justice and Legal Assistance Division of AGD administers the
scheme under delegations made pursuant to subsection 183 (7) of the Act.

1.12  Financial assistance is made available to respondents in accordance
with the Provision of Financial Assistance by the Attorney—General in Native Title
Cases Guidelines (the Guidelines). Subsection 183 (4) of the Act provides that the
Attorney—General may determine Guidelines that are to be applied in
authorising the provision of assistance under section 183. The current
Guidelines came into effect on 30 November 1998, following amendments to
the Act.

1.13  Under the Guidelines, financial assistance is available for individuals,
partnerships, small businesses, local government bodies, incorporated and
unincorporated groups (including amateur associations) and peak bodies or
organisations to:

o become a party to an inquiry, mediation or native title proceeding;
° negotiate an ILUA; and
o negotiate an agreement about rights conferred under subsection 44B (1)

or resolving a dispute about rights conferred under subsection 44B (1).%°

1.14  Peak body or group representation is encouraged where the rights and
interests of individuals/groups are essentially identical.®> However, where
assistance is approved to a group and individuals choose not to be represented
within the group, even where their interests are identical, these individual
applications may be funded subject to evaluation.®

% These rights refer to the right of access for traditional activities.

¥ Attorney—General, 1998, Provision of Financial Assistance by the Attorney—General in Native Title Cases
Guidelines, para 6.6.
%2 ibid, para 6.11.
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1.15  Assistance may cover legal and other professional costs; counsel’s fees;
expert fees, (e.g. anthropological); reasonable accommodation and travelling
expenses; and other reasonable disbursement.®

116 Legal and expert costs are set by the Attorney—General and
practitioners must be a member of the Native Title Practitioners Panel
established by the Attorney—General.3

1.17 The Guidelines also allows funding of non-claimant applications to
prove that native title does not exist. These applications are funded if it is
considered necessary to have a determination of this kind made.®

1.18 Funding is also available under two non-statutory schemes:

o the Special Circumstances (Native Title) Scheme funds persons involved in
native title that does not come within the scope of s.183 and where it is
considered reasonable to fund the applicant’s participation; and

o the Common Law (Native Title) Scheme can also fund applications for
grants of financial assistance and has regard to s.183 requirements.
Assistance is available under this scheme where landowners claim that
additional titles should be included in Schedule 1 of the Act (discussed
above) and they have legal opinion to support their case.*

119 Terms and conditions of grants of assistance as well as reporting
requirements are set out in these Guidelines. These Guidelines form the key
decision-making reference point for authorised delegates within AGD.

Data and Workflow Grants System (DAWGS)

1.20 AGD developed the Data and Workflow Grants System (DAWGS) to
facilitate and streamline the process of handling claims. DAWGS also
addresses processing problems identified in various AGD internal audit
reports.?’

* ibid, para 5.6.

¥ ibid, para 7.10.
% ibid, para 6.13.
% ibid, para 6.24.

¥ AGD, October 2002, Review of Grants administered by the Family Law and Legal Assistance Division;

AGD, May 2004, Follow up Review of Grant Administration—Family Law and Legal Assistance Division ;
and AGD, April 2005, Follow up Review of Financial Assistance Grant Administration—Legal Assistance
Branch.
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Migration of data to DAWGS

1.21  The previous database did not have the capacity to hold the same level
of detail that is possible to be recorded in DAWGS. As a result, the records
migrated to DAWGS cannot be analysed to the same extent as post DAWGS
records.

1.22  AGD has employed contractors since October 2003 to help to reconcile
pre DAWGS financial records. The reconciliation process is still ongoing and is
discussed in Chapter Five.

Summary data

1.23  The ANAO interrogated DAWGS data using an audit tool that allows
the extraction, sampling and manipulation of data in order to identify errors,
problems, specific issues and trends. A download of DAWGS data, as at
24 August 2005, was analysed by the ANAO.

1.24 Tables of summary data are provided in the body of the report and
more detailed analysis is presented where relevant.

Audit objective and scope

Audit objective

1.25 The objective of the audit was to assess the effectiveness of AGD’s
administration of grants provided under the Respondents Scheme.

Audit scope

1.26 The audit considered the context within which the Respondents
Scheme operates and focussed on assessing the administration of the scheme
including its financial management. The audit topic is presented in Figure 1.2
below. The ANAO’s Administration of Grants—Better Practice Guide, May 2002,
was used to formulate audit criteria.

Audit methodology and approach

1.27 The ANAO conducted audit fieldwork in the Legal Assistance Branch
within the Attorney—General’'s Department, Canberra. This included
interviewing key personnel and conducting file analysis; examining core
scheme documents and decision-making processes; and obtaining a download
of scheme data from the department’s Data and Workflow Grants System
(DAWGS) for further analysis. The ANAO also held structured interviews
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with a selection of AGD's nominated key stakeholders in receipt of grants
under the scheme and members of its Native Title Practitioners Panel.

1.28 The audit was conducted in accordance with ANAO auditing
standards and at a cost of $294 412.
Report structure

1.29  Figure 1.2 represents the audit report structure.
Figure 1.2
Audit Report Structure

The Native Title Respondents Funding Scheme

Chapter 1
The Native Title Respondents Funding Scheme
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Source: ANAO.
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2. Respondents Scheme planning

This chapter examines the Attorney—General’s Department’s (AGDs) approach to
Respondents Scheme planning including whether appropriate accountability
requirements were considered in the planning process and subsequently put in place. It
also assesses AGD’s management of the specific risks associated with the Respondents
Scheme.

Introduction

2.1 Sound planning is a critical feature of good governance as it facilitates
the efficient and effective administration of government policy and
programme objectives. An accountability framework supports business
planning, enabling the identification of Government outcomes as well as
departmental inputs and outputs. It also determines relevant milestones and
targets and establishes mechanisms to enable administrators to assess and
report the extent to which the programme is meeting its objectives.’

2.2 Business planning sets out the necessary steps and processes, identifies
what resources are needed and how they will be used. Typically, business
plans are developed having regard to an assessment of the risks associated
with the programme.

The legislative basis for the Native Title Respondents Funding
Scheme

2.3 Section 183 of the Native Title Act 1993 (the Act) establishes the
legislative basis for the Native Title Respondents Funding Scheme (the
Respondents Scheme). Relevant subsections of s.183 include the following:

o s. 183 (1) provides that a ‘person” who is a party, or who intends to
apply to be a party to an inquiry, mediation or proceeding related to
native title may apply to the Attorney-General for the provision of
assistance under this section in relation to the inquiry, mediation or
proceeding;

° s. 183 (2) provides that a “person” who is or intends to become a party
to an Indigenous Land Use Agreement or an agreement about rights of
access for traditional activities or is in dispute with any other person
about rights of access for traditional activities; may apply to the

% ANAO, May 2002, Administration of Grants—Better Practice Guide, pps. 5 and 20.
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Attorney—General for the provision of assistance under this section in
relation to:

o negotiating the agreement; any inquiry, mediation or proceeding in
relation to the agreement; or resolving the dispute;

o s. 183 (3) provides that the Attorney—General or a delegate may grant
financial assistance if satisfied that the applicant is not eligible to
receive assistance from any other source; the provision of assistance to
the applicant is in accordance with the guidelines (if any) determined
under subsection 183 (4); and in all the circumstances, it is reasonable
that the application be granted;

o s. 183 (4) provides that the Attorney—General may determine
guidelines that are to be applied in authorising the provision of
assistance under section 183.%

2.4 One of the main objectives of the Act is: "to establish a mechanism for
determining claims to native title.” One such mechanism is a consent
determination which is a Court assisted mediation process enabling the parties
to reach an agreement about native title. If consent is successfully reached
between all the parties to a native title claim on the extent and nature of native
title rights and interests, the Federal Court can make a consent determination.
As at October 2005, the Federal Court had made 45 consent determinations—
Appendix 1 provides more detail on consent determinations. Funding is
available under the Respondents Scheme to help respondent parties to
participate in this type of agreement making.

2.5 Amendments to the Act were introduced to the Australian Parliament
in two tranches in 1997 and 1998. In the second reading speech for the first
tranche of amendments in 1997 the Attorney—General stated:

o Currently, the Act provides for an essential ‘claims driven” regime for
dealing with native title issues. In the Government’s view, insufficient
support is given to resolving native title issues by agreement—often
the speediest, lowest cost and least divisive mechanism. The Bill
therefore sets out a comprehensive framework for reaching consensual
arrangements between the parties; and

o This Bill provides much improved certainty for agricultural and
pastoral lessees. Lessees will have security that their rights continue to
prevail over those of native title holders. Legal aid will be more

¥ Attorney—General, 1998, Guidelines, para 2.1-2.4.
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readily available to pastoralists and other persons responding to
native title claims.*

2.6 Following extensive community consultation, the Bill was reintroduced
to Parliament and passed in 1998. A significant amendment enhanced
respondent parties” participation in the voluntary agreement making process
by making available financial assistance under the Respondents Scheme at
s.183 (2) of the Act. This provision supported the Government’s desire to
provide parties with “a legally certain, procedurally straight forward and
comprehensive agreements framework’.4!

2.7 Between 1998 and 2005, the Government expressed its preference for
resolving native title matters by negotiation rather than litigation, on a number
of occasions.®? In September 2005, the Australian Government restated its
objective for the Native Title System as a whole: "to promote the resolution of
native title issues through agreement making wherever possible, in preference
to litigation.”*® To support this system—-wide objective, the Attorney—General
announced a package of reforms to deliver better outcomes in native title,
including: ‘the Government will consider how the guidelines for Australian
Government funding to respondents in native title claims can be focussed
more strongly on agreement making over litigation’.

Planning processes

2.8 The ANAO considered AGD’s approach to planning for an effective
and efficient grant* programme to meet government policy and programme
objectives. Key aspects of planning were assessed, including whether AGD
had:

o an accountability framework enabling the specification of:

40 Attorney—General, 4 September 1997, Second reading of the Native Title Amendment Bill 1997,

Hansard.

4 Attorney—General, 9 March 1998, Second Reading Speech—Native Title Amendment Bill 1997.

2 Attorney—General, 22 May 2001, News Release—More Money for Native Title.
Attorney—General, September 2002, Native Title: The Next 10 Years—Moving forward by Agreement,
and

Attorney—General, June 2004, The Government’s Approach to Native Title.

3 Attorney—General, September 2005, Practical Reforms to deliver better outcomes in Native Title.

“OA grant is a sum of money given to organisations or individuals for a specified purpose directed at

achieving goals and objectives consistent with Government policy. The term is generally used to include
any funding arrangement where the recipient is selected on merit against a set of criteria. In a strict
sense, a grant is a ‘gift’ from the Crown which may, or may not, be subject to unilaterally imposed
conditions.

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

47



- programme objectives (linked with broader Government
outcomes) as well as programme inputs and outputs,

- related performance information, and
- appropriate accountability reporting;

o assessed risks (including fraud exposures) associated with the
programme; and

. a detailed, well-documented plan for delivering, monitoring and
evaluating the programme (e.g. programme guidelines).

An accountability framework

2.9 The following extract from the Joint Committee of Public Accounts and
Audit Report 388 describes the Government’s accountability framework:

All Commonwealth agencies operate on the basis of an outcomes and outputs
framework that was introduced by the Government in 1999-2000. The
Government delivers benefits to the Australian community (outcomes)
primarily through administered items and agencies' goods and services
(outputs) which are delivered against specific performance benchmarks or
targets (indicators).

The framework operates in the following way:

° the Government specifies, via outcome statements, the outcomes it is
seeking to achieve in given areas;

o these outcomes are specified in terms of the impact the Government is
aiming to have on some aspect of society;

° Parliament appropriates funds, on a full accrual basis, to allow the
Government to achieve these outcomes through administered items
and departmental outputs;

o items such as grants, transfers and benefit payments are administered
on the Government's behalf by agencies, with a view to maximising
their contribution to the specified outcomes;

o agencies specify the nature and full accrual price of their outputs and
manage them to maximise their contribution to the achievement of the
Government's desired outcomes;
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o performance indicators are developed to allow for scrutiny of
effectiveness (i.e. the impact of the outputs and administered items on
outcomes) and efficiency (especially in terms of the application of
administered items and the price, quality and quantity of outputs);
and

o agencies discuss in their annual reports their performance against their
performance indicators.*

210 The ANAO assessed the Respondents Scheme accountability
requirements against this framework. This assessment focused on:

o the development of programme objectives aligned with broader
Government outcomes;

o related performance information; and

o appropriate accountability reporting.
Shared outcomes

211 The Joint Committee of Public Accounts and Audit (JCPAA) report
commented that:

While agencies may experience difficulty in measuring and assessing
performance in achieving Government outcomes, problems are much greater
where an outcome is so broad as to encompass the activities of one or a
number of other agencies. In such situations it is difficult to determine whether
progress towards achieving the outcome results from the activities of all or
only some of the agencies involved.#

212 The Respondents Scheme is a single, yet important element of the
larger Native Title System. Administration of the Native Title System is shared
across a number of government agencies including AGD, with separate
components of the System identified and funded within each agency’s
Outcomes and Outputs framework.

Respondents Scheme objectives
213  As discussed previously, the Act sets outs the legislative objectives for

the Respondents Scheme including that financial assistance may be provided,
where it is reasonable, to non-claimants who are, or intend to be, parties to

45 Joint Committee of Public Accounts and Audit (JCPAA), June 2002, Report 388—Review of the Accrual
Budget Documentation, pps. 4-5.

“" Ibid, p.16.
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inquiries, mediation or proceedings under the Act or to Indigenous Land Use
Agreements (ILUAs) or subsection 44B(1) agreements.*

214 When introducing amendments to the Act, the Attorney—General in the
1998 second reading speech pointed to agreement making representing the
way forward.*

215 Table 2.1 below provides details of expenditure for the Native Title
System and identifies Respondents Scheme expenditure. AGD provided these
data to the Parliamentary Joint Committee on Native Title and the Aboriginal
and Torres Strait Islander Land Fund on 29 November 2005. The reliability of
data concerning Respondents Scheme expenditure is assessed in Chapter Five.

Table 2.1

Respondents Scheme expenditure as a component of Native Title System
expenditure

Native Title System Respondents Scheme o
Year expenditure expenditure %o of total
expenditure
$ $
2001-02 100.10m 6.00m 6.0%
2002-03 106.45m 8.05m 7.6%
2003-04 112.24m 9.89m 8.8%
2004-05 110.09m 6.99m 6.3%

Source: AGD.

216 The grants provided through the Respondents Scheme support the
participation of non—claimant parties in native title litigation, mediation to
reach agreement on a consent determination and other types of agreement
making.

Link with broader native title objectives

217  In September 2005, the Australian Government restated its objective for
the Native Title System as a whole to promote the resolution of native title
issues through agreement making wherever possible, in preference to
litigation.

47 Subsection 44B (1) agreements refer to the making of agreements about rights of access for traditional
activities or to resolve disputes concerning these rights.

“® Hon Darryl Williams, 9 March 1998, Second Reading Speech—Native Title Amendment Bill 1997.
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218 The ANAO notes the Attorney—General’s announcement to amend the
Guidelines of the Respondents Scheme to further encourage agreement
making rather than litigation.*

219 The ANAO considers that it would be useful for AGD to develop
programme objectives for the Respondents Scheme enabling it to report on the
Respondents Scheme’s contribution to the Government’s objective for the
Native Title System.

220 By developing objectives in terms of the Scheme’s contribution to the
Government’s  higher level outcome, Respondents Scheme grant
administrators would then be able to determine what performance information
was required to assess the successful achievement of these objectives. They
could then align this information with individual grant reporting requirements
enabling AGD to assess the contribution of the Respondents Scheme to the
Government'’s higher level outcome.

Respondents Scheme performance information

221  Performance information is essentially information that is collected by
agencies and used systematically for a number of purposes, including:

o external reporting which focuses on predicting performance for a
particular year through Portfolio Budget Statements and reporting on
actual performance through Annual Reports; and

J internal reporting which is more frequent and focuses on providing
timely feedback on the performance of output and administered items
so that action can be taken during the course of the budget year to
ensure that the expectations of Government and the agency can be
met.%

2.22  Performance information is an important tool for effective programme
management and performance improvement. As well as providing a basis for
informed decision—-making, it also provides managers with an early warning
signal that preventative action is required.

223 The ANAO assessed the extent to which AGD incorporated the
development of performance information into the planning of the Respondents
Scheme grants programme.

49 Attorney—General, September 2005, Practical Reforms to deliver better outcomes in Native Title.

%0 Department of Finance and Administration, 2003, Performance Reporting under Outcomes and Outputs,

p. 1.
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224 The ANAO reviewed relevant key documents supporting the
Respondents Scheme and found that, in general, performance information
required from grant recipients largely related to grant expenditure. While this
is an important requirement, programme expenditure should be
complemented with a reporting element devoted to assessing the achievement
of programme objectives.”® As a general rule, the ANAO found this not to be
the case with the majority of Respondents Scheme grants. Exceptions to this
were noted with the introduction of new programme elements in the
Respondents Scheme such as the Native Title Officer innovation. Further
information on this innovation is in Appendix 2.

Appropriate accountability reporting

2.25  Agencies report regularly to the Government and Parliament on the use
of public funds, generally in the context of the outcomes and outputs
framework. Internal management reports on the performance of programmes
generally form the basis for these external reports.

Administered items

2.26 The Respondents Scheme is an administered item within AGD’s
Outcome 1—"an equitable and accessible system of federal civil justice’. An
administered item is defined as:

Those items controlled by the Australian Government and managed or
overseen by entities on behalf of the Australian Government. They are
generally subject to set conditions and eligibility rules established by
legislation or Australian Government policy.

227 AGD’s Appropriation Bill 1 2005-06 included, under administered
appropriations, a line item ‘Financial assistance towards legal costs and related
expenses’. This line item had a budget estimate of $21752 and included
funding for the Respondents Scheme. AGD’s internal budget for the
Respondents Scheme was set at $8 million for 2005-06.

5 ANAO, May 2002, op cit, p.27.

2 Finance Minister's Orders, 2003—2004 onwards, Requirements and Guidance for the preparation of

Financial Statements, p. 28.
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External reporting

2.28 Department of Finance and Administration (Finance) guidelines on the
preparation of Portfolio Budget Statements and Annual Reports set out
minimum requirements with regards to administered items:

...those aspects of administered items that are important for policy efficacy
and/or public accountability must be identified and reported on, especially in
Portfolio Budget Statements and Annual Reports. Administered items are also
included in assessments of the effectiveness of Government actions in
achieving specified outcomes;

...Indicators of effectiveness (i.e. measures indicating administered items’
contributions to the specified outcomes) should be attached to the relevant
outcome. They generally reflect the combined contributions of the output(s)
and administered item(s) targeting the outcome.

2.29  Performance information for Outcome 1 administered items is found in
AGD’s Portfolio Budget Statements: ‘Financial assistance towards legal costs
and related expenses” with a corresponding performance measure:

o funds provided in accordance with legislation or relevant guidelines.>

230 AGD’s Annual Reports, as a rule, provide performance information
relating to the number of current grants of financial assistance under the
Respondents Scheme.

2.31  When grants are made, information is provided on the current status of
the matter. AGD uses this information to inform its consideration of the budget
of anticipated work for legal costs which accompanies the application. AGD
has access to data on the use of its grants by respondent parties through the
National Native Title Tribunal website which provides details on the
application name, application date and application status amongst others.
However, AGD’s Data and Workflow Grants System (DAWGS) does not
distinguish between grants which are funded for mediation and those for
litigation. AGD advised that individual case officers are aware of the few
matters funded for litigation and DAWGS functionality will be upgraded, as
part of the 2006-07 Budget enhancements, to enable it to distinguish between
mediation and litigation for reporting purposes.>> These improvements should

o3 Department of Finance and Administration, November 2000, Specification of Outcomes and Outputs,

p.16.

5 Attorney—General’'s Department, 2005-06, Portfolio Budget Statements, p. 42.

% |t should be noted that the status of a matter can move from mediation to a litigation phase and then

return to mediation and continue to change status over a number of years.
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allow AGD to report that the majority of grants made under the Respondents
Scheme are made to respondent parties for mediation to reach agreement on a
consent determination and to engage in other forms of agreement making.

232  AGD has advised the ANAO that it will contribute to enhanced data
collection by the Native Title Coordination Committee to inform the
Committee’s advice to Government on the operation of the Native Title
System, including the identification of trends.

2.33  There would be value in AGD reporting this information to Parliament
and other stakeholders as it would enable AGD to demonstrate that the
majority of grants made under the Respondents Scheme are made to
respondent parties for agreement making purposes including mediation to
reach agreement through a consent determination.

234 The ANAO considers that AGD could provide more comprehensive
information to external stakeholders on the performance of the Respondents
Scheme, as an administered item managed by AGD. This would enhance
AGD’s public accountability concerning its administration of the Respondents
Scheme. Developing appropriate effectiveness performance measures and
reporting against these measures would assist AGD in this regard.

AGD’s revised performance measures

2.35 Because of the link between the Government’s intentions for the Native
Title System as a whole and the development of relevant and specific
performance information for the Respondents” Scheme, the ANAO considers
AGD should clearly communicate what it intends the Respondents Scheme to
achieve and how this will be measured and assessed.

236 The ANAO found that AGD’s lack of appropriate and relevant
performance measures limited its ability to report on the performance of the
Respondents Scheme. During the course of the audit, AGD advised that new
performance indicators had been approved as part of a department-wide
review of all performance indicators in the Portfolio Budget Statements for
2006-07.

2.37 The administered line item set out in AGD’s Portfolio Budget
Statements 2006-07: ‘Financial assistance towards legal costs and related
expenditure. Assistance is provided in accordance with relevant legislation
and in compliance with the terms of individual grants for a range of schemes
for legal assistance” applies to the 25 separate financial assistance schemes that
AGD administers. One of these is the Respondents Scheme and it receives the
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bulk of the appropriated funding. For 2006-07, AGD has developed a set of
new performance indicators for the line item:

. number of grants the subject of adverse Ombudsman reports (or grants
not challenged) as a percentage of number of current grants for each
scheme in the financial year;

. number of judicial review decisions upheld (or not challenged) as a
percentage of number of decisions made for each scheme in the
financial year;

J amount approved for payment in financial year against each scheme;
and
] number of matters with current grants during a financial year including

grants finalised in a reporting year.

2.38  While these performance indictors are appropriate at the output level,
namely measuring the goods and services provided for AGD’s financial
assistance schemes, they do not allow for an assessment of the extent to which
the Respondents Scheme is meeting the Government’s objective to promote
agreement making rather than litigation. AGD has proposed a new
performance indicator to apply solely to the Respondents Scheme:

. funding for matters involving mediation/agreement making as a
percentage of the current grants under the Respondents Scheme.

Secretary’s reports

239 The sound monitoring of grants programmes requires effective
financial and progress reporting. This is important to inform senior
management that the grants programme is on track and is achieving its stated
objectives.

240 The ANAO assessed AGD’s Data and Workflow Grants System
(DAWGS)% reporting capabilities in this context.

241 AGD reports to its Secretary on a monthly basis on the progress of
Respondents Scheme grants administered by AGD. The Legal Assistance
Branch reports against four workload indicators: the number of applications,
extensions, reviews and invoices that have been received, processed or are
pending for the month under review. Data were migrated to DAWGS from the

% AGD developed the Data and Workflow Grants System (DAWGS) to facilitate the streamlining and

handling of claims under its various financial assistance grants, including the Respondents Scheme.
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pre—existing database to ensure that trend data were available for analytical
and reporting purposes.

242 DAWGS automatically develops reports against the four workload
indicators. However, the Legal Assistance Branch’s standardised reporting to
the Secretary does not include regular reporting of the scheme’s financial
status, in particular its forward commitment. To moderate this risk and
provide the Secretary with this additional financial information, administrative
staff within the Legal Assistance Branch are required to develop and run
specific reports on an ad hoc basis.

Outputs

2.43  Outputs are agencies’ goods and services and are delivered against the
programme’s specific performance benchmarks or targets (indicators).”” In the
case of the Respondents Scheme, outputs could include the number of grants
in progress, the number of grants finalised and the number of new grant
applicants. The ANAO interrogated DAWGS data, at 24 August 2005, and
found that AGD has made 1570 grants of financial assistance through the
Respondents Scheme. These 1570 grants included 1451 made under s.183 of
the Act; 118 made under the non-statutory Special Circumstances (Native
Title) Scheme; and 1 made under the non-statutory Common Law (Native
Title) Scheme.

Inputs

244 Inputs are the cash and resources consumed by the programme. At
24 August 2005, the ANAO found that AGD had committed® $77 million to
the Respondents Scheme, since its inception.

245 The ANAO considers that the monthly reports to the Secretary on the
Respondents Scheme could be enhanced with further budget and financial
analysis concerned with the Respondents Scheme’s outputs and inputs.
Improvements in DAWGS reporting capabilities are required to do this cost
effectively.

57 JCPAA, June 2002, op cit, p. 2.

% AGD’s definition of commitment as it relates to the Respondents Scheme is: ‘A commitment is a decision

by the Attorney-General or his/her delegate fixing the upper limit on the amount that will be paid by the
Commonwealth for work undertaken pursuant to a grant of financial assistance, subject to compliance
with the Attorney—General’s Guidelines and the terms and conditions of the grant.’
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An assessment of risks associated with the Respondents Scheme

246 Risk management identifies real and potential risks as well as any
treatment strategies required. Such an approach enables an agency to focus on
maximising the value for money of expenditure by limiting any adverse
impacts. In the absence of a structured risk assessment linked to organisation
business plans, performance information and related review processes, it is
difficult for grant administrators to make fully informed decisions about the
most efficient and effective deployment of resources.”

247 By adopting a disciplined and structured approach to risk
management, agencies are able to identify, assess and treat risks, including
financial and fraud risks. The ANAO sought to determine whether AGD had
developed such an approach to help identify the particular risks associated
with the Respondents Scheme and whether it had analysed these risks,
implemented treatments and monitored and reviewed the success of its
controls.

248 AGD promulgated to line areas an organisation-wide Risk
management plan in February 2005. The plan includes a risk analysis matrix,
which rates risks against the likelihood that they would occur and the
consequences of that occurrence. Such an approach facilitates the development
of risk treatment plans consistent with the assessed level of risk.®

249 The AGD plan identified a risk category of ineffective resource
management, including the ineffective administering or mismanagement of
grant funds. The risk rating assigned to this category was designated as high.®!

250 The ANAO was advised by the Financial Management Branch within
AGD that they rely on their line areas, including the Division where the
Respondents Scheme is located, to apply the departmental Risk management
plan to their activities to help identify and manage the risks that emerge in
their areas.

251 The AGD line area responsible for managing the Respondents Scheme
has developed a number of risk treatments including;:

% ANAO, May 2002, op cit, p. 11.
60 Attorney—General’s Department, March 2005, Risk Management Plan, p.13.
" ibid.
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. the development of its Data and Workflow Grants Management System
(DAWGS) to help with the management of grants including recording
decisions and tracking payments and grant balances;

J high-level scrutiny of legal costs by assessing invoices submitted by
legal firms to ensure legal work is reasonable, necessary and accords
with the purpose of the grant (including by reference to budgets of
anticipated work settled by AGD); and

o the practice of requesting information and documents to monitor the
progress of a matter or to assess the reasonableness of charges (such
requests are routinely made upon approval of new grants, the
assessment of invoices, and during the life of a grant).

AGD'’s Fraud Control Plan

2,52  AGD has developed an internal Fraud control plan as required by the
Commonwealth Fraud Control Guidelines and has identified under the
Indigenous Justice and Legal Assistance Division, the following potential fraud
risk:
Misrepresentations and/or false information provided by applicants in support
of applications for legal aid and financial assistance.?

2,53 In 2003, AGD’s Legal Assistance Branch employed a commercial legal
firm to examine costs included in accounts presented by a number of its legal
clients. The errors and anomalies found in invoices submitted by legal firms
related largely to the incorrect use of the Federal Court Scale of Costs as
required by the Guidelines.

254 AGD advised the ANAO that the experience of the Legal Assistance
Branch in this regard prompted the development and circulation of the
Assessments of Costs in Native Title matters document in August 2003. The
Attorney—General’s Guidelines set solicitors’ costs at 100 per cent of the
Federal Court Scale, including rates set for related items such as the perusal of
documents, receiving and filing of documents, typing, photocopying and other
professional and clerical duties. Clarification on the application of the Federal
Court Scale is set out in the Assessments of Costs in Native Title matters document
and is a key decision—-making support tool to moderate the risk of fraud. It is
against the Federal Court Scale contained within the Assessments of Costs in

2 Attorney—General’s Department, February 2005, Fraud Control Plan 2004—06, p. 40.

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

58



Respondents Scheme planning

Native Title matters document that legal officers assess invoices from all grant
recipients—solicitors and peak organisations.

2,55 The ANAO found that the Legal Assistance Branch has adopted the
same methodology in moderating the risk of fraud in the initial application
process, which was identified in the department-wide Fraud control plan. The
application of these controls is discussed further in Chapter Four.

Financial risks

2.56  As well as the usual risks associated with a grants programme, such as
fraud, a number of significant risks arise from the legal environment in which
the Respondents Scheme operates. These include financial risks associated
with uncertainty about when grants become payable.

2,57 The ANAO assessed AGD’s management of the specific financial risks
associated with the Respondents Scheme arising from its legal environment
and whether they had been taken into account during planning processes.

258 The ANAO acknowledges that there are a number of factors, which
affect the ability of AGD to accurately predict when its grant recipients will
actually expend the funds that are committed by AGD for the purposes of the
grant. These factors include the fact that the Native Title Act does not impose a
time limit on native title mediation processes. This can result in delays within
the National Native Title Tribunal or the Federal Court and which are outside
the scope of these agencies to influence. In this environment, it is important
that AGD is able to identify and monitor its grant commitment and track the
status of the related native title matter within the jurisdiction of the Court or
Tribunal to help determine when grant funds may be expended within a fiscal
year.

2,59  While AGD has undertaken a range of risks treatments, as part of its
Respondents Scheme planning process, it would be useful for AGD to also
formally document its risk management arrangements. Such an approach
would provide greater assurance that the specific risks, including financial
risks, faced in administering the Respondents Scheme have been identified and
managed.

2.60 Owing to difficulties associated with the progress of a native title claim
through the system AGD may commit, in any one year, to spending proposals
with respondent parties which span several future financial years. This means
that future year budgets are liable for these expenses of some $12.9 million.*

At 12 October 2005.
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The ANAO found that while AGD’s Data and Workflow Grants System
produces standardised internal reports, it is not able to automatically report on
the Scheme’s financial status, including the total amount of grant funds
committed in future years. AGD relies on a manual process to produce reports
on the Scheme’s financial status. This approach introduces additional risks,
particularly the consistency of the manual reporting process.

2.61 The ANAO considers that more could be done to identify and treat the
specific financial risks associated with the Respondents Scheme in a structured
way and provide for their management in its planning processes.

Programme guidelines

2.62 In the absence of a programme plan, programme guidelines can be
used to set out the administrative procedures that are to be followed
consistently by staff when assessing an application for financial assistance.
These administrative procedures include eligibility criteria and assessment
procedures. Rules attached to the programme should be clear, easily
understood, contain necessary financial and internal controls and be consistent
with programme objectives. The ANAO assessed the current legislative
Guidelines in this regard. The ANAO noted the release of a consultation draft
of proposed revised Guidelines.

Eligibility criteria and assessment procedures in the legislative Guidelines

2.63 Rules of eligibility enable the selection of appropriate applicants in line
with programme objectives. Criteria for applications are specified at s.183 (3) of
the Act. The criteria and the tests which AGD applies (which are based on the
legislation) are presented in Table 2.2.
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Table 2.2
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Criteria and considerations of the Guidelines

Criteria AGD considerations
1. the
availability of . . . _
assistance whether applicants have access to assistance from another source and if so application

from any other
source

is to be made to that other source.

2. whether the
provision of
assistance is
in accordance
with these
Guidelines

prospects of success—that is whether the respondents have a good case to argue or
are likely to protect their interests;

advice from other agencies—AGD routinely seeks general information from the Federal
Court or the National Native Title Tribunal about what matters are proceeding as priority
matters, timetables and scheduling dates. Information is also sought about the length of
time taken for hearings, meetings, callovers and directions hearings;

grouping of applications—AGD would seek information from a peak organisation® to
see if it were considering an application from an individual who might have a like
interest to the membership of the peak organisation.

3. whether it is
reasonable
that the
application be
granted

(a) the severity and extent of the implications of the native title claim for the applicant
for financial assistance, for example, the interests of the party which are claimed to be
affected by the native title claim, as well as what is being claimed by the native title
claimants and the extent of their claim;

(b) the number of claims which directly affect the applicant for financial assistance;

(c) does the applicant have a role or a genuine interest in the claim process and what
would happen if the person/group did not have the opportunity to put forward their
views;

(d) is the benefit to the applicant worth the financial costs;

(e) the benefit which the parties will gain from an agreement or a mediated outcome;
(f) the novelty or legal importance of the issues raised; and

(g) the benefit to the general public from obtaining a decision in the matter.

Source:

AGD, November 1998, The Provision of Financial Assistance by the Attorney—General in Native

Title Cases Guidelines, 6.5.

64

Under the Guidelines, a peak organisation is a constituent industry body which represents the interests

of its members in native title matters.
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2.64 The current Guidelines specify that a decision to grant or refuse
assistance is to be based on a global assessment giving appropriate weight to
all the considerations according to the circumstances of the case, including the
aforementioned criteria. Discretion can be exercised by the decision-maker to
ensure that the aforementioned criteria, amongst others, are taken into
account.

2.65 The ANAO considers that the legislative Guidelines provide the
framework for AGD decision-making in determining grants of financial
assistance.

Rules are clear, easily understood, and contain necessary financial and
internal controls

2.66 The current Guidelines provide specific guidance on rule application,
for example, financial assistance cannot be granted retrospectively. Not
granting money retrospectively is an important cash management principle
and is consistent with broader Government budgetary objectives on managing
cash in the Commonwealth.

2.67 There are a range of participants in the Native Title System
(see Appendix 1). Respondent activity is driven to a large degree by the actions
of native title claimants and State and Territory Governments who act as
primary respondents in native title cases. In such an environment, it is difficult
to identify stages in grants to respondents. However, without the specification
of stages, grant recipients cannot readily identify what they are expected to
deliver and in what time frame. The ANAO notes that stages of grant
assistance are more clearly defined in AGD’s draft revised Guidelines. The
specification of time frames for grants and the activities to be undertaken
within those time frames will help AGD to more effectively manage the
Respondents Scheme.®

2.68 The establishment of rules concerning what constitutes a stage of
assistance will also provide applicants with greater clarity and understanding
when applying for grants of assistance. This will help AGD to efficiently
deliver the Respondents Scheme and effectively manage its cash flow.

2.69 While the legislative Guidelines provide the overall framework for
AGD decision-making concerning grants of assistance for respondents to

®  The ANAO interrogated DAWGS data and found that the lack of specification in the length of grants of

assistance had led to a large number of historical grants being open—ended. The ANAO profiled the age
of Respondents Scheme grants—see Chapter Five for results.
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native title claims, clearer articulation of the programme’s financial and
performance management arrangements would help AGD to better monitor
and evaluate the programme.

Conclusion

2,70 Planning is an activity that allows programme objectives to be
elaborated, performance measures and targets to be agreed upon to track
progress in delivering results, and risks to be identified and treated.

2.71  Section 183 of the Act establishes the legislative basis for the Native
Title Respondents Funding Scheme. A significant amendment to the Act in
1998 enhanced respondent parties’ participation in the voluntary agreement
making process by making available financial assistance to non-claimant
parties under the Respondents Scheme at s.183 (2) of the Act. This provision
supported the Government’s desire to provide parties with “a legally certain,
procedurally straight forward and comprehensive agreements framework’.%

2.72  Between 1998 and 2005, the Government expressed its preference for
resolving native title matters by negotiation rather than litigation.”” In
September 2005, the Australian Government restated its objective for the
Native Title System as a whole: "to promote the resolution of native title issues
through agreement making wherever possible, in preference to litigation.”®

2.73 A finding of this audit was that DAWGS does not distinguish between
grants which are funded for mediation and those for litigation. AGD advised
that individual case officers are aware of the few matters funded for litigation
and DAWGS functionality will be upgraded, as part of the 2006-07 Budget
enhancements, to enable it to distinguish between mediation and litigation for
reporting purposes. It should be noted that the status of a matter can move
from mediation to a litigation phrase and then return to mediation and
continue to change status over a number of years. AGD has advised the ANAO
that it will contribute to enhanced data collection by the Native Title
Coordination Committee to inform the Committee’s advice to Government on
the operation of the Native Title System, including the identification of trends.

€ Attorney—General, 9 March 1998, Second Reading Speech—Native Title Amendment Bill 1997.

& Attorney—General, 22 May 2001, News Release—More Money for Native Title.

Attorney—General, September 2002, Native Title: The Next 10 Years—Moving forward by Agreement,
and

Attorney—General, June 2004, The Government’s Approach to Native Title.

% Attorney—General, September 2005, Practical Reforms to deliver better outcomes in Native Title.
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2.74 AGD'’s ability to report on the performance of the Respondents Scheme
would be improved by the use of more appropriate and relevant performance
measures. The ANAO reviewed AGD’s existing and proposed measures and
found that they did not allow for an assessment of the extent to which the
Respondents Scheme is meeting the Government’s objective to promote
agreement making rather than litigation. Subsequently, AGD has proposed a
new performance indicator to apply solely to the Respondents Scheme
enabling the quantification of grants for mediation/agreement making
purposes as a proportion of total grants.

275 By adopting a disciplined and structured approach to risk
management, agencies are able to identify, assess and mitigate risks, including
fraud and financial risks. While AGD had undertaken a range of risks
treatments, as part of its Respondents Scheme planning process, AGD had not
formally documented its risk management arrangements for the Scheme.

2.76  There are factors within the Native Title System which affect AGD’s
ability to accurately predict when its grant recipients will expend the funds
committed under the Respondents Scheme. This increases the importance of
AGD’s identification of the specific risks associated with the Respondents
Scheme and to develop robust financial controls to manage these risks.

2.77 In any one year, AGD may commit to spending proposals that span
several years. This means that future year budgets are liable for these expenses
of some $12.9 million.® The ANAO found that while AGD’s Data and
Workflow Grants System produces standardised internal reports, it is not able
to automatically report on the Scheme’s financial status, including the total
amount of grant funds committed in future years. AGD relies on a manual
process to produce reports on the Scheme’s financial status. This approach
introduces additional risks, particularly the consistency of the manual
reporting process. AGD has secured additional funding in the 2006-07 Budget
to refine and enhance DAWGS including its reporting functionality.

2.78 While the legislative Guidelines provide the overall framework for
AGD decision-making concerning grants of assistance for respondents to
native title claims, clearer articulation of the programme’s financial and
performance management arrangements would help AGD to better monitor
and evaluate the programme.

8 At 12 October 2005.
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Recommendation No. 1
2.79 The ANAO recommends that AGD:

. develops programme performance indicators that can measure and
track, over time, the Respondents Scheme’s contribution to the
Government’s objectives for the Native Title System; and

o carries out a structured risk assessment to assure itself that all of the
risks specific to the Respondents Scheme are identified and treated.

2.80 AGD response: Agree.
Programme performance indicators

2.81 Agree. As noted in the Report at paragraph 2.37, new performance
indicators have been specified as part of a Department-wide review of all
performance indicators, and are shown in the Portfolio Budget Statements
for 2006-07. As noted in paragraph 2.38, a further indicator has been proposed
which will apply solely to the Respondents Scheme—funding for matters
involving mediation/agreement making as a percentage of current grants.

Risk assessment

2.82  Agree. AGD notes that the Report acknowledges at paragraph 23 that
AGD has undertaken a range of risk treatments as part of the Respondents
Scheme planning process. Noting that financial risk assessment and
management are fundamental aspects directing the Scheme and informing
programme management, AGD will formally document these risk
management arrangements where it has not already done so.
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3. Financial Management of the
Respondents Scheme

This chapter assesses the design of the Respondents Scheme to take account of
Australian Government financial management requirements and where value for
money is a consideration.

Introduction

3.1 It is important to ensure that a grants programme has design features
that facilitate accountability and conform to the requirements of the Financial
Management and Accountability Act 1997 (the FMA Act) and Regulations and
Finance Minister’s Orders. It is also important that it is designed in such a way
as to maximise value for money.”

3.2 In this chapter, the ANAQO assessed the degree to which the
Respondents Scheme was designed to:

. comply with the FMA Act and Regulations; and

o ensure value for money in Respondents Scheme funding strategies.

Compliance with the FMA Act

3.3 Section 44 of the FMA Act requires Chief Executives to manage the
affairs of their agency in a way that promotes the proper use of Australian
Government resources, where proper use is defined as efficient, effective and
ethical use.

Authorisations and delegations

3.4 Subsection 183 (7) of the Act provides that the Attorney—General may
delegate any or all of his or her powers under subsection 183 (3). These powers
include the provision of legal and financial assistance to respondents in native
title matters. The AGD Chief Executive’s Instructions (CEIs) were reissued in
March 2005 for approvers of proposals to spend public money, replacing
previous authorisations and delegations. In respect of the Respondents
Scheme, the CEIs provide the First Assistant Secretary of the Indigenous
Justice and Legal Assistance Division, the Assistant Secretary of the Legal
Assistance Branch and principal legal officers and senior legal officers within

" ANAO, May 2002, op cit, p. 6.
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the branch with the authorisation to approve proposals for financial assistance
and account payments with transaction limits” specified for the designated
position.

3.5 The ANAO assessed controls” over delegated transaction limits and
found that delegates were approving transactions within their designated
limits.

Compliance with Regulation 10

3.6 Regulation 10 of the Financial Management and Accountability Regulations
1997 (FMA Regulations) requires that where agencies do not have the
appropriation to meet the total costs of a commitment within the appropriation
period, the authorisation of the Finance Minister is required.

3.7  Funding for the Respondents Scheme comes from an administered
appropriation.” FMA Regulation 10 authorisation by the Finance Minister or
his delegate is required for an administered spending proposal where the
period of the spending proposal extends beyond a financial year. The purpose
of FMA Regulation 10 is to primarily maintain flexibility for future budgets
and avoid inappropriate budget ‘lock—in".7*

3.8 The ANAO found that at 24 August 2005, AGD had committed
$77 million to financial assistance under the Respondents Scheme, since its
inception. The monthly reports to AGD’s Secretary, which are based on
DAWGS data, do not include regular reporting of the Respondents Scheme
commitment.

3.9 The ANAO acknowledges that there are a number of factors which
affect the ability of AGD to accurately predict when grant recipients will
actually expend the funds that are committed by AGD for the purposes of the
grant. These factors include delays which may occur within the National
Native Title Tribunal and the Federal Court and which are outside the scope of
these agencies to influence.

"™ These limits are: First Assistant Secretary—$8 million; Assistant Secretary—$250 000; Principal Legal

Officer—$100 000; and Senior Legal Officer—$10 000.

2 The ANAO interrogated records in DAWGS concerning the approvers of transactions.

™ The Department of Finance and Administration defines an administered appropriation as funds which are

controlled by the Australian Government and managed or overseen by entities on behalf of the
Australian Government.

™ Department of Finance and Administration, Finance Circular 2004/10, pps. 4/5.
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3.10 Against this background, the ANAO assessed AGD compliance with
Regulation 10 of the Financial Management and Accountability Regulations 1997
(FMA Regulations).

3.11 Every time a funding agreement is signed that goes beyond the current
appropriation period, there must be Regulation 10 approval by the Minister for
Finance and Administration or the delegate, in this case the Secretary of the
Attorney—General’s Department.

312 The ANAO found that as AGD did not have the requisite authorisation
under Regulation 10 enabling relevant officials of AGD to approve
administered spending proposals beyond the current annual appropriation,
AGD was not meeting Regulation 10 requirements. However, in December
2005, the ANAO was provided with draft correspondence from the Attorney-
General to the Minister for Finance and Administration seeking authorisation
under Regulation 10 for appropriately delegated officials within AGD to
consider approving administered spending proposals, including those related
to the Respondents Scheme.

Value for money considerations

3.13  Value for money should be an integral part of any grant programme
that involves the expenditure of public money.” Value for money in native title
requires that the resources available to the Australian Government are used in
the most efficient and effective manner to achieve the desired outcome.

314 Key aspects that assist the efficient and effective distribution of
Respondents Scheme funds include the adequacy of programme guidelines
and the design of funding strategies.

3.15 The ANAO assessed the extent to which AGD incorporated value for
money in the design of the Respondents Scheme in:

. scheme Guidelines
- enabling the grouping of respondents,
- establishing the Native Title Practitioners Panel; and

J scheme funding strategies that address key risks.

5 ANAO, May 2002, op cit, p. 13.
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Scheme Guidelines

Grouping of respondents

316 The Respondents Scheme Guidelines, discussed in Chapter Two,
encourage group applications where the interests, rights, and obligations of
individuals in a particular group are essentially identical.”® AGD provides
financial assistance to peak organisations who act as agents for their members,
including farming, mining and fishing organisations, and local government.
This potentially reduces the number of respondents being individually funded.

3.17 AGD can refuse assistance to individual applicants when a group of
respondents with the same interests is being funded unless the applicant can
demonstrate good reason for requiring separate representation.””

3.18 The ANAO analysed DAWGS client applicant type data. The results
are presented in Table 3.1 below.

Table 3.1

Numbers of Respondents Scheme grants by client applicant type

Client applicant type Numbers of grants of financial assistance
Pastoralists 469
Local government 375
Fishers 319
Others 286
Miners 91
Recreational users 8
Non—claimants 7
No client applicant details available 15

Source: ANAO analysis of DAWGS data.

319 The data presented in Table 3.1 reflects the number of grants of
financial assistance. DAWGS data do not enable the identification of whether
the grant of assistance was awarded to an individual or a group, or identify the
number of respondent parties in a group.

® AGD 1998, Guidelines for the provision of financial assistance by the Attorney General in native title
cases, Para 6.17.
7 ibid.
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3.20 The grouping of respondents should create potential cost savings for
AGD. However, as DAWGS is not able to identify how many interested parties
were represented by peak organisations in the native title claim process, AGD
is not able to quantify and report these savings.

3.21 The ANAO suggests that AGD consider enhancing DAWGS to enable
more effective reporting on the grouping of respondents as a value for money
measure.

Native Title Practitioners Panel (NTPP)

3.22  Following the 1998 legislative amendments, the Respondents Scheme’s
Guidelines were revised. As part of the revision, the Native Title Practitioners
Panel (NTPP) was introduced.” The intention was to establish a panel of
practitioners as an identified group which understands the unique nature of
native title casework and which will undertake the work in accordance with
the Guidelines.” Practitioners cannot receive funding from AGD unless they
are on the panel and grant recipients can only use representation from the
NTPP. AGD documentation concerning the operation of the NTPP cites
21 performance standards and reporting and record keeping requirements for
members of the NTPP.

3.23 To ensure that the Respondents Scheme provides value for money,
effective management of the NTPP is essential. This includes ensuring that:

° members of the NTPP are subject to a common scale of fees;

. that there is regular monitoring of panel members against performance
standards and reporting and record keeping requirements; and

o that the panel membership is reviewed on a regular basis to ensure that
the NTPP provides sufficient representation for grant recipients.

3.24 AGD advised that by linking rates of reimbursement for legal costs to
the Federal Court Scale rather than to ordinary commercial rates, there is a
moderating effect upon the cost of legal services that are incurred by grant
recipients. The ANAO considers this to be an effective value for money
measure.

™ The Guidelines establish the panel of practitioners (both legal and non-legal) at para 7.10.

™ The Hon Darryl Williams, 13 February 1998, Taxation Implications of the Native Title Act and Legal Aid

for Native Title Matters.
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3.25 During the audit, AGD informed the ANAO it had commenced a
review of panel membership to remove practitioners from the panel who were
no longer practicing native title law.

3.26 The ANAO notes AGD efforts to improve the performance of the NTPP
and suggests that future management of panel arrangements include:

J increased attention to monitoring the performance of panel members
against performance standards and reporting and record keeping
requirements;

o an assessment of practitioners on the panel to determine whether the
panel contains sufficient and appropriately skilled legal practitioners;
and

o promulgation of the panel to respondents to help them in selecting
practitioners.

Funding strategies

3.27 Grants programmes administered by the Commonwealth have the
option of a range of funding methods. It is important that a grant scheme’s
funding strategy is designed in such a way to ensure money is expended
appropriately including that key budgetary risks are identified and treated.®

3.28 The ANAO assessed AGD’s funding strategies for the Respondents
Scheme.

3.29 Figure 3.1 presents amounts set aside within AGD from the
administered appropriation ‘financial assistance towards legal costs and
related expenses’ for the statutory and the two non-statutory schemes of
financial assistance for respondents in native title matters.

8 ANAO, May 2002, op cit, p.31.
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Figure 3.1
AGD’s annual budget for the Respondents Scheme
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Source: ANAO, based on AGD advice.

AGD funding strategies for the Respondents Scheme

3.30 It is important that grant funding strategies are developed in light of
grant annual budgets to ensure that grant funds are expended appropriately.

3.31 A funding strategy is the process of making a grant of financial
assistance which sets out the terms and conditions of the grants, including how
payments are to be made. The Respondents Scheme has had a number of
funding strategies and payment systems since it commenced operation. These
have included:

° advancing funds to solicitors’ trust accounts;
o advancing funds to peak organisations’ accounts; and
o direct payments to grant recipients on the presentation of an invoice.

3.32 In all cases where a grant is made, no payment is authorised until a
complying invoice is received by AGD and other applicable grant terms are
met.

3.33 AGD has developed a third funding strategy which is set out in
Appendix 3.

Advances to solicitors’ trust accounts and peak organisations’ accounts

3.34  The first funding strategy involved AGD advancing grant funds to
solicitors” trust accounts and peak organisations’ accounts to be held in trust
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for the Commonwealth. AGD authorised drawdowns from these accounts
once invoices had been approved. AGD advised the ANAO that this practice
began on a significant scale in 1997-1998 with thirty two separate transactions,
and continued until the practice ceased, other than in exceptional
circumstances, in early 2004.8 However, significant sums of money remain
within these accounts. Table 3.2 shows the amount of funds advanced to trust
and other accounts over the last five years, as advised by AGD.

Table 3.2

Transactions through trust accounts over the past five years

Total advanced to Total authorised for . il
Year increase/decrease
trust draw down .
during year

2000-01 $5 077 370 $1 765 939 +$3 311 431
2001-02 $8 424 657 $3 665 592 +$4 759 065
2002-03 $8 923 607 $7 043 522 +$1 880 085
2003-04 $4 000 829 $7 786 653 -$3 785 824
2004-05 $ 431137.69 $3 252 265 -$2 821 127.31
2005-06 Nil $ 355897 -$ 355897

Source: Financial Assistance Section, LAB, AGD, Report to the Secretary on the outstanding work in the
Financial Assistance Section as at COB 30 September 2005, p.2.

3.35 The ANAO interrogated DAWGS data and found that, at 24 August
2005, more than $43 657 million had been advanced to trust and other accounts
since the commencement of the scheme.

3.36 AGD advised that the global amount remaining in trust advance as at
30 September 2005, across all native title respondent grants, was $10 843 632.
ANAO analysis confirmed this.

Direct payments

3.37 A second funding strategy commenced operation in early 2004 and,
while still making a global commitment in its funding agreements with
respondents, money was only expended on the completion of a piece of work
that represented a milestone in the funding agreement and after a complying
invoice was submitted and assessed by AGD for payment. This strategy of
direct payments provided a greater degree of control over the respondents’

8 AGD email, 13 September 2005.
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and their solicitors’ expenditure of grant funds and is in accord with the
ANAOQ’s Administration of Grants—better practice guide.*

3.38 ANAO analysis of DAWGS data identified the total cumulative amount
of grant funds directed to each of AGD’s funding strategies, since the
commencement of the scheme. These data are presented in Figure 3.2 below.

Figure 3.2

Respondents Scheme funding strategies since its commencement in
1993
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Source: ANAO analysis of DAWGS data.

Note: Trust advances refer to scheme funds held by legal firms and peak organisations. Trust balances
are trust advances minus the drawdowns approved by AGD.

Are key risks identified and treated?

3.39 The ANAO assessed the design of the Respondents Scheme’s funding
strategies to form a view as to whether key risks were addressed, including:

e the lack of financial monitoring arrangements for advanced grant funds;
e the treatment of interest earned; and

e the management of GST.

8 ANAO, May 2002, op cit, p.34.
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The lack of financial monitoring arrangements for advanced grant funds

340 The ANAO Better Practice Guide to Cash Management in the
Commonwealth Public Sector recommends that:

Large amounts should not be paid in advance because of the risk of non-
performance of obligations, or non-compliance with the terms of a grant.®

3.41 ANAO analysis of DAWGS payment data identified the split between
professional legal costs and other peak organisation costs. Table 3.3 below
indicates where Respondents Scheme funding has been directed. These data
illustrate that scheme funding is predominantly going on legal costs associated
with representing the interests of respondent parties in native title matters.

Table 3.3

The split of payments between professional legal and other costs

Payment split paB:'l:Z(r::t $ drav.l;::iu:vtvn $ TOTAL $
Legal costs $17 027 780 $24 209 995 $41 237 775
Other $ 2024 431 $ 8280705 $10 305 136
TOTAL $19 052 211 $32 490 700 $51 542 911
Source: ANAO analysis of DAWGS payment data.

Note: Professional legal costs may include other professional costs such as the purchase of
anthropological or other reports. DAWGS does not identify these as separate payments as they are
managed by the legal firms representing the respondent. Other costs are typically those paid to peak
organisations such as farmer associations or seafood industry peak organisations that play a role in
representing the interests of their constituencies in native title matters.

AGD'’s practice of settling budgets

3.42 AGD’s practice of settling budgets of anticipated work with grant
recipients takes place in the context of a decision to approve a grant of financial
assistance. Over the last two years AGD has approved budgets and monitored
work tied to claim events such as Directions Hearings. Over the same period of
time, grants have not been approved for in excess of a 12 month period.

Solicitors’ trust accounts

3.43 Relevant state-based legislation governs solicitors and the operation of
trust accounts. This control applies to the management of Respondents Scheme
grant funds held in solicitors” trust accounts. In addition, AGD has in place a

8 ANAO, March 1999, Better Practice Guide to Cash Management in the Commonwealth Public Sector, p.

10.
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further control in the funding agreement which requires that all drawdowns
must first be approved by the Legal Assistance Branch before solicitors can
withdraw funds from these accounts for services performed.

Peak organisations’ accounts

3.44 AGD has increasingly adopted the practice of making grants for peak
organisations to pay the salary of Native Title Officers. This process simplifies
the management and payment of grants for peak organisations and provides
administrative efficiencies for both AGD and the peak organisation concerned.

3.45 Funding agreements with peak organisations also include the control
concerning the submission of an invoice and AGD approval before money can
be withdrawn from grant funds advanced to them.

3.46 The ANAO considers that to aid transparency and accountability, AGD
should require peak organisations to provide regular financial reporting on
their management of advanced Respondents Scheme grant funds.

The treatment of interest earned

3.47  Where grant payments are made in advance, sound practice indicates
that there should be a net benefit in doing so.

3.48 A general trust account-set up by a solicitor for Respondents Scheme
funds-does not accrue interest. However, general accounts—set up by peak
organisations that hold money advanced by AGD —may earn interest.

3.49 AGD sought legal advice on whether the recipients of grants under
section 183 of the Act are accountable to the Commonwealth for the use of the
interest on the grant amounts received. The advice received was that:

the recipients should not place this financial assistance in an investment
account and that they remain accountable to the Commonwealth for any
interest earned on the financial assistance provided. This also means they
should not use this interest for their own purposes.s

3.50 The ANAO found that AGD had not incorporated this legal advice in
its funding agreements with grant recipients. As a result the ANAO found
divergent practices amongst the peak organisations it consulted as to how
interest earned on monies advanced to them was used.

3.51 One peak organisation had established its own governance framework
setting out its policy and principles and business rules to guide and report on

¥ Legal advice, 25 July 2003.
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its operations concerned with native title matters and the funding it received
from AGD. This included that:

. grant funds be invested in medium term deposits to ensure that a
reasonable interest rate is paid; and

J interest earned on deposits of AGD funding grants will be applied —
with the approval of AGD on a case by case basis—to overruns in
budget items for budgets approved by AGD or consistent with the
purpose of the Respondents Scheme.

3.52 In another instance, the grant recipient was informed by AGD that:
‘there were no conditions attaching to the interest earned on advance
payments.’$> This left to the recipient organisation the decision as to how the
accrued interest was to be used and for what purposes. The ANAO was
advised during audit fieldwork that this practice was still in place.

3.53 The ANAO considers there would be benefit in more closely aligning
AGD’s legal advice with the Respondents Scheme’s funding arrangements.
This would help to ensure the consistent and equitable treatment of interest
earned on monies advanced across Respondents Scheme grants and conform
to AGD’s legal advice.

Recommendation No.2

3.54 To promote the efficient, effective and ethical use of Australian
Government resources, the ANAO recommends that AGD ensures that the
design of Respondents Scheme funding strategies includes the appropriate
management of interest earned on funds advanced to grant recipients.

3.55 AGD response: Agree.

3.56 AGD is developing a protocol for the management of interest earned in
relation to funds currently held by grant recipients. AGD notes that funds are
no longer advanced to grant recipients or their legal representatives (other
than funds provided to peak organisations for Native Title Officer positions).

Effective treatment of the goods and services tax

3.57 The point at which the goods and services tax (GST) is payable on
grants should be determined on a case-by-case basis. AGD’s decision to
change the practice of advancing money to respondents trust and general

% AGD correspondence, February 2000.

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

7



accounts was influenced by consideration of the GST implications applying to
trust advances.

3.58 AGD practice concerning the payment of GST is presented in Table 3.4.
Table 3.4

Grants payment process and GST treatment

Payment process GST

Financial assistance application submitted

. . . Identified and included in cost estimate
including cost estimate

Itemised invoice submitted Separated from overall cost
Solicitor authorised to drawdown GST Separate GST component forwarded by AGD
exclusive component from trust account as direct payment

Source: ANAO based on AGD advice.

3.59  This process enables AGD to claim the input tax credits on the grant
payments.

3.60 In 2003, the Australian Taxation Office (Tax Office) expressed doubt
about the private ruling® relating to the entitlement of AGD to claim an input
tax credit in respect of the legal and related costs funded under its various
financial assistance schemes, including the Respondents Scheme. In part, this
concern turned on the point at which GST should appropriately be paid—
when the trust advance is made or when funds are approved for draw down.

3.61 The dialogue between AGD and the Tax Office concluded in August
2005 and the Tax Office is satisfied about AGD's entitlement to claim input tax
credits. AGD decided to cease making trust advances consistent with this
ruling.

3.62  Further, the Tax Office advised AGD in 2005, to include in its funding
agreement letter to legal service providers the following clauses:

Approval to provide legal services determined by the Attorney—General or his
delegate to the applicant in this matter involve acceptance by the legal service
provider that the Attorney—General or his delegate instructs the legal service
provider as to the services to be provided and the terms and conditions
applicable to those services.

In the exercise of those terms and conditions, the Attorney—General or his
delegate will, in the grant of assistance or from time to time thereafter, specify

%  GST Private Ruling correspondence, 5 April 2001, from Acting Deputy Commissioner of Taxation, Goods

and Services Tax, to GST Co-ordinator, AGD.
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the nature or ambit of the legal services the legal service provider is to provide
to the applicant and/or the terms on which those services are to be provided.?”

3.63  The advice also states—that by including these clauses in the funding
agreement—a sufficient level of control is exerted and instruction given by
AGD over the legal services to be provided. That control reveals that the
services are in fact supplied to AGD under contract and when AGD pays for
those services it will be entitled to claim the input tax credits for the GST paid
to the legal service providers.®

3.64 The ANAO notes the inclusion of the clauses in AGD’s template
funding agreement and concludes that AGD’s funding strategies for the
Respondents Scheme now include a design component which ensures the
effective treatment of the GST.

AGD’s accounting for GST

3.65 AGD has prepared a GST Reference Guide for use by its line areas
including in respect of grants of financial assistance managed by the Legal
Assistance Branch.

3.66 The Reference Guide notes that: ‘business entities registered for GST
need to lodge business activity statements (BAS) with the Tax Office. The BAS
is used to report AGD GST liability.”s

3.67 The establishment of the Native Title Practitioners Panel is an
important control as AGD advises that solicitors, who are on the Panel and
supply legal services to respondents in native title matters, are registered for
the purposes of GST.

3.68 AGD has implemented accounting procedures to ensure the separation
of the actual service fee and the GST amounts for any payment. The GST
component of a payment is posted to a specific GST account in the Financial
Management Information System (FMIS), while the GST excluded component
of the payment is posted to the business area’s Fund Centre. The information
contained in the GST account is the GST expenditure incurred. This
information is required for completion of the BAS as it indicates the amount of
input tax credit to which AGD is entitled.”

8 Tax Office, 24 August 2005, correspondence to Secretary—AGD.

% ibid.
8 AGD, 2003, GST Reference Guide, p. 24.
% ibid, p. 25.
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3.69 AGD'’s funding agreement with grant recipients under the Respondents
Scheme includes an additional condition that: ‘grants do not cover the
payment of GST; grant funds held in trust should not be used to meet any
GST” The ANAO considers this meets AGD’s general GST accounting
requirements. The additional terms and conditions attached to Respondents
Scheme funding agreements are examined in Chapter Five.

Conclusion

3.70 The ANAO found that AGD had appropriate delegations in place to
approve the expenditure of individual grant funds. However, Respondents
Scheme funding agreements with grant recipients lead to payments in both
current and future years. FMA Act Regulation 10 authorisation by the Finance
Minister or his delegate is required prior to approval of a spending proposal,
where the period of the spending proposal extends beyond a financial year.”
The ANAO found that AGD was not meeting Regulation 10 requirements.
However, during the audit, AGD initiated discussions with the Department of
Finance and Administration to ensure compliance with this Regulation going
forward.

3.71  The Respondents Scheme has had a number of funding strategies and
payment systems since its commencement. These have included:

o advancing funds to solicitors’” trust accounts;
o advancing funds to peak organisations’ accounts; and
o direct payments to grant recipients on the presentation of an invoice.

3.72  AGD has increasingly adopted the practice of making grants for peak
organisations to pay the salary of Native Title Officers. This process simplifies
the management and payment of grants for peak organisations and provides
administrative efficiencies for both AGD and the peak organisation concerned.
To aid transparency and accountability, AGD should require peak
organisations to provide regular financial reporting on their management of
Respondents Scheme grant funds.

3.73 The ANAO found divergent practices amongst peak organisations in
the way they used the interest earned on grant funds advanced to them. The

" FMA Regulation 10 ‘Approval of future spending proposals’ provides that: If any of the expenditure under

a spending proposal is expenditure for which an appropriation of money is not authorised by the
provisions of an existing law or a proposed law that is before the Parliament, an approver must not
approve the proposal unless the Finance Minister has given written authorisation for the approval.
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Financial Management of the Respondents Scheme

ANAQO is aware that AGD obtained legal advice regarding the interest earned
on funds advanced to funded respondents which stated that they are
accountable to the Commonwealth for any interest earned and should not use
this interest for their own purposes. There would be benefit in more closely

aligning Respondents Scheme funding agreements with legal advice received
by AGD.
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4. Respondents Scheme decision—
making

This chapter examines the decision—making process that AGD undertakes during the
selection of grants and the assessment of invoices. It also considers AGD’s internal
process to review Respondents Scheme decisions.

Introduction
4.1 In this chapter, the ANAO examined:
. AGD support for Respondents Scheme decision-making;

. the processing of grant applications, extensions and payments in a
timeframe consistent with normal business practices®?; and

. AGD'’s internal review process.

Support for decision—making

4.2 The quality of an appraisal process is dependent on the time and
resources that are dedicated to carrying it out efficiently. Risk assessment can
help agencies to target their use of scarce resources. In the context of AGD
support for the assessment process, the ANAO examined:

° AGD'’s decision-making and workflow tools; and

J Legal Assistance Branch training.

The grant assessment process

4.3 With the introduction of the Data and Workflow Grants System
(DAWGS) in August 2004 the process of appraising grants was streamlined
between administrative officers, legal officers, and delegates. Figures 4.1 and
4.2 below are the process flows for an application or an extension of a grant of
financial assistance and for the assessment of invoices. In summary, the
application/invoice is received by an administrative officer, and then a legal
officer assesses the application/invoice and prepares a submission for the
consideration of the delegate. Finally, the delegate approves the decision.

2 The ANAOQ'’s Better Practice Guide on Cash Management suggests that 30 days is the normal turn

around timeframe for the payment of an invoice. The Attorney—General in 2003 considered that 4-6
weeks was an appropriate turnaround for invoice payment as well as assessment of an application.
AGD’s DAWGS has time frames for the completion of processing tasks.
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Figure 4.1

The Grant Appraisal Process Flow
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Figure 4.2

The Grant Invoice Process Flow
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Respondents Scheme decision—making

Decision—making and workflow tools

4.4 Legal officers and delegates are responsible for the appraisal of grant
applications, extensions and invoices and require tools and training to assess
grants equitably and consistently. AGD has a range of tools to assist in the
appraisal process. The ANAO examined the following AGD’s decision-making
tools:

J the Attorney—-General’s Guidelines;

J AGD’s Assessment of Costs in native title matters;

. AGD’s Native Title — Grant Administration: Policies and Procedures
Manual; and

. AGD’s workflow tool—the Data and Workflow Grants System
(DAWGS).

The Attorney—General’s Guidelines

4.5 The Attorney-General’s Guidelines are the primary reference used by
legal officers and delegates to assist with the appraisal of grants. The
Guidelines refer to the relevant provisions of the Act and assessment criteria—
presented in Chapter Two, Table 2.2.

Reasons for a decision

4.6 Sound practice requires that the appraisal process should be
documented in adequate detail. Decision-makers and their staff should retain
working papers and notes taken at the time decisions are made. The retention
and availability of these records protect all those involved in the selection
process against any suggestion the projects have not been selected on their
merits. %

4.7 A good decision is based on reasons that explain and justify it. A key
objective of public administration and administrative law is that people are
able to obtain the reasons for decisions that affect them.”* Making the reasons
for decisions of successful grants decisions available enhances the
accountability and transparency of grant programmes. Reasons for not
selecting unsuccessful applications should also be made available to the
relevant applicants as this would help them prepare any future application.

% ANAO, May 2002, op cit, p. 47.

% Clayton Utz, 2003, Good decision-making for government: reasons for decision.
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4.8 A ‘reasons for a decision note” is generated by DAWGS to accompany
all Respondents Scheme decisions. This decision note contains information on
AGD’s assessment against the Guidelines. An assessment of estimated legal
costs is included, as well as any other factors that AGD considers relevant in
reaching a conclusion.

4.9 The ANAO considers the ‘reasons for a decision note’ to be a
transparent and effective method of capturing the reasoning behind the
decision-making process and making this information available to the grant
applicant.

410 To examine AGD’s assessment procedures in relation to the application
of the Guidelines, the ANAO analysed a random sample of 15 decision notes.”

411  The Guidelines state to assess ‘reasonableness’ consideration is given to
a range of factors, including the following criteria:

(a) the severity and extent of the implications of the native title claim for the applicant for
financial assistance, for example, the interests of the party which are claimed to be affected
by the native title claim, as well as what is being claimed by the native title claimants and
the extent of their claim;

(b) the number of claims which directly affect the applicant and in respect of which that
person is a registered party;

(c) does the applicant really have a role or a genuine interest in the claim process. What will
happen if the person/group does not have the opportunity to put forward its views;

(d) whether the benefit to the applicant is worth the costs of the case;

(e) the benefit which the parties will gain from an agreement or a mediated outcome;

(f) the novelty or legal importance of the issues raised; and

(g) the benefit which the general public will gain from obtaining a decision in the matter.

412  AGD advised that when assessing a grant application or an extension,
it does not treat the Guidelines as a check list. This is in accord with a decision
of the Federal Court—Applicant 5214 v Attorney—General of Australia [2004],
FCA 1635—where the Court decided that programme guidelines were not to
be used as a checklist of conditions. In the context of the Respondents Scheme,
developments in native title law and amendments to native title applications
impact on the threshold question of sufficiency of interest in a native title
application (see criterion C). As a consequence, while legal officers have

% Relevant files were obtained from the three senior legal officers within the Legal Assistance Branch to

provide a geographic and industry coverage and also to cover the different types of decisions—the
approval, rejection and review of commitments and extensions.
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reference to the Guidelines in totality when assessing an application, the issues
that are relevant to each decision are addressed and appropriate weight is
given in each instance.

413  Where further grants are made to an applicant (i.e. an extension), it is
usual to confirm that the applicant retains the same interest in the proceeding
(e.g. they are the holder of a pastoral lease) without detailed analysis being
necessary.

414 The ANAO analysis of AGD’s assessment against the reasonableness
criteria found that not each criterion was assessed in each instance and some
were assessed in more detail than others. This supported AGD’s premise that
the Guidelines were not to be treated as a checklist for decision-making
purposes.

Assessment of Costs in native title matters

415 1In 2003, AGD made a number of changes to its procedures for dealing
with applications for, and grants of, financial assistance to respondents. These
changes were made to:

. improve future administration of grants and ensure that the funds
available for this financial assistance are distributed and wused
efficiently and effectively; and

. bring about consistency in the interpretation and application of the
guidelines when assessing accounts and making grants.

416  The Guidelines refer to the Federal Court Scale of Costs and set out a
policy in relation to solicitors” accounts: “solicitors should submit an itemised
invoice of their work sufficient to enable a determination as to the
reasonableness of their costs.”” Part of the 2003 changes sought to reinforce the
requirement that solicitors should submit itemised accounts with enough
detail for AGD to determine the reasonableness of costs.

Itemised accounts must set out, on a day-to-day basis:

° the date of the work;

J the specific nature of the main activity or task undertaken;
o the person or persons who undertook the work;

J the applicable item under the Federal Court Scale;

% Attorney—General’s Guidelines, para 7.14 and 7.15.
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o the time involved, on each day, in undertaking the work or other basis
for calculating the cost of the item (e.g. the number of pages for

photocopying);
o the unit cost per item (e.g. 25 cents per page for photocopying); and
. the total cost of the item.”

417 To ensure that AGD’s process of invoice assessment was as open and
transparent as possible for legal practitioners, AGD prepared the Assessment of
Costs in native title matters—August 2003 document as part of the changes to its
administrative procedures. It is included in the package of information that is
forwarded to applicants to help them to prepare applications. Assessment of
Costs in native title matters—August 2003 requires items of work to be based on
time units of no greater than six minutes and aligned to the rates specified
under the relevant scale item in the Federal Court Scale.?

418 The detail required by the Assessment of Costs in native title matters—
August 2003 results in large and detailed invoices. For example, an invoice
dated 21 May 2005 for $11 658.86, comprised seven pages with 103 line items.*”
The ANAO was advised that these invoices are scrutinised thoroughly on a
line-by-line basis by both the legal officer and the delegate.

419 Grant recipients—including legal firms and peak organisations—have
noted the time consuming nature of these invoicing requirements. The ANAO
was advised by legal firms during fieldwork that conventional legal billing
software does not accommodate AGD’s invoicing standards. Grant recipients
considered that reporting against each individual item and providing the
supporting documentation required by AGD was time consuming and costly.
In a number of instances, peak organisations commented that they do not have
the recordkeeping systems to help prepare invoices with the level of detail
required by AGD. AGD advised that it simplified peak organisations’
management of grant funds through the practice of making grants to them to
pay the salary of Native Title Officers.

AGD letter 1 July 2003, Financial Assistance for native title matters —Departmental procedures.

% The Federal Court Scale of Costs typically sets out a schedule for solicitors’ fees and related clerical

support items such as typing and photocopying. The Attorney—General’s Guidelines requires the use of
the Federal Court Scale to cost solicitors’ fees and these related items.

% A line item has the date, a short description of the work involved, time, Federal Court Scale item and the

amount.
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420 It would be appropriate to review the usefulness of the procedural
requirements contained in AGD’s Assessment of Costs in native title matters—
August 2003 in the context of the implementation of the Government’s
measures to reform the Native Title System. This review could ascertain
stakeholders” views as to the adequacy of AGD’s current invoicing
arrangements in light of stakeholders’ invoice preparation systems.

Native Title—Grant Administration: Policies and Procedures Manual

4.21 Typically, government agencies involved in grant administration use a
Policy and Procedures manual to assist in decision-making. By using such a
manual a level of assurance is obtained that decisions are made against a set of
standards or norms.

4.22 The Native Title—Grants Administration Policies and Procedures
Manual was released in March 2005. The document is an assemblage of emails
between legal officers and delegates discussing various issues related to grant
administration, including the treatment of GST, specific Federal Court Scale
items and travel and accommodation rates.

4.23  The stated purpose of the document is to collate, from a number of
sources, statements on the policies and procedures for the administration of
Respondents Scheme grants. It also refers to other information sources such as
DAWGS and AGD’s information management system and written legal
advices.

4.24 The manual acknowledges that: ‘some policy/procedure statements
have been attributed to “corporate knowledge”. This is because although these
are settled, a written statement could not be located.’

425 The ANAO considers that the current manual could be improved.
There would also be merit in maintaining the manual as a web-based reference
document so that it can be updated as the need arises and aligned with the
Respondents Scheme’s other corporate documents.

Data and Workflow Grants System (DAWGS)

System controls

426 AGD’s DAWGS is a workflow tool that records decisions, payments
and grant balances. As such, it is fundamental to the processing of grant
claims. Once matters are entered in DAWGS, the case is assigned to the
relevant action officer. Allotted tasks have time frames for completion and
appear as overdue after the time period has elapsed.
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4.27 The ANAO examined DAWGS workflow process in the following
areas:

. separation of duties in the approval process; and

. quality of post DAWGS implementation data.
Separation of duties in the approval process

4.28  Good internal control requires that no single officer should appraise an
application for funding assistance, give financial approval for the expenditure
and make the offer to the applicant. Such an arrangement involves an
unacceptable risk of collusion with the applicant and the possibility of fraud.
The separation of duties is a fundamental internal control. The responsibility
lies with agencies to ensure that identified risks are mitigated.'®

4.29  The 2005 internal audit report into AGD'’s financial assistance schemes
commented on probity concerns with the decision-making process:

If two staff members are not required to sign off on decisions, staff may make
decisions on their own and important considerations regarding the grant may
not be assessed which may lead to additional internal reviews being sought by
grant applicants. In addition, the involvement of only one staff member
increases the risk that collusion may occur between staff and grant recipients,
and inappropriate grants may be approved. 10!

4.30 The internal audit committee report recommended that: ‘formal sign
offs on decision notes by a secondary staff member would provide an
additional safeguard against inappropriate decisions and therefore
inappropriate payments being made."10?

431 AGD’s response was:

AGD believes that it would be burdensome and inefficient to require that two
staff members be involved in each and every decision. At present, all
delegates, including the branch head, handle matters as action officer. 1

432 The ANAO interrogated DAWGS data concerning the separation of
duties in the approval process and found that of the 174 payments recorded
post-DAWGS implementation, 62 records were found where the legal officer

100 ANAO, May 2002, op cit, pps. 46/47.

9" AGD, April 2005, Follow up Review of Financial Assistance Grant Administration—-Legal Assistance
Branch, p. 15.

192 AGD, April 2005, ibid, p. 16.

1% AGD, April 2005, ibid, p. 17.

ANAO Audit Report No.1 2006-07

Administration of the Native Title Respondents Funding Scheme

90



Respondents Scheme decision—making

and the delegate approving the payment were recorded as the same person. In
addition, a further 27 records were found to have a blank field for
administrative officer, legal officer or delegate.!%

4.33 The ANAO considers that AGD should implement controls to ensure
the DAWGS approval processing requires a recommendation ‘sign off’ by a
legal officer with a final decision ‘sign off’ by a delegate and that a complete
record of decision-making is maintained in DAWGS.

Quality of DAWGS post implementation data

Client information

4.34 DAWGS has a client information table that contains a list of all clients
and their contact details. Every client is assigned a unique identification
number.

435 An ANAO analysis of DAWGS data on the client information table
found clients with multiple client identification numbers and, in some cases,
up to four unique identification numbers. In most instances, the only
difference in the client details attached to the identification numbers was the
use of upper or lower case for the first letter in a client’s name.

436 When multiple client ID numbers are recorded there is a very high
probability that an action officer may create a new client ID, being unaware
that one already exists. The pre-existing client ID may have only a minor
variation in the client details. This impedes the action officer from searching
DAWGS for additional grants of assistance held by the same client and as a
result the ability of legal officers to effectively assess grant applications is
compromised.

4.37 The ANAO considers that multiple client identification numbers affects
the ability of AGD to track and monitor multiple grant applications from the
same client.

4.38 The ANAO interrogated the client, legal firm, and vendor tables within
DAWGS and found:

° of the 5 183 records in the vendor table, 2 936 addresses were blank;
° of the 2 205 records in the client table, 1 642 addresses were blank; and
° client information in other fields was found to have similar blank fields.

% AGD has advised that these results were input errors and a function to eliminate such input errors will be

considered as part of the DAWGS enhancement programme.
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439  AGD advised that where data fields in DAWGS are incomplete and
those fields are required to improve processing, they will be updated.

Native title claims

4.40 A fair and consistent assessment of grant applications requires current
and correct information about native title claim particulars. It is essential that
AGD assess grant applications using current and correct native title claim
details.

4.41 The process to update native title claim details is outlined in the
DAWGS reference manual.'®®

4.42  The native title claim ‘proceeding type’'® is one of the fields in the
native title claims table. The ANAO analysed records held in the table and
found that of 359 records, the proceeding type for 175 records in the native title
table was blank. In addition DAWGS does not have the ability to distinguish
between mediation and litigation. Of the proceeding type fields that were not
blank, 176 were recorded as proceeding with litigation/mediation and eight
were proceeding with an ILUA in the National Native Title Tribunal.

4.43 Creating and amending native title claims is the responsibility of AGD
administrative officers.!%”

4.44 Legal officers regularly access the websites of both the Federal Court
and the National Native Title Tribunal to check on the status of native title
proceedings where funded respondents are involved. However, the ANAO
found that administrative officers do not update the native title claims table in
DAWGS on a regular basis. AGD’s ability to report on the types of native title
proceedings where respondents receive grant funds could be hampered by the
irregular update of the native title claims table. In addition, this could make it
difficult for AGD to develop a history of how different respondent
organisations and their legal representatives have approached native title
claim matters.

% DAWGS reference manual, para 9.5.

106 Proceeding type refers to whether the matter is being handled by the National Native Title Tribunal or by

the Federal Court.

7 DAWGS reference manual, para 9.3.
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Recommendation No.3

4.45 To ensure AGD staff have access to high quality data, the ANAO
recommends that AGD evaluates, on a periodic basis, the data held in its Data
and Workflow Grants System (DAWGS) tables to:

J determine which data are essential for business purposes; and

J ensure that the quality of these data is sufficient to support business
purposes, for example performance and financial reporting.

4.46 AGD response: Agree.

4.47  AGD notes that the Data and Workflow of Grants System (DAWGS)
programme is a workflow tool that records decisions, payments and grant
balances. Information on the status of a native title claim is readily available on
each individual native title claim file, although recording of the information on
DAWGS provides a useful central access point.

Legal Assistance Branch training

4.48 In addition to having sufficient tools to assist in decision-making,
consistency in grant decision-making would be enhanced by regular training
for new employees as well as updates for current legal officers.

4.49 DAWSGS has both a training manual and an e-learning package which
is available to all staff members within the Legal Assistance Branch. AGD
informed the ANAO that legal officers hold regular meetings to discuss
emerging issues and to exchange information on how particular issues are
dealt with. The ANAO considers that this level of informal exchange of
‘corporate knowledge’ is useful and supportive.

450 To moderate the risk of inconsistencies in assessment procedures and
the potential for flawed decision-making, the ANAO suggests that AGD’s
informal working environment of information exchange could be supported by
a quality training and mentoring programme.

Respondents Scheme processing

4.51 The ANAO examined the process undertaken by AGD in processing
applications, extensions and invoices. This included an examination of:

o applications, extensions, invoices and review processing arrangements;
and
o issues to do with consistency of approach between decision—-makers.
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4.52 AGD advised the ANAO that the Respondents Scheme has emerged
from a period where there were serious delays in the processing of
applications, extensions and invoices. AGD had a substantial backlog of
applications, extensions, invoices and reviews. AGD records were poor and
reconciliation of their electronic and paper records was problematic. The
backlog prevented payments being assessed and approved in a timely manner.
Some grant recipients experienced a two-year delay before payment of
accounts.

Applications and extensions processing

4.53 AGD’s Legal Assistance Branch reports, on a monthly basis, to the
Secretary on the progress of native title grants administered by AGD—see
Chapter Two. The Secretary’s report includes the number of applications,
extensions, reviews and invoices that have been received, processed or are
pending. The ANAO has used these data for trend analysis on the processing
of applications and extensions.

4.54 Targets for the processing of applications and invoices are not formally
documented. However, a grant recipient was advised in 2003, that, consistent
with normal business dealings, AGD was working progressively towards
being able to provide a guaranteed turnaround of between four to six weeks
for accounts as well as applications for assistance.

4.55  Figure 4.3 below tracks the number of applications received, processed
and pending over two years.
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Figure 4.3
Respondents Scheme applications October 2003 to September 2005
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Source: ANAO, based on Financial Assistance Section, LAB, AGD, sequential reports to the Secretary on
the outstanding work of the Financial Assistance Branch, October 2003—September 2005.

4.56 There has been a gradual but marked reduction in the number of
pending applications. In the four months to September 2005, AGD had an
average of 67.75 applications pending per month. AGD processed an average
of 9.25 applications per month and the average number of applications
received was 9.25.1% The ANAO estimates that at the four month average
processing rate of 9.25 applications per month, it would take over seven
months to process all pending applications if they received priority over any
new applications.

4.57  This indicates that the processing time of applications continues to be
outside the advice provided to an AGD client in 2003.

4.58 Figure 4.4 below illustrates AGD’s processing of extensions over the
same time frame.

%8 Secretary’s Report, 30 September 2005.
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Figure 4.4

Respondents Scheme extensions October 2003 to September 2005
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Source: ANAO, based on Financial Assistance Section, LAB, AGD, sequential reports to the Secretary on
the outstanding work of the Financial Assistance Branch, October 2003—September 2005.

4.59 There has been a gradual but marked reduction in the number of
pending extension applications. In the four months to September 2005, AGD
had an average of 94.75 extensions pending per month. AGD processed an
average of 14.25 extensions per month and the average number of extensions
received was 22.5.1° The ANAO estimates that at the four month average
processing rate of 14.25 extensions per month, it would take over six months to
process all pending applications if they received priority over any new
applications for extensions.

4.60 This indicates that the processing time of extensions continues to be
outside the advice provided to an AGD client in 2003.

4.61 AGD has informed the ANAO that it has not set targets for applications
or extensions processing.

The turnaround of applications varies enormously, because it is very common
that we need to ask the applicant for further information before we can make a

9 Secretary’s Report, 30 September 2005.
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decision. We don’t have a target for finalising applications for the same
reason.!10

4.62  Without measurable targets, AGD is unable to monitor and report its
performance in assessing applications and extensions.

4.63 AGD has developed a draft document—Identification of Key Performance
Indicators, 26 June 2000, which identified goals and key performance indicators
for grant processing. The ANAO was advised that the document was not yet
implemented.

4.64 The draft document contained valuable insight into the setting of
performance targets. The goal for the Financial Assistance Section for
application processing was:

. Goal 1—decide financial assistance applications in a timely manner;
Key Performance Indicators:

- % of all applications not requiring further information decided
within one month of receipt — 100% being the target;

- % of requests for further information regarding applications to
be despatched within two weeks of the application being
received — 100% being the target; and

- % of applications requiring further information decided within
one month of information being provided — 100% being the
target.

4.65 The ANAO suggests that AGD revisits its draft June 2000 Identification
of Key Performance Indicators document with a view to introducing performance
indicators for its application and extension processing.

Consistency

4.66  Consistency in Respondents Scheme decision-making by AGD has
been an issue for a number of years.

4.67 In addition, a very large proportion of applications are refused or
partially refused.

A total of 60 applications for assistance under the respondents funding
programme were refused in 2004-05. This is in addition to the very large (but

"0 AGD email, 26 October 2005.
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unquantifiable) number of applications that were refused in part through write
downs of the amount of assistance sought in the application.!"

4.68 According to the Secretary’s reports, in 2004-2005 there were a total of
136 applications.!? Of these, 60 were refused. This represents a refusal rate of
around 45 per cent. As well, AGD is unable to identify the number of
applications that were refused in part.

4.69  The Identification of Key Performance Indicators draft document identifies
indicators to measure the consistency of decisions:

Possible measurable outcomes might therefore include:

number and percentage of decisions reviewed;
number and percentage of decisions overturned on review;
percentage of decisions reviewed that result in an altered decision;

number and percentage of decisions the subject of an investigation by
the Commonwealth’s Ombudsman’s Office;

number and percentage of decisions the subject of an investigation by
the Commonwealth Ombudsman Office resulting in a report
favourable to the applicant;

percentage of all such investigations that result in a report favourable
to the applicant;

number of complaints received by way of ministerial or other
correspondence; and

amounts committed compared to scheme grant averages. 3

4.70 However, AGD does not currently have any measures in place to
monitor this. The ANAO suggests that AGD implement measures to
periodically monitor and report on its consistency in decision-making.

" AGD email, 27 October 2005.

112

Secretary’s report, September 2005.

" Financial Assistance Section, AGD, Identification of Key Performance Indicators, final draft, p. 6.
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Invoice processing

4.71 It is Australian Government policy to pay accounts on the date
specified in the agreement for payment with the supplier. This is normally
30 days from the date of acceptance of goods or services and the receipt of a
correctly rendered invoice.'*

4.72  Figure 4.5 below demonstrates improvements in processing times for
the payment of invoices. AGD has now reached a stage where it processes
about the same number of invoices it receives each month.

Figure 4.5
Respondents Scheme invoices October 2003 to September 2005
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Source: ANAO, based on Financial Assistance Section, LAB, AGD, sequential reports to the

Secretary on the outstanding work of the Financial Assistance Branch, October 2003—September
2005.

4.73  AGD has a goal to have a 30 day turnaround for processing of invoices:

Our immediate target is to eliminate all pre-1 July invoices by 30 November
and, once that has been achieved, to reach a situation where all pending
invoices are within current terms (i.e. not more than 30 days)."’s

"4 ANAO, March 1999, Cash Management in the Commonwealth Public Sector, p.5.

"5 AGD email, 6 October 2005.
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474 The ANAO considers AGD’s processing of invoices conforms to
Australian Government sound practice.

Review Processing

4.75  The Provision of Financial Assistance by the Attorney—General in Native Title
Cases Guidelines provides an internal process to review administrative
decisions.

476 The ANAO examined:

. individual instances where applicants requested a review of an initial
application decision—in part or in full;

. support for review processing; and

o trend data concerning reviews.

Individual applications and invoices

4.77  The review process involves a re-examination of the reasons supporting
the original decision. In so doing, the process takes into account the reasons
put forward by the applicant plus reference to the Attorney—General’s
Guidelines and the departmental Assessment of Costs in native title matters—
August 2003 document.

4.78 The review process provides an opportunity for the applicant to
comment on or refute the views formed by the original decision—-maker.

System support for review processing

4.79 DAWGS workflow sets out the processing steps for the review of a
decision including selecting a delegate who cannot be the delegate who
originally approved the decision.’® ANAO analysis of DAWGS data found the
‘review delegate ID’ field in the payments table empty. To assure itself that the
transparency of the review process is supported by its workflow system, the
ANAO suggests that AGD should enhance DAWGS to ensure that the input of
the ID of the review officer in the relevant tables is enforced.

Trend data

4.80 The following figure 4.6 indicates the status of reviews over a two year
period.

"8 AGD, Reference Manual for DAWGS, 2004, 6.76.

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

100



Respondents Scheme decision—making

Figure 4.6

Respondents Scheme reviews from October 2003 to September 2005
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the outstanding work of the Financial Assistance Branch, October 2003—September 2005.
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4.81 These data indicate that AGD’s Financial Assistance Section has been
able to significantly reduce the number of reviews that were outstanding for
most of calendar year 2004.

4.82 In the four months to September 2005, AGD had an average of 108.25
reviews pending per month. AGD processed an average of 23.25 reviews per
month and received an average of 9.25 reviews.!” The ANAO estimates that at
the four month average processing rate of 23.25 reviews per month it would
take over four months to process all pending reviews if they received priority
over any new reviews received. This estimate indicates that there are still
considerable waiting times for the processing of reviews.

4.83 The 2000 draft Identification of Key Performance Indicators document
included a goal to: ‘ensure sound and consistent decision-making occurs.” The
draft key performance indicators relating to this goal are the number of review
decisions sought; and the number of reviews overturning a decision of the
Section.

"7 Secretary’s Report, 30 September 2005.

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

101



484 AGD advised that:

. they doubted that they could provide data on average turnaround
times in any meaningful way for reviews, because it is very common
that we need to ask the applicant for further information before we can
make a decision. DAWGS does not distinguish those reviews pending
with us from those that are on hold while we await further information;
and

J we don’t have a target for finalising reviews for the same reason."®

4.85 The ANAO recognises that there are constraints where insufficient
documentation has been provided by applicants to enable the review to be
completed in a timely manner. However, the ANAO considers it would be
useful to develop a performance indicator for the completion of reviews where
such a constraint does not apply.

4.86 The ANAO suggests that AGD’s management of the review process
could be improved by developing a performance indicator for the review
process where no additional documentation is required.

Conclusion

4.87  In assessing support for decision-making, the ANAO found:

J the ‘reasons for a decision” note to be a transparent and effective
method of capturing the reasoning behind the decision-making
process;

. grant recipients —including legal firms and peak organisations—noted

the time consuming nature of AGD’s invoicing requirements. AGD
requires items of work to be based on time units of no greater than six
minutes and aligned to the rates specified under the relevant scale item
in the Federal Court Scale of Costs. In a number of instances, peak
organisations commented that they do not have the record keeping
systems to help prepare invoices with the level of detail required by
AGD. AGD advised that it simplified peak organisations’” management
of grant funds through the practice of making grants to them to pay
the salary of Native Title Officers;

. AGD’s Native Title — Grant Administration: Policies and Procedures
Manual is an assemblage of emails between legal officers and delegates

"8 AGD email, 26 October 2005.
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discussing various issues related to grant administration, including the
treatment of the goods and services tax (GST), specific Federal Court
Scale items, travel and accommodation rates;

o AGD’s audit committee recommended that: ‘formal sign offs on
decision notes by a secondary staff member would provide an
additional safeguard against inappropriate decisions and therefore
inappropriate payments being made.” The ANAO analysed DAWGS
data concerning the separation of duties in the approval process and
found that of the 174 payments recorded post-DAWGS
implementation, 62 records were found where the legal officer and the
delegate approving the payment were recorded as the same person. In
addition, a further 27 records were found to have a blank field for
administrative officer, legal officer or delegate!;

. the native title claim “proceeding type’ is one of the fields in the native
title claims table in DAWGS. The ANAO analysed records held in the
table and found that of 359 records, the proceeding type for
173 records in the native title table was blank. Of the balance, 176 were
recorded as proceeding with litigation/mediation and eight were
proceeding with an ILUA; and

. AGD has developed a draft document— Identification of Key Performance
Indicators, 26 June 2000, which identified goals and key performance
indicators for grant processing. The ANAO was advised that the
document has not been implemented yet.

4.88 The ANAO found that the processing time of Respondents Scheme
applications, extensions, invoices and internal reviews of decisions had
improved with invoices now being processed within the standard 30 day
turnaround. However, while performance indicators were in place for the
processing of invoices, no indicators had been established for the other
assessment processes noted above. As well, the ANAO found that AGD does
not have any measures in place to monitor consistency within its decision—
making processes.

"9 AGD has advised that these results were input errors and a function to eliminate such input errors will be

considered as part of the DAWGS enhancement programme.
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Recommendation No.4

4.89 To ensure that AGD decision-making is consistent and of a high
quality, the ANAO recommends that AGD introduce:

° a periodic quality review of application/invoice processing
arrangements;
. a review of the sufficiency of the tools available to support quality

decision-making, including the grant administration policies and
procedures manual, DAWGS processing and formal training for new
legal officers; and

° performance indicators to monitor the grant application and review
process.

490 AGD response: Agree.
Periodic quality review

491  Agree. AGD is committed to employing best practice methods to ensure
the timely processing of applications and invoices. AGD will implement
periodic quality reviews to ensure that where necessary, application and
invoice processing methods are refined and improved.

Review of efficiency of tools available

4.92  Agree. AGD will review the Assessment of Costs document to ensure that
it continues to facilitate the efficient and transparent assessment of invoices,
and will also update the document in light of the revision of the Respondents
Scheme Guidelines.

493 Refinements and enhancements to DAWGS are ongoing. Funding has
been secured for 2006-07 for that purpose, including to enhance DAWGS’
reporting capacity. An e-learning facility was recently added to DAWGS to
assist users.

494 New legal officers currently undergo a comprehensive training
program to guide them in the processing of applications and invoices. Legal
officers also have access to departmental training on the history and scope of
the Native Title Act 1993 and the Native Title System, as well as external
training to promote an understanding of the native title claims process.
Ongoing internal training is provided to legal officers and administration staff
to share knowledge and improve skills and promote best practice.
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495 AGD has also established a project team to coordinate the
implementation of the recommendations of this Report.

Performance indicators to monitor the grant application and review process

4.96  Agree. The project team established to implement the recommendations
of this Report will develop tailored performance indicators to monitor the
grant application and review process.
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5. The management, monitoring and
acquittal of the Respondents
Scheme funding agreements

This chapter assesses AGD’s management of the grant funding agreements that arise
from the decision—making process, discussed in Chapter Four. It also examines AGD’s
monitoring of the Respondents Scheme, including AGD’s monitoring strategy and its
financial and performance monitoring and reporting. Finally, AGD’s acquittal
procedures are reviewed.

Introduction

5.1 The funding agreement is the instrument through which grants are
facilitated. Well drafted funding agreements are necessary for the effective
management of a grants programme. In the case of the Respondents Scheme,
legislation imposes specific requirements such as how, to whom and in what
form a grant of financial assistance for respondents in native title matters is
made. The Attorney—General’'s Guidelines specifies particular terms and
conditions. Grant administrators are bound to adopt and enforce these
requirements. Sound practice requires funding agreements to also incorporate
other terms and conditions, which derive from an analysis of the programme’s
risks.”? To support their effectiveness, funding agreements require a robust
monitoring regime.

5.2 Monitoring financial performance and programme performance is an
essential feature of good administration. Financial monitoring examines
whether the relevant accountability procedures associated with the grant have
been complied with.'?! Performance monitoring examines the extent to which
desired outcomes have been achieved. Timely reporting of both financial and
programme performance enables stakeholders to gauge programme
effectiveness and allows programme managers to make adjustments where
required. It is important for grant administrators that a link between these two
aspects of monitoring is established so that the source of discrepancies in
performance can be readily detected.

20 ANAO, May 2002, op cit, p. 49.

2 bid, p. 57.
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The management, monitoring and acquittal of the Respondents Scheme funding agreements

5.3 Grant programmes such as the Respondents Scheme expend funds
made available to the agency for them to administer on behalf of the
Australian Government. Acquittal is one of the processes by which the agency
demonstrates to the Minister (and subsequently to the Australian Parliament),
that it has administered the funds in a responsible and legal manner.

5.4 In this chapter, the ANAO assessed:

o AGD’s management of funding agreements for the Respondents
Scheme;

o AGD’s monitoring and reporting strategy; and

. the effectiveness of AGD’s acquittal procedures.

Respondents Scheme funding agreements

5.5 Well drafted funding agreements are necessary for the effective
management of a grants programme such as the Respondents Scheme. The
sound management of funding agreements is dependent on the incorporation
of appropriate terms and conditions derived from an analysis of the
Respondents Scheme’s risks and supported by an efficient and effective
monitoring regime.

5.6 It is also important to balance funding agreement accountability
requirements involving the protection of the Commonwealth’s interests and
the achievement of value for money against facilitating the achievement of the
outcomes of the grant programme. 22

5.7 In this section, the ANAO examined the funding agreement template
developed by AGD for the Respondents Scheme, to assess:

. whether it establishes a clear understanding between the parties on
required outcomes; and

J whether the terms and conditions address accountability and risk
management requirements.
A clear understanding between the parties on required outcomes

5.8 A Respondents Scheme’s funding agreement represents the outcome of
negotiation between AGD and the grant recipient and should include a shared
understanding of the respective obligations of both parties and how the

22 ANAO, May 2002, ibid, p.49.
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agreement will operate. It is important that the agreement includes a clause
allowing for a review if there is little or no progress in achieving the agreed
outcomes.

5.9 Once a decision to fund an application has been approved by the
delegate, AGD’s Data and Workflow Grants System (DAWGS) generates a
template funding agreement. The template can be modified by the responsible
legal officer to take account of particular terms and conditions which may
apply. The funding agreement with the successful applicant takes the form of a
letter of advice to the applicant.

510 The template funding agreement includes a total commitment figure,
defines the scope of the grant and makes provision for a date range to be
included. The ANAO found that in some instances, the specification of
required deliverables was very broad—for example, the conduct of
preliminary legal work —while in others more measurable components were
detailed —such as reviewing the reasons for a Court decision and reporting to
and taking instructions from clients.!?

511 The ANAO considers that AGD needs to be as clear as possible in
specifying the outcomes expected from the funding agreement. This may
require more initial negotiation between the parties so that each party has a
clear understanding of the required outcomes and how they are to be
measured.

512 The funding agreements reviewed by the ANAO did not include any
provision for review if little or no progress was being made in achieving
specified outcomes.

513 The ANAO recognises that native title matters can be protracted.
However, to moderate this risk, the ANAO suggests that AGD insert a review
clause that requires a report from the grant recipient if no progress has been
made on achieving the specified outcome within a reasonable time frame. Such
an approach would enable AGD to monitor its commitment, at the individual
grant level, in a timely manner.

2 The ANAO reviewed the funding agreements, which were contained in the ANAO sample file review.
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The management, monitoring and acquittal of the Respondents Scheme funding agreements

Terms and conditions that address accountability and risk
management requirements

514 Sound practice requires funding agreements to specify terms and
conditions that address accountability and risk management requirements.!?*

515 The Respondents Scheme’s funding agreement template letter includes
a clause: ‘this grant is made subject to the terms and conditions set out in the
Provision of Financial Assistance by the Attorney General in Native Title Cases
Guidelines, and subject to the additional terms and conditions set out in this
letter.” Appendix 4 sets out the 22 terms and conditions which are legislatively
prescribed. Seven additional terms and conditions are contained in the funding
agreement template.

516 The ANAO considers that the use of additional terms and conditions
provides the opportunity to address identified programme risks.

5.17 AGD’s seven additional terms and conditions are detailed below:

o receipts or vouchers must be provided for all travel-related
disbursements and for any other disbursement over $100;

° each account must be in the form of, or accompanied by, a tax invoice
to the ‘Attorney—General’s Department’ that clearly identified the
itemised amounts (exclusive of GST) and the total GST component of
the invoice. Each account must include sufficient detail to enable the
department to determine the reasonableness of costs;

o each itemised account that is provided to the department must be
accompanied by a full trust account statement, and a report indicating
how the matter has been progressed and enclosing copies of any
orders made and any newsletter, legal opinions or expert reports
prepared or obtained;

o grants do not cover the payment of GST; grant funds held in trust
should not be used to meet any GST'%5;

o the grant of financial assistance (and each of its components, identified
above) must not be exceeded without prior approval from the
Attorney—General’s Department. No part of an amount specified as

24 ANAO, Audit Report No. 32 1996-97, Administration of Grants in the Australian Public Service, p. 35.

25 As discussed in Chapter Three, to meet AGD’s accounting procedures the GST component of an invoice

is paid from a GST specific account, while the GST exclusive component is paid from grant funds.
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the upper limit for one component of this grant can be used towards
another component, without the department’s prior written approval;

o you must contact the department to seek an extension of the grant if
you consider that further assistance is required to complete the current
stage of work or to cover work outside of the grant;

o if a grant extension is urgently required, you must provide the
Department with written notice of this, and, as soon as possible
afterwards, provide full details in the application for extension. Only
in these circumstances can a grant extension date from before the
receipt of the application.2

518 The ANAO reviewed both the legislative requirements and the
additional discretionary terms and conditions contained in the template
funding agreement and found they addressed accountability requirements.
However, there was no documentation to indicate whether they were
informed by an assessment of programme risks.

519 In Chapter 3 the ANAO examined key risks in the Respondents Scheme
funding strategies and identified two additional risk categories:

o the lack of financial monitoring arrangements for advanced grant
funds; and
o the treatment of interest earned.

5.20 These risks are left untreated in the template funding agreement.
521 The ANAO suggests that AGD:
° identifies all Respondents Scheme financial risks; and

o reviews the list of discretionary terms and conditions contained in the
funding agreement template letter to treat these risks.

5.22  Such an approach would enable AGD to ensure that the terms and
conditions of AGD’s funding agreements address both accountability and risk
management requirements.

Monitoring strategy

5.23  Generally a monitoring strategy is developed during the planning
phase of a grants programme such as the Respondents Scheme. A monitoring

%6 AGD’s template funding agreement.
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strategy takes into account the size of the grant and its perceived risk and
sensitivity.

5.24  Sound practice features of a monitoring strategy include:

° arrangements to ensure consistent and appropriately frequent
monitoring;
J monitoring arrangements that are linked to the overall objectives of the

scheme; and
° performance and financial monitoring of individual grants.'?”

525 In the case of the Respondents Scheme, sound practice would see
regular monitoring and reporting on the elements which AGD considers are
exposed to unacceptable levels of risk.

Consistent and appropriately frequent monitoring

526 AGD’s funding agreement with the grant recipient includes the
following monitoring provision:

The letters which advise grantees of grant approvals include a standard term
that each account provided to the department for payment must include a
report indicating how the matter has been progressed and enclosing copies of
any orders made and any newsletters, legal opinions or expert reports
prepared or obtained. Progress reports are also required before a decision is
made to continue assistance (i.e. any extension to a grant).!?s

5.27 The ANAO reviewed a sample of files maintained by the Legal
Assistance Branch and found adherence to this requirement to be inconsistent.
While details of activity can be obtained from account line items, the provision
of a report, which indicated how the matter had progressed, was generally
lacking.

528 While AGD set out budgets of anticipated work in its funding
agreements, the ANAO found there were no monitoring arrangements in place
to enable an assessment of whether or not activities undertaken were achieving
the required results. AGD’s own internal review reported in Chapter 6—see
paragraph 6.8, supports this finding. The review found that the frequency and
content of reports to the department varied significantly between grants and

27 ANAO, May 2002, op cit, p. 59-61.
2% AGD email, 11 October 2005.
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that a picture of significant events, dates and issues in a claim was not revealed
until all grants related to the claim were examined

5.29 The ANAO notes AGD’s interactive dialogue with its grant recipients
where clarification is sought if discrepancies arise concerning a trust or
commitment. This ongoing dialogue supports the more formal provisions of its
monitoring requirements.

5.30 Other AGD initiatives such as Native Title Officers grants included
monitoring arrangements. Background information on the Native Title Officer
initiative is provided in Appendix 2.

The monitoring of Native Title Officers

5.31 AGD funds peak organisations to employ Native Title Officers. Native
Title Officers help build capacity within the Native Title System. In peak
organisations, Native Title Officers liaise with officials of the organisation and
individual members and can influence the policy direction of the
organisation’s participation in native title matters towards the Government’s
preference (the resolution of native title matters though negotiation). Members
who are represented by peak organisations might more readily be encouraged
to enter into agreements as a result of Native Title Officer liaison between the
peak organisation and the claimant party.'?

5.32 In 2004-05, AGD expended $643 962'* on salaries for Native Title
Officers. This represented around seven per cent of AGD’s budget for grants of
financial assistance for respondent parties. It is important that the risks
associated with the Native Title Officer initiative are monitored and addressed.
Consistent and structured reporting requirements help in monitor this risk.
The ANAO examined a series of Native Title Officer quarterly reports.

5.33 In one case, the Native Title Officer reported quarterly against the
twelve work areas covered by their funding agreement. This report was short
and concise and no more than four pages. Important documents were attached
to the report, on an as required basis.’!

2 AGD, October 2005, Policy—Native Title Officer position.

30 AGD email, 21 October 2005. This amount does not include disbursements including travel for Native

Title Officers.
¥ Native Title Officer Report to end May 2005 and Native Title Officer Report to end July 2005.
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5.34 In another case, Native Title Officers were required to present
timesheets, detailed reports—including the percentage of time worked on
tasks performed, and copies of all documents prepared.'*

535 The ANAO found variability in the monitoring and reporting
requirements between organisations where Native Title Officers were funded.

5.36 The ANAO suggests that AGD introduces consistent and appropriately
frequent monitoring arrangements to better inform itself of grant performance.
This would apply to the Native Title Officer initiative as well as other types of
grant arrangements for the Respondents Scheme

5.37  Subsequent to ANAO fieldwork, AGD advised that peak organisations,
where Native Title Officers have been employed, have been provided with
templates for reporting on performance and are required to provide quarterly
performance reports based on these templates. The templates address the key
outcomes expected of the Native Title Officer positions, based on the terms
and conditions of the grant.

Performance and financial monitoring of individual grants

5.38 An individual funding agreement with a grant recipient should be
supported by a performance and financial monitoring framework. Such a
framework would alert management to shortfalls in performance or situations
where there have been significant over or underspends by the grant recipient.

5.39 A significant number of grants awarded under the Respondents
Scheme span several years. The risk of fraud or overpayment would be
reduced by establishing sound and regular monitoring arrangements.

5.40 Funding agreements can be used to reinforce monitoring and reporting
requirements with grant recipients. A useful approach is to consult with, and
obtain agreement from, grant recipients on the frequency and quality of
monitoring and reporting. This also ensures that compliance with the grant
monitoring arrangement is understood and can be met by the recipient.

82 AGD Letter, Notification of Native Title Officer grant, effective 1 July 2004 to 30 June 2005.
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Performance monitoring of individual grants

5.41 Performance monitoring is directed towards assessing the achievement
of individual grant objectives and, when aggregated, towards assessing the
achievement of programme objectives.

5.42 There were no monitoring arrangements in place enabling an
assessment as to whether individual grants of assistance were achieving the
outcomes specified in the funding agreement or contributing to overall
programme objectives.

543 The ANAO considers that AGD should—in conjunction with
stakeholders—develop a monitoring format that identifies critical aspects of
monitoring for performance assessment purposes.

Financial monitoring of individual grants

5.44  Effective monitoring of financial expenditure is required to ensure that:

. AGD’s appropriation for the Respondents Scheme is effectively
managed;

o the risk of fraud is minimised; and

. unexpended grant funds are returned to AGD.

545 The ANAO examined the processes AGD has in place to monitor
financial expenditure. In particular, the ANAO examined:

. the monitoring of grants at an individual level through DAWGS and
audited annual statements;

° reconciliation of AGD records internally and with the client; and

. AGD processes to recall unexpended grant funds—decommitment.

DAWGS monitors payments at individual grant level

546 DAWGS helps AGD staff monitor individual grants. DAWGS
calculates the remaining funds that should be held in trust every time
authorisation is given for trust drawdowns. AGD relays this information to
clients through letters generated by DAWGS.

5.47 The ANAO considers this an appropriate method of conveying the
current status of accounts to clients.
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Monitoring solicitors and peak organisations use of trust and general accounts

5.48 Proper monitoring requires reconciliation of annual audited statements
of accounts against AGD records. As at August 2005, AGD had just under
$11 million held in trust and general accounts.

5.49 AGD’s internal audit recommended:

The division should require solicitors who have had funds paid into their trust
accounts to provide the division annually with an audited statement of their
trust account transactions relating to grant monies received. The division then
needs to ensure that these audited statements agree to the details in relevant
grant files. 133

5.50 AGD advised the ANAO that, as part of its monitoring strategy, the
department requires a full trust account statement with every invoice.!

551 The ANAO found that not all grant recipients were sending in trust
account statements with invoices. Where grant recipients did not send in trust
account statements, no action was taken by AGD.

5.52  The ANAO also found that AGD did not periodically review trust
account statements. Administrative officers place account statements on the
relevant grant file which may or may not be reviewed by legal officers or
delegates. There is no administrative procedure to ensure a periodic review of
trust account statements.

5.53  Without a level of ongoing scrutiny, the ANAO considers that AGD
cannot assure itself that the amount held in trust and general accounts is
aligned with the amount recorded in DAWGS.

5.54 The ANAO suggests that AGD enforce its control requiring that trust
account statements accompany invoices and that annual audited account
statements are provided by solicitors and peak organisations where grant
funds are held in trust or other accounts. To support this, AGD should institute
procedures ensuring that staff reconcile these documents promptly against
AGD'’s records.

AGD’s reconciliation project

5.55 As a result of previous inconsistencies in practice and errors in the
handling of grants, AGD found that there were discrepancies both within and

3 AGD, October 2002, Review of grants administered by the Family Law and Legal Assistance Division, p.

16.
'3 AGD email, 12 October 2005.
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between AGD internal records and grant recipient records. AGD commenced a
project to reconcile all matters in late 2002.

5.56 In the context of the Respondents Scheme, reconciliation involves the
comparison of all paper documents on the file evidencing transactions or other
important business decisions against electronic records kept by the department
(such as the department’s financial management system [SAP]'®, the
Department’s payments database and the section’s database, which also
records draw-downs from trust which are not captured by SAP).

5.57 The reconciliation project also involves comparison against the trust
account, or bank account statement of the legal firm or peak organisation
involved. This has caused delays in the project owing to the quality and
sufficiency of the records kept by the legal firms and peak organisations (to
evidence the handling of Commonwealth funds) and the adequacy or
otherwise of the records maintained by the department.

5.58 The June 2005 Secretary’s report stated:

The total number of open grants of financial assistance under the native title
schemes that must be reconciled is 1 265. (The figure does not include grants
approved since DAWGS went live—with no funds in trust—which do not
need to be reconciled.) 13

5.59  Matters must be reconciled before applications, extensions and invoices
can be assessed. Matters must also be reconciled to enable AGD to accurately
identify its commitment totals and identify which matters can be
decommitted —this process is discussed in the next section.

5.60 AGD informed the ANAO that the progress of the reconciliation project
at the end of October 2005 was as follows:

o 571 have been fully reconciled;

° 180 have been reconciled to one end (at the AGD end and to one side
at the other end —i.e. the legal service provider or grant recipient); and

° 258 have been reconciled at the AGD end. 137

%5 SAPPHIRE (SAP) is a business application combining Systems, Applications and Products in data

processing. SAP financial management software is commonly used by Australian Government agencies

to increase accounting accuracy and support business processes.
3 Secretary’s Report, June 2005.

87 AGD email, 4 November 2005.
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5.61 The reconciliation project has continued for over three years. AGD
informed the ANAO that the reconciliation work is conducted on a grant-by-
grant basis with priority allocated to those grants that are most active. AGD
expects active grants to be reconciled by March 2006. AGD further advised that
dormant/inactive grants should be reconciled relatively quickly thereafter.!*

5.62  As at the end of October 2005, of the 1 265 native title matters, there still
remained 256 matters where reconciliation has not yet commenced. In
addition, 438 matters required partial reconciliation. In total, 694 matters still
required some form of reconciliation.

5.63 The current problems with reconciliation affect AGD’s ability to make
informed, consistent and timely grant decisions. Grant recipients are required
to wait for their matters to be reconciled before they receive funding for future
activities. It also affects AGD’s ability to accurately report the financial status
of the Respondents Scheme.

5.64 The ANAO suggests AGD finalise the reconciliation process in a timely
manner to ensure that grant funds are approved with minimal delay and that it
can accurately report the financial status of the Respondents Scheme.

DAWGS interaction with the department’s financial management system (SAP)
5.65 Reconciliation between the grants management system and AGD’s
financial management system (SAP) is required to provide assurance that the

amount entered into SAP is complete and accurate. Variances in the amounts
should be detected and discrepancies followed up in a timely manner.

5.66  Figure 5.1 presents AGD’s process of account payment.

% AGD email, 4 November 2005.
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Figure 5.1

Respondents Scheme account payment process

AGD
2. Account
AGD does assessed &
not reconcile approved
its records 1. Invoice Sent
with SAP
/ 5. Client
informed
3. Instructed to Account
pay account Paid
SAP > Client

4. Account Paid

Source: ANAO.

5.67 The ANAO found that there is no electronic exchange of information
between DAWGS and SAP. The ANAO was also advised that reconciliation
between SAP and DAWGS records is not performed. As a result, AGD cannot
provide assurance that the amounts entered into SAP, and therefore the
expense recognised by AGD, is complete and accurate. Without a periodic
reconciliation, variations in the amounts are not detected and therefore any
discrepancies are not followed up in a timely manner.

5.68 The ANAO considers that, without a periodic reconciliation between
DAWGS and SAP, AGD cannot assure itself that the amounts entered into SAP
(and, therefore, the department’s records of Respondents Scheme’s
expenditure) are complete and accurate.

Decommitment project

5.69 The management of grants of financial assistance require that grants
have a time limitation. Once the time period for the grant has elapsed or a
grant becomes inactive, unspent monies should be returned to AGD. Regular
monitoring of grants should alert AGD to grants that require decommitment.

5.70 A wuseful tool to identify inactive grants is to profile the age of
Respondents Scheme grants. The ANAO analysed DAWGS data at 30 June
2005. The result showing the age of Respondents Scheme grants is presented in
Table 5.1.
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Table 5.1
Age of current Respondents Scheme grants
Age of
o Undetrh12 12 _tﬁ4 24 —t::‘6 36 —tﬁs > 431 TOTAL
30.06.05 months months months months montns
Numbers 131 131 128 253 572 1215
% of total 10.78% 10.78% 10.53% 20.83% 47.08% 100.00%
Running 131 262 390 643 1215
total
Running % | 10.78% 21.56% | 32.09% 52.92% 100%
Source: ANAO analysis of DAWGS data as at 30 June 2005.

Note: These grants are recorded in DAWGS as open, that is, they may be inactive but the grant funds
are still able to be used if the need arises.

5.71
assistance, many grants are inactive or finished, but not closed. Table 5.1
indicates that a large proportion (47%) of Respondents Scheme grants could be
in this category, that is, inactive or finished but not closed. AGD advised that
as part of the transition to the implementation of the revised Guidelines, all
grants will be reviewed to ensure that they remain relevant.

As AGD does not generally place time restrictions on grants of

5.72  AGD does not monitor the progress of grants to determine whether or
not grant funds are still required. Therefore, it cannot determine, at an
individual or at a programme level, the amount of grant funds remaining in
this category. As a result, AGD has not quantified the funds outstanding in
these matters and has not recalled these funds.

5.73 The decommitment of grants and the recall of decommitted funds is
important to AGD’s strategy to fund its ongoing Respondents Scheme
commitment.!®

5.74  Decommitment of matters cannot occur until after the matter has been
reconciled. Inactive grants are a low priority for reconciliation and this has

affected the ability of AGD to decommit matters.
5.75 AGD’s decommitment process occurs in two ways:

o if the process relates to the unused component of a forward
commitment, it is simply decommitted;

¥ Secretary’s report, 30 September 2005.
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o if the process relates to a trust advance already held by either a law
firm or a peak organisation, then when the grant is closed, any unused
trust advance is reallocated to other active matters. Alternatively we
would recall the trust advance and return it to the Consolidated
Revenue Fund (CRF).140

5.76  AGD advised the ANAO that from April 2005 to 11 November 2005,
83 grants in native title matters had been decommitted. While DAWGS has the
facility to record decommitted amounts, AGD has experienced difficulties with
this part of the workflow and has recently begun to manually record the
amount of money decommitted. AGD advised that the process of
de—commitment and the facility to report on de-commitments will form part of
the proposed enhancement of DAWGS.

5.77  Subsequent to field work, AGD advised that they seek to decommit
excess funds in cases where individual grants have been grouped into a
regional grant. (Groupings are in some instances ordered by the court or
initiated by AGD in agreement with peak bodies.) In such circumstances,
efficiencies are achieved through the grouping of parties, facilitating the
decommitment of some funds held by individual grantees.

5.78 In some instances, where grants have been made relating to a specific
stage of a matter, AGD has sought to decommit funds that have not been used
once that stage of the matter has concluded. AGD advised that individual
delegates have initiated the retrieval of reports from DAWGS on matters
which have been inactive for 18 or more months for review and possible
decommitment. This practice will be more widely used, where it is deemed
administratively efficient. It may be the case that there is a high likelihood that
additional funding will be required for future stages of a matter. An
assessment will therefore be made as to whether it is more efficient for funds to
remain committed, and carried over to the new matter, or whether because of
timing issues, it is more appropriate to decommit funds.

5.79 The ANAO notes that AGD has a number of initiatives underway, such
as the reconciliation and decommitment processes, which when completed will
support the establishment of effective financial monitoring arrangements.
However, to provide overall assurance on recorded expenditure, the amounts
entered into SAP should be reconciled with DAWGS records on a regular
basis.

0 AGD email, 11 November 2005.
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The management, monitoring and acquittal of the Respondents Scheme funding agreements

Reporting the financial status of the Respondents
Scheme

580 The ability to track and report on commitment totals and grant
expenditure is necessary to ensure compliance with the FMA Act and to
provide a sound basis from which to analyse programme performance.

5.81 The ANAO assessed AGD’s ability to reliably report to Parliament and
stakeholders on its financial management of the Respondents Scheme.

Unfunded forward commitment

582 The ANAO analysed DAWGS payments data and found that
80 per cent of payments had been approved more than one year after the
matter had been opened. This means that Respondents Scheme grants are
largely open ended and span more than one financial year.

5.83 The ANAO is aware that AGD has structured some grants of assistance
in order to limit the length of the grant to a single year. This includes the
funding of Native Title Officers in peak body organisations. (See Appendix 2
for more information on Native Title Officers).

5.84 However, the ANAO notes that AGD has a significant unfunded
liability in out years. AGD has advised that the unfunded forward
commitment at 12 October 2005 is $12 992 million. ANAO analysis confirmed
this.

5.85 AGD advised the ANAO that it proposes to develop a strategy with the
Department of Finance and Administration (Finance) to deal with the
unfunded forward commitment of the Respondents Scheme. Details of the
strategy are not yet available.

5.86 The decommitment project is an essential element of AGD’s proposed
strategy to manage its unfunded forward commitment.

5.87 The ANAO was advised that:

AGD will seek agreement in principle from Finance that any trust funds that
are recalled from trust may be retained for the purpose of the programme (in
order to manage the unfunded forward commitment).

DAWGS and reporting commitment

5.88 The ability to accurately calculate commitment totals is essential for the
purposes of budgeting and effective management of the Respondents Scheme
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programme. An accurate estimate of the scheme’s total commitment is also
essential when calculating the programme’s unfunded forward commitment.

589 To calculate commitment DAWGS allows AGD to summarise the
decisions as they occur. Decisions include applications, reviews,
decommitment, and commitment changes. For example, when an internal
review has been conducted after the initial commitment and a change in
commitment occurs, DAWGS updates the new total commitment for the
matter.

590 The summarisation of decisions limits DAWGS to reporting on
commitment at the time the report is produced. If commitment for a previous
time period is required, all new decisions after the reporting period must be
deducted from the current commitment total. To calculate the commitment
from decisions outside the reporting period, AGD can use DAWGS to provide
output decisions from the time period. The report, however, includes all
decisions including reviews and commitment changes. This creates the risk of
double counting commitment totals. AGD attempts to overcome double
counting by physically reviewing records from within the reporting period
and deleting occurrences of multiple decisions linked to an action.

591 This method creates a risk of reporting inaccurate and inconsistent
totals of commitment and as such compromises AGD’s ability to identify and
report its unfunded forward commitment.

5.92  AGD has secured additional funding in the 2006-07 Budget process to
refine and enhance DAWGS, including its reporting functionality. The ANAO
considers that DAWGS enhancements are essential to enable AGD to
accurately and reliably report on commitment, as a precursor to developing a
strategy with the Department of Finance and Administration to manage its
unfunded forward commitment.

Reporting expenditure

5.93 At a meeting of the Joint Committee on Native Title and the Aboriginal
and Torres Strait Islander Land Fund on 29 November 2005, AGD tabled the
following expenditure data:

in 2001-02 spending under our programme was $6 million. In 2002-03 it was
$8 050 000. In 2003-04 it was $9 890 000. In 2004-05 it was $6 993 000. In the
year to date, as at 28 November, it has been $1 992 million.'*!

"1 Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund, 29 November

2005, Committee Hansard, p. 12.
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The management, monitoring and acquittal of the Respondents Scheme funding agreements

594 The ANAO analysed DAWGS data as at 24 August 2005. Table 5.2
below indicates the discrepancies between expenditure data provided to the
Parliamentary Committee and data which were derived by the ANAO.

Table 5.2

Comparison between AGD estimate of expenditure and ANAO estimate of
expenditure

Financial year AGD tabled expenditure ANAO estimate of expenditure
$ $
2001-02 6 000 000 8710 000
2002-03 8 050 000 8 355 000
2003-04 9 890 000 10 162 000
2004-05 6 993 000 6 986 000

Source: AGD and ANAO analysis of DAWGS expenditure data.
5.95 AGD advised that these discrepancies occur for the following reasons:

o in some instances the data migrated to DAWGS prior to deployment
in August 2004 was not accurate. For example, some data were
omitted and data had been entered in an incorrect field —for example,
an advance entered as a direct payment;

o AGD’s reconciliation process is essential to improving the quality of
Respondents Scheme expenditure data. Once AGD’s records are
reconciled with those of solicitors and/or peak organisations, DAWGS
data are updated to reflect these new amounts. The changes relate to
all payment records—commitments, advances, draw downs and direct
payments; and

o as a result, the payments data in DAWGS will vary over time due to
identified errors being corrected as the reconciliation process
continues. 14

5.96 The ANAO notes the improvement in the estimate of expenditure for
the Respondents Scheme since DAWGS was implemented in August 2004.
However, the ANAO considers that until the reconciliation process is finalised
and AGD can accurately and reliably report expenditure data, AGD should
attach appropriate explanations to its publicly released Respondents Scheme
expenditure data.

2 AGD email, 10 January 2006.
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597 The ANAO also suggests that Respondents Scheme expenditure is
included in internal management reports as errors in expenditure will impact
on AGD’s ability to develop future Respondents Scheme budgets.

Recommendation No.5
5.98 The ANAO recommends that AGD:

J finalise its reconciliation project to facilitate more accurate reporting of
Respondents Scheme commitment totals and expenditure;

J enhance DAWGS financial reporting capabilities; and

. reconcile DAWGS to its financial management system (SAP) on a
periodic basis and promptly report any discrepancies to senior
management for follow up.

599 AGD response: Agree.
Finalise reconciliation project

5.100 Agree. Significant AGD resources have been allocated to reconciling
files and to date significant progress has been made. As at 30 June 2006, of
1265 current grants, 81% have been processed by the Reconciliation Team (766
fully reconciled and 259 reconciled by AGD with discussions with the relevant
respondent ongoing or pending). Resources continue to be committed to the
task to bring the project to finalisation.

DAWGS reporting capacity

5.101 Agree. Refinements and enhancements to DAWGS are currently being
developed (funding has been secured for2006-07 for this purpose).
Improvements in financial reporting capacity are a particular focus of this
upgrade. AGD notes that information on forward commitment can be
manually obtained using DAWGS reports. The upgrade of DAWGS will
include a facility to automatically generate commitment reports.

Reconcile DAWGS to SAP

5102 Agree. AGD is working to facilitate greater interaction between
DAWGS and SAP.

Acquittal procedures

5.103 Grant acquittals are an integral component of good risk management
and provide a measure of assurance that public funds allocated to grant
recipients have been spent for their intended purposes.
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The management, monitoring and acquittal of the Respondents Scheme funding agreements

5.104 Administrative procedures to acquit grants on a regular basis are an
important management control. Reliable, timely and adequate evidence is
required to demonstrate that grant funds have been expended in accordance
with the terms and conditions of the grant funding agreement.

5.105 It would be appropriate that AGD puts in place acquittal procedures to
coincide with the expiry of the grant of financial assistance. These procedures
should include:

J financial statements covering the period of the grant, which grant
administrators may require to be audited by a registered auditor; and

J a statement of compliance from the responsible officer of the recipient
organisation that reports grant performance against the ‘deliverables’
specified in the funding agreement.

5.106 It is important that when analysing documentation for an acquittal, the
relevant legal officer comments on issues of relevance (including any concerns
raised by an auditor or responsible officer) and ensures that any prior audit
concerns have been addressed. Acquittal documentation should be noted on
the relevant file.

5.107 The template funding agreement states that: ‘the money advanced as
part of the agreement must be acquitted before further advances can be made
or any extensions granted.” In the template letter advising an extension of
financial assistance, there is a provision for DAWGS to calculate the total funds
available for the matter. This includes the amount remaining in the initial
commitment held by both the grant recipient and their solicitor.

5108 As well, there is ongoing dialogue between AGD and its grant
recipients where clarification is regularly sought if there is a discrepancy
between the recipient’s understanding of the grant commitment and that held
by AGD. To support this high level of interaction between AGD and grant
recipients, the funding agreement template should provide explicit details for
the grant recipient concerning what the grant funds are to achieve and clear
instructions as to the acquittal process AGD requires to ensure that the grant
funds had been expended in line with the objective of the grant.

5109 The ANAO found that AGD has acquittal procedures in place to ensure
proper accountability for the funds made available to grant recipients. Current
acquittal procedures are such that there can be no loss of Commonwealth
funds as grant funds are no longer paid into trust accounts. However, the
ANAO found that the specification of ‘deliverables’ in funding agreements

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

125



with grant recipients was clear in some agreements but very broad in others. In
addition to checking that funds have been expended appropriately, AGD
should assure itself that funds have been expended to achieve Respondents
Scheme objectives.

5.110 The introduction of the Attorney—General’s revised Guidelines, which
includes staged grants with stringent reporting requirements will go towards
addressing the risk of misusing Commonwealth funds.

Conclusion
5111 The ANAO found Respondents Scheme funding agreements did not:

o specify precisely the deliverables required through the funding
arrangements; and

o include a timely review clause to alert AGD to situations where little or
no progress was being made to achieve individual grant objectives.

5112 AGD'’s funding agreements contain terms and conditions additional to
those set out in the Attorney—General’s Guidelines. The ANAO reviewed the
additional terms and conditions and found they were not based on an
assessment of the programme’s risks.

5.113 While AGD had introduced monitoring arrangements in its funding
agreements for new initiatives such as the Native Title Officer positions, there
was variability in these arrangements between organisations where Native
Title Officers were funded. The ANAO found a lack of consistent and timely
monitoring arrangements in the other types of grant arrangements for the
Respondents Scheme—for example grants made to respondents to participate
in native title proceedings in the Federal Court.

5.114 DAWGS helps AGD staff monitor individual grants by calculating the
remaining funds that should be held in trust every time authorisation is given
for trust drawdowns. However, the ANAO found that AGD did not have
systematic procedures to monitor individual grant progress to determine
whether or not grant funds were still required. Subsequent to ANAO
tieldwork, AGD advised that individual delegates have initiated the retrieval
of reports from DAWGS on matters which have been inactive for 18 or more
months for review and possible decommitment.

5115 While AGD sets out budgets of anticipated work in its funding
agreements, the ANAO found there were no monitoring arrangements in place
to enable an assessment of whether or not activities undertaken were achieving

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

126



The management, monitoring and acquittal of the Respondents Scheme funding agreements

the required results. AGD’s own internal review (see paragraph 6.8) supports
this finding. The review found that the frequency and content of reports to the
department varied significantly between grants and that a picture of
significant events, dates and issues in a claim was not revealed until all grants
related to the claim were examined.

5.116 There were delays with AGD’s reconciliation process that impeded the
approval of grants and the accurate reporting of the Respondents Scheme’s
financial status. AGD has secured additional funding in the 2006-07 Budget
process to refine and enhance DAWGS including its reporting functionality.
The ANAO considers that DAWGS enhancement is essential to enable AGD to
accurately and reliably report on commitment as a precursor to developing a
strategy with the Department of Finance and Administration to manage its
unfunded forward commitment.

5.117 AGD’s decommitment project, which aims to identify inactive grants
and recall outstanding grant monies, is dependent on timely reconciliation of
AGD grants. While DAWGS has the facility to record decommitted amounts,
AGD has experienced difficulties with this part of the workflow and has
recently begun to manually record the amount of money decommitted. AGD
advised that the process of decommitment and the facility to report on
decommitments will form part of the proposed enhancement of DAWGS.

5.118 The ANAO found that there is no process to reconcile records between
DAWGS and AGD’s financial management system (SAP).

5.119 AGD has acquittal procedures in place to ensure proper accountability
for the funds made available to grant recipients. Current acquittal procedures
are such that there can be no loss of Commonwealth funds as grant funds are
no longer paid into trust accounts. However, the ANAO found that the
specification of “deliverables” in funding agreements with grant recipients was
clear in some agreements but very broad in others. In addition to checking that
funds have been expended appropriately, AGD should assure itself that funds
have been expended to achieve Respondents Scheme objectives.

5.120 The funding agreement template did not provide sufficient instructions
to the grant recipient as to what AGD would regard as suitable assurance that
grant recipients had, in fact, acquitted the grant in line with the grant’s
objective.
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Recommendation No.6

5.121 To complement AGD’s existing financial monitoring and acquittal of
Respondents Scheme grants, the ANAO recommends that AGD incorporates
additional information on what is to be delivered into Respondents Scheme
funding agreements. This will allow AGD to better assess whether grant funds
have been expended to achieve grant objectives.

5.122 AGD response: Agree.

5.123 AGD notes that applicants for funding are currently required to satisfy
the Department that clear and appropriate outcomes have been identified in
relation to the use of the grant funding. The revised Respondents Scheme
Guidelines provide for detailed reporting from applicants on outcomes.

5.124 AGD has imposed stringent reporting and monitoring arrangements in
agreements for all Native Title Officer positions in peak bodies. Recipients of
Native Title Officer funding are required to provide quarterly reports on
activities. A template has been provided outlining the expected content of
reports including:

. number of hours spent by each native title officer per week over the
period on general liaison and reporting on native title, research and
reviewing information, monitoring of native title claims, mediation and
negotiation, liaising with legal representatives and monitoring legal
proceedings, administration and financial reporting;

J native title meetings, negotiations and legal proceedings including the
issues discussed, purposes of the meeting and outcomes;

o significant developments relating to native title claims including any
issue hindering agreement or progress made in reaching agreement;

o general feedback about native title and concerns of members or matters
impacting on resolution / progress of native title matters; and

. purpose and outcome of any travel.

5.125 AGD will closely assess these reports to ensure that the Native Title
Officer positions are delivering outcomes as required under the terms of the
agreement.
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6. Respondents Scheme review and
evaluation

This chapter assesses AGD's approach to the review and evaluation of the Respondents
Scheme. The chapter also examines how AGD uses stakeholder feedback.

Introduction

6.1 Review and evaluation is an important part of managing Government

programmes. The benefits of including review and evaluation in a programme

cycle are:

J the identification of areas where programme management may be
improved;

° better accountability; and

o more informed decision-making as to the best use of scarce resources

to achieve programme objectives.

6.2 An effective review and evaluation process is dependent on the
identification of programme objectives and the systematic gathering of
performance information.

6.3 This chapter assesses AGD’s approach to reviewing and evaluating the
effectiveness of the Respondents Scheme and the extent to which AGD’s
interaction with its key stakeholders is incorporated in this process for
programme improvement purposes.

Respondents Scheme review and evaluation processes

6.4 The ANAO examined AGD’s approach to the review and evaluation of
the Respondents Scheme grant programme, including;:

o work undertaken to support the Attorney-General’s review of the
legislatively prescribed Guidelines;

o the reviews undertaken at the Native Title System level; and

. regular and systematic reviews of the Respondents Scheme.
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Work undertaken to support the Attorney—General’s review of the
legislatively prescribed Guidelines

6.5 Following the 1998 amendments to the Act, financial assistance for
respondents to native title claims became more readily available. The Prime
Minister publicly assured pastoralists and others that they would not bear the
cost of participating in native title matters. At the time of the passage of the
amendments the Government was aware that the full funding approach could
create an unsustainably large call on the public purse. To limit this exposure,
the Government determined that the Guidelines would be reviewed at some
future date to determine whether they were achieving a practical outcome.

6.6 To support the revision, AGD undertook a research project which
analysed a sample of grants to identify comparative cost structures across the
range of legal approaches adopted by grant recipients.

6.7 The review involved a manual examination of Respondents Scheme
grant files. AGD noted:

the electronic data held by the department did not enable reports to be
produced identifying cost components in grants under review (e.g. counsel
and expert fees, title searches, travel or other extraordinary costs). Nor did the
data enable scrutiny or the production of reports distinguishing between
stages in a determination application (e.g. pre-mediation, mediation or trial
costs.)43

6.8 Despite data limitations, the review provided a comprehensive analysis
of the different approaches adopted in native title matters by respondent
groups and the corresponding costs of those approaches. The review finding
concerning the provision of performance information to AGD was:

o the frequency and content of reports to the department varied
significantly between grants.

L often a picture of significant events, dates and issues in a claim
was not revealed until all grants related to the claim were examined.
National Native Title Tribunal (NNTT) mediation reports on file were
infrequent. The provision of information canvassing strategies was
exceptional.#4

3 AGD, January 2005, Assistance provided under section 183 of the Native Title Act 1993, p. iii.

" bid, p. xiii.
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6.9 The findings of the AGD review confirm the failings in AGD’s
collection and analysis of performance information, as discussed previously in
this audit report.

6.10 The ANAO notes that AGD plans to review the Respondents Scheme
on a regular basis and suggests that AGD include in its review strategy a focus
on the identification of areas where programme management could be
improved so as to maximise the deployment of resources to achieve
Government and programme objectives. Such a focus would provide AGD
with valuable insight into the management of the Respondents Scheme grants
programme and the cost structures of different legal approaches.

Reviews undertaken at the Native Title System level

6.11 System-wide or programme level reviews provide an opportunity to
evaluate the effectiveness and resourcing of all the elements within the broader
framework.

6.12  The purpose of the Native Title Coordination Committee (NTCC)—see
Figure 1.1 in Chapter 1—is to monitor, regularly review and advise the
Government on the Native Title System as well and to make recommendations
on the resourcing of the System.

6.13  The reviews of funding needs in the system are conducted as required
and include the participation of the Legal Assistance Branch. The first review
was conducted in 2000. This resulted in an allocation of an additional $86
million over four years. The 2002 review was a mid-point assessment of the
impact of the additional funding on the Native Title System. Acknowledging
that it was difficult to assess the impact of the additional funding until closer to
the end of the four year cycle, that review recommended that a further review
be conducted in 2004'** to assess the impact of the additional funding and the
ongoing funding needs of the System.

6.14 Following the 2004 review, an additional $72.9 million was allocated to
the Native Title System over four years. The next review is scheduled for the
2008-09 funding year, at the end of the current four year funding package.

6.15 At a general level, the 2004 review referred to a number of benefits and
improvements that were generated by the additional funding. In respect of
Respondents Scheme funding, the benefit was identified as: ‘meeting the

S The 2004 review also served as a lapsing program review as required by Estimates Memorandum

2004/18 issued by the Department of Finance and Administration.
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Australian Government’s commitments in relation to the provision of financial
assistance for legal and related costs for non—native title parties.”4¢

6.16 The 2004 review also identified funding pressure points within the
Native Title System, including the Respondents Scheme:

In relation to the Respondents Scheme’s future expenditure trends, because of
the nature of its grants, it carries a significant forward commitment that is
presently unfunded. [estimated by AGD as $12.992 million in June 2005].

In addition to the current unfunded forward commitment, AGD continues to
make commitments each year of an average value of $10750 million on
existing and new cases. This is more than the base funding appropriation for
the programme for financial assistance for non—native title parties.'#

6.17 Implementation of the recommendations of the 2004 review is
monitored by the NTCC, of which the Legal Assistance Branch is a member.
The branch also reports to the committee on progress in relation to
recommendations relevant to the Respondents Scheme as well as
recommendations relating to system-wide issues. The ANAO considers that
the committee’s reviews provide useful comment on the operation of the
Respondents Scheme as part of the overall Native Title System. It is
appropriate that an on—-going external process of review of the System assesses
the effectiveness of its component elements, including the Respondents
Scheme.

Regular and systematic review of the Respondents Scheme

6.18 The regular review of a grants programme, such as the Respondents
Scheme, assists grant administrators to assess:

J the continued relevance or appropriateness of the programme,

o the effectiveness of the programme (i.e. whether programme outcomes
are achieving stated objectives);

o whether there are better ways of achieving these objectives; and
. whether current resource levels are adequate.

6.19 The quality of performance information at an individual grant level
should be sufficient to enable the grants programme to be evaluated on a

8 Native Title Coordination Committee, October 2004, The 2004 Review of Funding of the Native Title
System, p. 8.

"7 |bid, p. 64.
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regular and systematic basis. Management information systems should be
structured in such a way to provide timely feedback on the performance of
individual grants and to capture information necessary for the evaluation of
the grants programme.!48

6.20 AGD’s Data and Workflow Grants System (DAWGS) is designed to
streamline the processing of applications for financial assistance and
payments. Currently, DAWGS is not designed to report on, or capture,
performance information at the individual grant level.

6.21 Respondents Scheme funding agreements do not specify performance
information enabling an assessment of the grant’s effectiveness over its life and
there is no information system to collect this information for analytical
purposes. As a result, AGD is unable to evaluate either the effectiveness of the
Respondents Scheme at either the individual grant level or the contribution the
programme is making to the larger Native Title System outcome. This limits
the capacity of AGD to effectively use programme evaluation as a tool to:

J improve programme management;
J provide better accountability; or
. inform resource allocation to more effectively achieve Government and

programme objectives.

6.22 The ANAO suggests that AGD review the adequacy of the
performance information it collects to determine whether or not it enables the
Respondents Scheme to be evaluated on a regular and systematic basis.

Incorporating stakeholder feedback

6.23 Important benefits of stakeholder feedback include engaging
stakeholders” concerns and ideas for programme improvement; building
concerns and ideas into programme improvement; and disseminating
information to stakeholders.

6.24 The ANAO assessed:

o AGD’s strategy for engagement with stakeholders;

° AGD’s Native Title Consultative Forum; and

o AGD’s process to gather grant recipient initiatives and concerns and act
on them.

48 ANAO, May 2002, op cit, p. 64.
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Strategy for engagement with stakeholders

6.25 Engagement with stakeholders is important for two reasons:

o to notify of changes to the Respondents Scheme in a timely manner;
and

. to incorporate ideas and concerns into programme improvement
initiatives.

6.26  Liaising with industry parties is essential to understanding whether the
Respondents Scheme is addressing industry concerns in native title matters.
Regular liaison with industry parties could enable AGD to understand and act
on concerns by modifying the Respondents Scheme where appropriate.

6.27  AGD liaises with stakeholders on a regular basis through the course of
grant management. Legal officers and delegates are in frequent
communication with most stakeholders in the grant assessment process.
However, AGD did not have a strategy that detailed how it proposed to use
information obtained in this way for programme improvement purposes.

6.28 The ANAO suggests that AGD formulate a strategy to guide its liaison
with industry parties and incorporate ideas and concerns into programme
design.

Consultation on revised Guidelines

6.29  As part of the development of the revised Guidelines AGD undertook
extensive consultations with respondent stakeholders in all States and
Territories (except for Tasmania where there are no respondent stakeholders).

6.30 AGD canvassed initiatives to improve its capacity to evaluate
programme performance. These included:

J more transparent planning by funded respondents that is focused on
achieving outcomes by limiting grants of assistance to six to 12 month
periods combined with strengthened reporting to identify issues in
dispute and strategies for resolution; and

o signalling to funded respondents that the maintenance of their grant is
subject to their adopting reasonable positions in negotiations.

Native Title Consultative Forum (NTCF)

6.31 The NTCF is a forum which provides an opportunity for all
stakeholders including governments and other participants in the Native Title
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System to hear and understand the needs, interests and responsibilities of
other parties. The NTCF is a multilateral body with membership comprising
representatives from Australian Government agencies, State and Territory
Governments, the Federal Court, the NNTT, Native Title Representative
Bodies (NTRBs), the Human Rights and Equal Opportunity Commission and
representatives from local government and the pastoral, fishing, mining and
petroleum industries. (See Figure 1.1 in Chapter 1.)

6.32  Participants in the NTCF have the opportunity to report their
experiences and concerns to the forum on a formal basis and also to network
and share experiences and concerns informally.

6.33 AGD advised that while it actively encourages representatives from
respondent organisations to attend, in order to be effective, the NTCF needs to
remain at a manageable size in terms of the number of participants. Members
representing peak organisations are encouraged to consult their own
constituents in order to bring a broad range of views from their industry to the
forum, as well as to report information back to constituents (e.g. the National
Farmers’ Federation Native Title Taskforce represented all State Farming
Organisations at the December 2005 meeting). Minutes are provided to
participants who may distribute them to constituent members. AGD further
advised that the views and issues raised at NTCF meetings are taken into
account in the formulation of policy advice to Government.

6.34  Useful ideas and concerns were raised at the forum. AGD analyses
these issues to ensure they inform the development of advice to Government.
Targeted presentations are also used at forum meetings to explore particular
issues as they arise and which are relevant to stakeholders.

Process to gather grant recipient initiatives and concerns and act
appropriately

6.35 Continuous programme improvement requires a process to be
developed which can incorporate grant recipient initiatives and concerns into
programme design. The ANAO examined AGD’s process for incorporating
grant recipient initiatives and concerns.

Grants Database

6.36 A major stakeholder in the Respondents Scheme developed a database
to help it manage grants of financial assistance from AGD. Informal discussion
with another stakeholder led to the development of a similar database for that
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stakeholder. These databases have been of significant assistance to the
organisations in managing and reporting on Respondents Scheme funding.

6.37  AGD could make other stakeholders aware of this approach, especially
peak organisations, to help improve the management and reporting of
Respondents Scheme funding. Such an initiative could help stakeholders
develop a common and consistent reporting format by which AGD can
measure progress.

Governance document

6.38 As a positive initiative, a stakeholder developed a governance
document to help manage Respondents Scheme funds. The governance
document included:

o a commitment to agreement making over litigation;

o annual external auditing of accounts to ensure compliance with terms
and conditions of grant funds;

o reporting requirements;

J the organisation’s native title policy;

° the Native Title Officer duty statement; and

o that legal costs were to be approved by the peak body to ensure that

proposed expenditure was valid, within the terms of the grant and
represented value for money.

6.39 The ANAO considers this governance document to be a useful tool to
help manage the Respondents Scheme and suggests that AGD considers
modelling elements of the governance structure more broadly.

Managing other Government grants

6.40 A number of stakeholders who met with the ANAO were also
responsible for managing grants of assistance from other government agencies
at both the federal and State/Territory levels. Invoicing and reporting practices
required by AGD varied considerably from the grant requirements of other
government agencies.

6.41 The ANAO considers that AGD could review the requirements of select
Australian Government grants programmes to see if there are areas where the
Respondents Scheme could be improved and streamlined, while still meeting
accountability requirements.
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Conclusion

6.42 The Native Title Coordination Committee monitors, reviews and
advises the Government on the Native Title System as a whole. The ANAO
considers that the committee’s reviews provide useful comment on the
operation of the Respondents Scheme as part of the overall Native Title
System. It is appropriate that an ongoing external process of review of the
System assesses the effectiveness of its component elements, including the
Respondents Scheme.

6.43 The ANAO considers that AGD’s ability to evaluate the effectiveness of
the Respondents Scheme at the individual grant level and at the programme
level would be enhanced by the specification of performance information at
both levels.

=

Ian McPhee Canberra ACT
Auditor-General 30 August 2006
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Appendix 1: The Native Title System and Native Title
Outcomes

This appendix contains background information on the Native Title System
including system expenditure; system reporting requirements; the role of
governments in the System, including the Australian Government’s proposed
reforms of the System; native title claims and native title outcomes.

Native Title System expenditure

Table Al.1 below provides details of System-wide expenditure and identifies
Respondents Scheme expenditure. AGD provided these data to the
Parliamentary Joint Committee on Native Title and the Aboriginal and Torres
Strait Islander Land Fund on 29 November 2005.

Table A1.1

Respondents Scheme expenditure as a component of System
expenditure

Native Title System Respondents Scheme o
Year expenditure expenditure %o of total
expenditure
$ $
2001-02 100.10m 6.00m 5.99%
2002-03 106.45m 8.05m 7.56%
2003-04 112.25m 9.89m 8.81%
2004-05 110.77m 6.99m 6.31%

Source: AGD.

Native Title System reporting

Native Title Co-ordination Committee

The Native Title Unit of the federal Attorney-General’s Department (AGD)
chairs the Native Title Coordination Committee. The prime function of the
committee is to monitor, regularly review and advise the Government on the
Native Title System. It includes representatives from the Legal Assistance
Branch, the Federal Court of Australia, the Office of Indigenous Policy
Coordination (OIPC) within the Department of Families, Community Services
and Indigenous Affairs (FaCSIA) and the National Native Title Tribunal. The
Department of Prime Minister and Cabinet and the Department of Finance and
Administration are also members, but have observer status only in committee
meetings that relate to funding reviews.
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The committee conducted reviews of System funding in 2000, 2002 and 2004
and reported to Government on future funding levels aimed at improving the
overall efficiency and effectiveness of the system.

Aboriginal and Torres Strait Islander Social Justice Commissioner—HREOC

Under s.209 of the Act, the Commissioner is required to report annually on the
operation of the Act and its effect on the exercise and enjoyment of human
rights by Indigenous Australians. The Commissioner’s Native Title Reports are
released annually and provide an overview of current and emerging trends in
native title matters.

National Native Title Tribunal (NNTT)

Section 133 of the Act requires the President of the NNTT to prepare and give
to the federal Minister a report of the management of the administrative affairs
of the Tribunal during the year. The annual report contains information on the
performance of the Tribunal over the year and its accountability processes.

Native Title Representative Bodies (NTRBs)

Under s.203DC of the Act, each representative body must prepare a report on
the operations of the body during that year, together with audited financial
statements and provide these documents to the Office of Indigenous Policy
Coordination, which in turn provides them to the federal Minister for tabling
in Parliament.

The Federal Court

While not required to report on its operations with regard to native title
matters under the Act, the Court in its annual report provides details of its
performance in the native title jurisdiction and strategies for improving its
effectiveness.

The Native Title Respondents Scheme

The scheme is reported in AGD’s Annual Reports to Parliament and includes
information on the number of current grants of financial assistance and
measures taken to improve AGD’s efficiency in processing grants and tracking
and reporting on grants.

The role of Governments in the Native Title System

The 2003-04 Annual Report of the National Native Title Tribunal commented
on the critical role Governments have in the resolution of native title issues:
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Without the support of Governments, consent determinations of native title
and some other agreements cannot be made. Governments can do much to set
the tone of mediation and some other parties take a lead from the attitude and
approach of a Government.'*

The following section provides background information on the role of
Government at the federal and the State and Territory levels. This includes
reference to the Australian Government’s recently announced reform agenda
aimed at improving the performance of the Native Title System.

The Australian Government

The Australian Government is responsible for the Native Title Act 1993. It funds
the agencies at the federal level charged with responsibility for the native title
claims process—the Federal Court and the National Native Title Tribunal.

The Act provides that the federal Attorney-General can participate in the
proceedings that are commenced when a native title application is filed in the
Federal Court. The Australian Government can act as a party in response to a
notice of application, or by intervening at any time in a proceeding.

The Australian Government also participates in agreement making to facilitate
projects that involve dealings in land that is or may be subject to native title.

The Australian Government considers that a consensual resolution of native
title issues is the best way to balance the legitimate interests of native title
holders, resource-based industries, pastoralists and other Australians. In June
2004, the Attorney—General re-iterated that the Government has a policy of
preferring to resolve native title matters by negotiation rather than litigation.>°

The Attorney-General’s Department chairs the Native Title Consultative
Forum (NTCF) which provides an opportunity for Governments and other
participants in the Native Title System to hear about and understand the
needs, interests and responsibilities of other parties. The NTCF is a multilateral
body with membership comprising representatives from Australian
Government agencies, State and Territory Governments, the Federal Court, the
NNTT, NTRBs, the Human Rights and Equal Opportunity Commission and
representatives from local government, the pastoral, fishing, mining and
petroleum industries—see Figure 1.1 in Chapter One.

' National Native Title Tribunal, 2003-2004, Annual Report, p. 5.

™0 Minister Ruddock, 4 June 2004, The Government’s Approach to Native Title, presented at the Native

Title Representative Bodies Conference 2004, p. 3.
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The role of the State and Territory Governments in the system

State and Territory Governments, in their role as managers of land and
resources, also play a critical role in the process as primary respondent to a
native title claim. This is especially with respect to the range of leases, licenses
and permits that are issued under State-based legislation and confer certain
rights on their holders. State and Territory Governments also play a central
role in exploring the range of options that might be available to settle native
title applications—including the preparation of connection reports. In addition,
some States and the Northern Territory have their own land rights legislation.

Table A1.2 sets out:

J State and Territory Government approaches to connection reports;
o key pieces of State based legislation for the purposes of native title;
. whether or not land rights legislation is in place; and

. the State/NT policy positions on native title.

Because of the very small amount of native title activity within the Australian
Capital Territory and no activity within Tasmania, neither jurisdiction is
included in Table A1.2.

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

144



14

awayog Buipun sjuspuodsay a1 SAIEN 8U} JO UOHeASIUIWPY
£0—9002 |"ON Hoday ypny OVNY

| Xipuaddy

‘Bujew juswaaibe sy} aAleu

‘sdnoub snouabipu|

0} paJlajsuel) usaq
aAey ey 000 69/ ‘1661
20UlIs Jey} pajewnsa
S1}| "Wwied spiy eAljeu

e ayew o} dnolb Aue
10 1ybu ay) 108ye J0U

€661

OV 8L dAlleN 8y} Jspun YNl
palajsifal e Japun S1aUMO
|euonipel) yym juswaaibe
abejuay |einyno e ajenobau

0} Josh pue| e a|qeua sme| 8y

Joy [esapay ay)
Japun sjuswalinbal uoosuUoo

puE UOHEUIWIS}SP S[}} SAlJBU | Op SJOY 9S8y} ‘JOASMOH am
0} sayoeoidde £oijod jualayiq “a|doad snouabipu "8inua) Jo sse|pJebal cmm:oouk_momcm_ mwwdm_wmmﬁ__mwﬂmo_o
0} paLiajsues ‘siosn pue] ||e o} aied jo | } } SJUBLUIEID SaliNDaY
10 Aq pawiepp | Ainp e paysigelse pue sjoslqo
a( 0} pue| 8|qeud pue seale Japue|s| Jiess
0] |66 Ul pessed | Se.o] Jo [eulbloqy jueouiubis
alam uoneysibe| syybu | 10830.4d 0} £00Z Ul passed siem
puey jo sadaid om | sme| abejay [einynd om |
‘ployssyy .mw?_mmmz pue Mv_hma
‘Bunjew juswoalbe Jo Aollod | snousBipu| se pejuelb 40 LBISAS BAISUSYSIALI0O  uono8UU0D
S1BUMO [EUOIPEI} 10} SHJBUS Buiaq |N 8y} ut puej AT S L 10 sis9} €69 Jo0W
s : : ‘ IM Juswabeuew juiof pue
|BIOOS pUE 21WOoU098 apiroid Jey) | 40 3udd Jad zy punole ul muwmcﬁﬁc_mﬁc .EmEm_w.__g%wm SJUEWIE|D By} JUBSWUIBA0DH IN
SOW02JN0 a1} 9AleU BulAsiyoe 0} | PaINsSal sey (YD) 9264 mc_.# 104 wov_>oa €007 1N Buifysies uo jeuonipuod
pajoallp si Aoljod Juswiulenon) [N | 1OV (Ao uisyron) 10V (8iming oup Jof suomeweiq) | YS! sseo0ud uopenobeu ayy
SybIy pueT jeulbloqy
sanIeSaY pue Syied
‘ajels ayy
) 10 U89 Jad g awos — M\SN .
o L NSO |y SR 20O | ot s e s
VN1l 404 Jo1d pajels pue jeuiblioqy MSN lemad.ad o} sepiroid (MSN) 9|qIpaJ, 10} Juswalinbay
L0610V spueT uisisepm
uonisod Aoij0 M TR uone|siba| aje}s Aa BLI9)1ID UOI}o3UU0 gyl
) llod syybu pue 1je|sibo| ajey A L3} 1} b0) pue ajejs

3[313 AU 0} Yyoeoudde sjuawuldA0g) A10JILI9] UIBYMON a9y} pue aje}s

glva|qel




ol

awayog Buipun sjuspuodsay Si| SANEN 8Y} JO UoiesSIuIWpY
£0—9002 |"ON Hoday ypny OVNY

"SWIB[O 9[}} SAIJBU UO SOWO09IN0
paalbe yoeal 0} sjuewielo

yum Jayiaboy syiom juswyedsq
BYl "€66} 1OV 9l)L dNjEN |eldpd)

‘payoene
SUONIPUOD Sey Jajsuel
ployaa.i4 ‘suoiesiueblo

‘salued |e Joj Ajurepaoun
pue ‘}s09 ‘ewl} 8onpal 0} 1oy
|eJapay) 8y} Jopun sessaoold
Buiuiweasys ul }saiajul
paJjeys e 0} anp Jnoge awed

‘ssao0.d
ay} wouy Jybnos sawoono

ay} yum aoueldwos ybnolyy |euiblioqy 0} suewesibe 8y ‘suoneqobsu J0 sadA} ay) uo yuspuadsp DIA
BLIOJOIA Ul SWIBID 31} SAIJBU | SBAJI9SAl JO Seale [|ews Ul SOMUNWLIOS SNOUSBIDU pue a|qixa|} sI spodal
Buinjosas 0} yoeoudde juswuianob Jajsuel; s1oy sybry .ccm.ww_chEoo mohsmwm‘__ uo1398UU0d 0} yoeoiddy
J0-3]0YyM BY} S8)JBUIPIO0D pueT jeuibuoqy XIS Sisse 9 so1e|dwWa) BuLio}
20nsNp Jo uawyedaq s,BUOIA oid vm.ao_o>mu sey o115 oyl
*8}e)s 8y} Jo Juad Jad Qg "UOIJBUIWIB}SP JUSSUOD
. Aj@rewixoidde Bulianoo e 1aA0 suolenobau ojul Jsjus
$s900.d JUBWSBIOY 9]e}S 8y} JO }Jsemynou IM JUBWUIBAOS) 8Y} 81040
65(] PUE SNOLBBIPU| BPIM 1eIS 8Uj} JO JSemyl 1™y 9 8y} alojeq
9y} Ul SpUE| JaA0 elI8}10 JO Jaquinu e Joaw jsnw
91E1S BU) PaIOSUOdS Sey ) pus siu} a1} pjoyaau} ajgeusljeul dnoub juewieo s} 8AeU B
0] "Slajew a1} 8Aljeu 0} uoljejal 3 ployssyy sjgeusijeul 1E|0 B3} Al VS

ul sawo9)no paalbe Bunenobau
10} @ouaIsjeld Jesjo e sey
JUBWIUIBAO0S) Ueljessny Yinog ay |

10 Jajsuel} ay}
10} papinoid s}y sybry
pueT einiel| ebuljeley

pue esefjeluefid

‘JOASMOH *,U01}o8UU0D, JO S)S8)
leba| 8y} jJ@dW syuBWIRD Jey}
JUBWUIBA09) S 8y} Bulkysnes
uo |BUONIPUOD JOU S| ssad0.1d

nbuely ay| Buyew—juswaaibe ay|
uonisod Aajjod m_““w”_w_mw_d uonelsiBa| ajess Koy BLIB}LIO UOPIBUUOD hm.un.ww




Lyl

awayog Buipun sjuspuodsay a1 SAIEN 8U} JO UOHeASIUIWPY

£0—9002 L'ON Hoday 1pny OVNY

| Xipuaddy

"JBUOISSILIWOY 9ONSN( [BID0S JopUe|s| Jes)S sallo] pue [eulBluoqy 8yl Aq pasedaid ‘€00z Loday ojjlL AN 8y} PUB S8)ISqaM JUSWIUIBAOL) 8)B)S  :90IN0S
‘piebau siy}
-oI0BUIBISNS Ul sjuawaalbe sseooe yoeal
Iqeuiey 0) Buijess ale saped ‘ese)
pue aAljejuasaldal yjoq ale [e10158d € 10pUN pUE| aU) JO
18y} sjuswaalbe Buluie}go 0] maia d d
Wed panoidwiun Jo pasojouaun
e UlIM pajonpuod ale suoljenobau 01 01doad SnouBBIPU Jo)
Il LLIEI0 SR SAEU Jopun Pugj uo s$s920€ papiroid wEmEm.mcmtw
sy09foud Jofew jo uonejuswaldwi BuiSEs| SNoneId s
pue uopenobau ay} 1ses| : v
Ul pes| 8y} seye) pue ‘Jsjem pue ‘ajdoad snouabipu|
puej Jano uoneodde uoneuiwislep JO JiJsuaq 8y} I0} ases)|
8|}l @Al_U AlBAD U Sisalalul snoiaald ey} ul papnjoul a1em ‘spodal UOIPBUU0D salinbay VM

$,8)B)S 8y} sjussaidal Jauiqe)
pue Jajwald Jo juswpedsq oyl

‘uonebiy| Jou ‘uonenobau

Jo sa|diound 8y} uo paseq s! yoiym
‘Aoljod B|)1} BAIBU S JUBWIUIBAOD)
9]elS ay) Jo uonejuswa|dwi

8y} 40} a|qisuodsal s| ‘Juige)

pue Jajwald jo Juswuedaq ay}
UIYHM “S}I L 9AJEN JO 9210 8y L

Jey} SuoI}IpUOd SUIBJUOD BSEd|
pamaual 8y} J| pamaual Apijea
ag Aew ‘YAA Ul @S0y} Se yons
‘S@ses| aAISNjoxa—uou jey}
sopinold £66 1 JOV O SAIEN
84} JO DL ¢ Uondss G102
aunp Og uo alidxe sases)
|eso)sed ||y "sose9| [eJoysed
10 |lemaual 8y} Jo} ssaoold

e saysi|qe)ss (VM) L66/

Py uonesiuiupy puey eyl

uonisod Aoijod

uone|siba|
sybu pue

uone|siba| ajels Aay

BLI9)119 UOI}odaUU0)

Kioyuua)
pue sjejs




Reform of the Native Title System

The Australian Government announced, on 7 September 2005, a plan for
practical reform to improve the performance of the Native Title System. The
reforms are focussed on measures to promote resolution of native title issues
through agreement making wherever possible, in preference to litigation.

The six inter-connected aspects to the reforms include:

. measures to improve the effectiveness of Native Title Representative
Bodies;

J amending the Guidelines of the native title respondents financial
assistance program to encourage agreement making rather than
litigation;

. preparation of exposure draft legislation for consultation on possible

technical amendments to the Native Title Act to improve existing
processes for native title litigation and negotiation;

o an independent review of the claims resolution processes to consider
how the NNTT and the Federal Court can work more effectively in
managing and resolving native title claims;

. an examination of current structures and processes of Prescribed Bodies
Corporate (PBCs), including targeted consultation with relevant
stakeholders; and

. increased dialogue and consultation with the State and Territory
Governments to promote and encourage more transparent practices in
the resolution of native title issues.

In revising the respondent funding Guidelines, the Government will consider
how they can be focussed more strongly on agreement making over litigation.
AGD is undertaking an extensive consultation process with respondent
stakeholders.

Native Title claims by State/Territory

The following table illustrates the current status—as detailed by the National
Native Title Tribunal —of active claims within the Native Title System by State
and Territory.
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Table A1.3

Active Native Title Claims

ACT | Nsw | NT | ab | sAa | Tas | vic | wa | ToTAL

Active 1 37 197 |179 |25 |o0 19 126 | 584
claimant
Active 1 1 5 3 0 0 1 3 13
compensation
o

ctive - 0 28 0 1 0 0 0 2 31
non-claimant
Sub-total 1 66 202 |18 |25 |o 20 131 | 628

Source: Data provided by the National Native Title Tribunal as at 29 September 2005.

Note: A compensation application is one made by Indigenous Australians seeking compensation for loss
or impairment of their native title.

A non-claimant application is one made by a person who does not claim to have native title but
who seeks a determination that native title does or does not exist.

Native Title Outcomes

There are a number of native title outcomes that can be achieved. These
include court assisted outcomes through consent and litigated determinations.
There are also agreements about how the claimants and respondents will use
the land or waters subject to the claim. These voluntary agreements may be
registered with the National Native Title Tribunal, which gives them the
extended effect and operation provided for in the Act.

Determinations

A native title determination is a court decision that native title does or does not
exist over a particular area of land or waters. Where native title continues to
exist, the determination will include a description of the rights and interests of
the native title group. The main two types of determinations are consent and
litigated determinations.

Consent determinations

Consent determinations are made when all parties involved in mediation reach
an agreement about native title. This is a Federal Court determination which
sets out the rights and interests enjoyed by a native title claim group and are
valid as against the whole world.!!

¥ Crown Solicitor's Office—Government of South Australia, 2004, Consent Determinations in South

Australia, p.1.
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When negotiating a consent determination, all parties to the native title claim
must reach agreement on the nature and extent of native title rights and
interests in all or part of the claim area. If that is achieved, they can ask the
Federal Court to make a determination of those rights and interests with the
consent of all parties to the claim, i.e. a consent determination.

Litigated determinations

Litigated determinations are made when an application is contested and the
parties have to argue their cases in a trial process. The Australian Government
seeks to encourage the making of well-founded and well-developed native title
claims and their orderly and timely resolution, consistent with the Act,
preferably through negotiation. It is acknowledged that the litigation process
can be slow and may not deliver outcomes for participants.’®?A High Court
judge has questioned whether litigation provides the appropriate framework
for resolving native title issues' and a Federal Court judge described the
problems of appropriately ascertaining facts in native title cases when using
the adversarial system.!>

However, it should be noted that litigation can be a useful tool in specific
circumstances, although in other circumstances it may be resource-intensive
and narrow in its outlook. Litigation and agreement making need not be
mutually exclusive. Parties, with the assistance of the courts, can utilise the
litigation process to facilitate resolution of particular issues which may
otherwise impede the successful negotiation of an agreement. Some aspects of
the litigation process may also assist mediation, such as the ability to test some
evidence through preservation hearings.

Litigated determinations frequently only determine whether native title exists
and subsequently claimants and respondents must decide how the parties will
interact on the ground. This requires further negotiation and possibly the
development of an Indigenous Land Use Agreement. This can prove difficult
to achieve when the parties have previously had an adversarial relationship.

Table Al.4 below details the number and types of Native Title determinations
across Australia.

1e2 Attorney—General, 4/9/2002, Native Title: The Next 10 Years — Moving Forward by Agreement.

% McHugh J in Western Australia v Ward (2002) 76 ALJR 1098 at [561].

" O’Loughlin J in De Rose v South Australia [2002] FCA 1342 at [89] & [144].
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Table A1.4
Native Title determinations
Total number of Native Title determinations in Australia: 72
Determinations that native title exists in the entire

o ) . 53
determination area or in parts of the area:
Determinations that native title does not exist in the 19
determination area:
Consent determinations: 45
Litigated determinations: 15
Unopposed determinations: 12
Determinations involving claimant applications: 58
Determinations involving compensation applications: 1
Determinations involving non-claimant applications: 13
Determinations under appeal: 3

Source: National Native Title Tribunal website at 10 October 2005.
Agreements

Indigenous land Use Agreements

An Indigenous Land Use Agreement (ILUA) is a voluntary agreement about
the use and management of land, made between a native title group and other
people. While ILUAs do not provide a determination of native title, an ILUA
may be a stepping stone on the way to a native title determination or it may
suit the parties better than a determination. ILUAs, once registered, are
binding on all native title holders in the area covered by the agreement,
whether or not they are parties to the agreement.

The advantage of an ILUA is its flexibility — it can be tailored to suit the needs
of the people involved and their particular land use issues. ILUAs can
incorporate non-native title outcomes and can include employment, heritage
issues, infrastructure development and Indigenous management of parks. The
Australian Government does not fund the making of agreements, under the
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Respondents Scheme, concerning non-native title outcomes such as heritage
protection agreements, unless they are in the form of an ILUA.

Table A1.5 below provides information on the number of registered ILUAs by
State and Territory as at 10 October 2005.

Table A1.5
Number of registered ILUAs

Total number of registered ILUAs in Australia: 215
Queensland 121
Western Australia 3
Northern Territory 66
Victoria 15
New South Wales 4
South Australia 6

Source: National Native Title Tribunal website at 10 October 2005.

Other agreements

There are also numerous future act and native title related agreements entered
into by native title parties with proponents of development, such as mining
companies. These agreements provide a mechanism for parties to seek to find
the solution to best meet their needs to resolve native title issues and in some
circumstances, to address the broader aspirations of native title claimants. It is
estimated that to date over 6 000 such agreements have been negotiated.
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Appendix 2: Native Title Officers

Peak representative organisations employ Native Title Officers (NTOs).
Instead of an hourly rate, a package—which generally includes office
administrative costs and the NTOs salary—is negotiated between the peak
organisation and AGD. Currently peak organisations can have up to three
NTOs. Whilst the nature of activities to be undertaken by NTOs can
legitimately vary between peak organisations, it is a requirement that the
activities undertaken be within the scope of s.183 of the Act.

As at 24 October 2005, there were a total of 13 NTOs across various peak
organisations in Australia. The spread of NTOs included six in Queensland,
four in Western Australia, and three in South Australia.

Native Title Officer duties can include:

J liaising with and arranging meetings with members for the purpose of
progressing the members’ involvement in the claims process;

o disseminating advice and other information provided by their solicitors
to all the members in the group;

o attending meetings for the purpose of generally administering claims;
and
. assisting with tenure history and historical land use research-

particularly in relation to extinguishment arguments.

NTOs also assist in building capacity in the Native Title System, particularly
within the peak organisation. NTOs are in a good position to liaise with and
encourage their members to pursue agreement making instead of litigation.

NTO work also has the potential to shift less legally oriented work away from
solicitors—such as research into tenure history. This could potentially result in
cost benefits for AGD.
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Appendix 3: South Australian State—wide Indigenous
Land Use Agreement (ILUA) Negotiations

While the typical method of funding individual grants of assistance to
respondent parties continues to apply in South Australia, various parties in
that State have been meeting to consider resolving native title matters across
the State through a coordinated approach focussing on agreement making.

The South Australian State-wide ILUA Negotiations process is developing
ways of resolving generic issues, leading to the development of template
ILUAs in a range of focus areas including minerals exploration, pastoral,
fishing and aquaculture, local government, parks and outback areas. The
parties are also testing out these ILUA templates in specific negotiations and
undertaking a planned approach to negotiating ILUAs across the State.

The long term objective of the parties is to achieve certainty over access to and
sustainable use of land, water and resources through negotiated recognition
and just settlement leading to the resolution of native title claims across the
State. The State-wide ILUA process is still in its early stages and is unique to
South Australia.

AGD is providing financial assistance to the peak organisations, in the form of
a packaged amount, to participate in the process. The amount is inclusive of
legal costs, peak organisation Native Title Officer wages, the costs of senior
peak body participation and administrative costs.

Funding strategy

Peak organisations are funded for three separate components:

o Native Title Officer positions (see Appendix 2 for more detail on these
positions);
o peak body representation and legal support for State-wide

negotiations; and
o negotiations with specific native title claimants.

Table A3.1 below sets out the distinct characteristics of AGD’s funding
strategy.
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Table A3.1

Appendix 3

Characteristics of AGD’s funding strategy

Funding strategy components

Characteristics

Native Title Officer salaries

paid directly to peak organisations in advance
on an annual basis.

core funding for peak organisation
representation

paid directly to peak organisations in advance
on an annual basis.

paid directly to peak organisations six months

legal support in advance.
report to AGD on a quarterly basis on amounts
. expended during the quarter and indicating the
reporting

balance remaining for the legal cost
component.

management arrangements

peak organisations are responsible for
managing the activities of their legal support
and associated costs. Unexpended legal funds
are reimbursed to AGD.

Source: ANAO, based on AGD information.

The ANAO considers this funding strategy enables AGD to more efficiently
administer grants payments within the Respondents Scheme’s annual budget.
Grant funding is linked to the achievement of annual stages and accountability

is provided through the production of quarterly reports. This is in accord with
the ANAO better practice guide on cash management.
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Appendix 4: Terms and conditions set out in the
Attorney—General’s Guidelines

Terms and Conditions

1. Grants cannot be authorised retrospectively.

2. Generally all legal and associated costs will be covered.

3. Assistance does not extend to costs incurred in completing applications.

4. Assistance is provided in stages. At the end of each stage, a decision is made to continue
or not.

5. Limits on grants of assistance must not be exceeded.

6. Assistance can be provided through lawyers and other professionals but must be drawn
from the Native Title Practitioners Panel.

7. A group representative may be funded to provide general advice and assistance to their
members, including where they are acting as an agent.

8. Solicitor’s fees are paid at 100 per cent of the Federal Court scale.

9. Solicitor’s accounts are to be itemised to enable a decision as to the reasonableness of the
costs.

10. Counsel will only be funded where the case is judged to warrant the retainer of counsel.

11. Solicitors must provide a copy of an account where any one disbursement exceeds $100.

12. Solicitors are prohibited from demanding payments from assisted persons.

13. Costs recovered from another party are to be reimbursed to the Commonwealth.

14. A grant of assistance does not extend to an indemnity for costs that may be awarded
against a legally assisted person.

15. An assisted person is to provide any information that may be reasonably requested from
time to time, including a report on completion of a matter.

16. AGD must be advised of the reasons for the withdrawal or discontinuance and the grant
may be terminated in certain circumstances.

17. Where the applicant or their legal representative misrepresents the application in any
way, AGD may terminate the grant.

18. Where the applicant obtains an award of the court for costs in their favour, an amount
equal to the monies paid under the grant must be reimbursed.

19. Sets out costs schedule for legal professional fees.

20. Sets out costs schedule for para-legal/clerks, anthropologists and other professionals.

21. Sets out costs schedule for photocopying, facsimile etc.

22. Sets out costs schedule for travel and accommodation costs.

Source: ANAO, based on the Attorney—General’s Guidelines.
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Appendix 5: Attorney—General’s Department full
comments in response to
ANAO’s recommendations

Recommendation No. 1
The ANAO recommends that AGD:

o develops programme performance indicators that can measure and
track, over time, the Respondents Scheme’s contribution to the
government’s objectives for the Native Title System; and

° carries out a structured risk assessment to assure itself that all of the
risks specific to the Respondents Scheme are identified and treated.

AGD response
Programme performance indicators

Agree. As noted in the Report at paragraph 2.37, new performance indicators
have been specified as part of a Department-wide review of all performance
indicators, and are shown in the Portfolio Budget Statements for 2006-07. As
noted in paragraph 2.38, a further indicator has been proposed which will
apply solely to the Respondent Funding Scheme—funding for matters
involving mediation/agreement making as a percentage of current grants.

Risk assessment

Agree. AGD notes that the Report acknowledges at paragraph 23 that AGD has
undertaken a range of risk treatments as part of the Respondents Scheme
planning process. Noting that financial risk assessment and management are
fundamental aspects directing the Scheme and informing programme
management, AGD will formally document these risk management
arrangements where it has not already done so.

AGD evaluated the strategic and organisational context of the Scheme and has
identified potential risks. These include failure of the Scheme to reach its
objectives, unfavourable publicity, stakeholder dissatisfaction and deficiencies
in financial control and reporting.

AGD has undertaken treatment measures including:
° internal audits of the Scheme in 2002, 2004 and 2005;

° review of the Scheme as part of the 2000, 2002 and 2004 Reviews of
Funding in the Native Title System;
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. the development of the Data and Workflow of Grants System
(DAWGS) programme to assist with the management of grants
including recording decisions, tracking payments and grant balances;

o undertaking a major reconciliation project to reconcile trust advances
against all grants, with ongoing reconciliation while funds remain in
trust;

. high level scrutiny of legal costs by assessment of invoices submitted

by legal firms to ensure legal work is reasonable, necessary and accords
with the purpose of the grant (including by reference to budgets of
anticipated work settled by AGD);

J the implementation of shorter grant periods (usually covering work
anticipated up to six months in active matters and 12 months in less
active matters);

J the practice of requesting information and documents whether to
monitor progress of a matter or to assess reasonableness of charges
(such requests are routinely made upon new grants, assessment of
invoices, or during the life of a grant); and

o the practice of allowing applicants for funds to seek an internal review
of a decision by an officer not involved in the original decision.

Risk assessment processes and treatment measures will continue to be
reviewed on an on-going basis.

Recommendation No. 2

To promote the efficient, effective and ethical use of Australian Government
resources, the ANAO recommends that AGD ensures that the design of
Respondents Scheme funding strategies includes the appropriate management
of interest earned on funds advanced to grant recipients.

AGD response

Agree. AGD is developing a protocol for the management of interest earned in
relation to funds currently held by grant recipients. AGD notes that funds are
no longer advanced to grant recipients or their legal representatives (other
than funds provided to peak organisations for Native Title Officer positions).
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Appendix 5

Recommendation No. 3

To ensure AGD staff have access to high quality data, the ANAO recommends
that AGD evaluates, on a periodic basis, the data held in its Data and
Workflow Grants System tables to:

° determine which data are essential for business purposes; and

J ensure that the quality of these data is sufficient to support business
purposes, for example performance and financial reporting.

AGD response

Agree. AGD notes that DAWGS is a workflow tool that records decisions,
payments and grant balances. Information on the status of a native title claim
is readily available on each individual native title claim file, although
recording of the information on DAWGS provides a useful central access point.

Recommendation No. 4

To ensure that AGD decision-making is consistent and of a high quality, the
ANAO recommends that AGD introduce:

. a periodic quality review of application/invoice processing
arrangements;
J a review of the sufficiency of the tools available to support quality

decision-making including the grant administration policies and
procedures manual, DAWGS processing and formal training for new
legal officers; and

. performance indicators to monitor the grant application and review
process.

AGD response
Periodic quality review

Agree. AGD is committed to employing best practice methods to ensure the
timely processing of applications and invoices. AGD will implement periodic
quality reviews to ensure that where necessary, application and invoice
processing methods are refined and improved.

Review of efficiency of tools available

Agree. AGD will review the Assessment of Costs document to ensure that it
continues to facilitate the efficient and transparent assessment of invoices, and
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will also update the document in light of the revision of the Respondents
Scheme Guidelines.

Refinements and enhancements to DAWGS are ongoing. Funding has been
secured for 2006-07 for that purpose, including to enhance DAWGS’ reporting
capacity. An e-learning facility was recently added to DAWGS to assist users.

New legal officers currently undergo a comprehensive training program to
guide them in the processing of applications and invoices. Legal officers also
have access to departmental training on the history and scope of the Native
Title Act 1993 and the Native Title System, as well as external training to
promote an understanding of the native title claims process. Ongoing internal
training is provided to legal officers and administration staff to share
knowledge and improve skills and promote best practice.

AGD has also established a project team to coordinate the implementation of
the recommendations of this Report.

Performance indicators to monitor the grant application and review process

Agree. The project team established to implement the recommendations of this
Report will develop tailored performance indicators to monitor the grant
application and review process.

Recommendation No. 5
The ANAO recommends that AGD:

. finalise its reconciliation project to facilitate more accurate reporting of
Respondents Scheme commitment totals and expenditure;

J enhance DAWGS financial reporting capabilities; and

. reconcile DAWGS to its financial management system (SAP) on a
periodic basis and promptly report any discrepancies to senior
management for follow up.

AGD response
Finalise reconciliation project

Agree. Significant AGD resources have been allocated to reconciling files and
to date significant progress has been made. As at 30 June 2006, of 1 265 current
grants, 81% have been processed by the Reconciliation Team (766 fully
reconciled and 259 reconciled by AGD with discussions with the relevant
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Appendix 5

respondent ongoing or pending). Resources continue to be committed to the
task to bring the project to finalisation.

DAWGS reporting capacity

Agree. Refinements and enhancements to DAWGS are currently being
developed (funding has been secured for2006-07 for this purpose).
Improvements in financial reporting capacity are a particular focus of this
upgrade. AGD notes that information on forward commitment can be
manually obtained using DAWGS reports. The upgrade of DAWGS will
include a facility to automatically generate commitment reports.

Reconcile DAWGS to SAP

Agree. AGD is working to facilitate greater interaction between DAWGS and
SAP.

Recommendation No. 6

To complement AGD’s existing financial monitoring and acquittal of
Respondents Scheme grants, the ANAO recommends that AGD incorporates
additional information on what is to be delivered into Respondents Scheme
funding agreements. This will allow AGD to better assess whether grant funds
have been expended to achieve grant objectives.

AGD response

Agree. AGD notes that applicants for funding are currently required to satisfy
the Department that clear and appropriate outcomes have been identified in
relation to the use of the grant funding. The revised Respondents Funding
Guidelines provide for detailed reporting from applicants on outcomes.

AGD has imposed stringent reporting and monitoring arrangements in
agreements for all Native Title Officer positions in peak bodies. Recipients of
Native Title Officer funding are required to provide quarterly reports on
activities. A template has been provided outlining the expected content of
reports including:

o number of hours spent by each native title officer per week over the
period on general liaison and reporting on native title, research and
reviewing information, monitoring of native title claims, mediation and
negotiation, liaising with legal representatives and monitoring legal
proceedings, administration and financial reporting;

ANAO Audit Report No.1 2006-07
Administration of the Native Title Respondents Funding Scheme

161



. native title meetings, negotiations and legal proceedings including the
issues discussed, purposes of the meeting and outcomes;

o significant developments relating to native title claims including any
issue hindering agreement or progress made in reaching agreement;

o general feedback about native title and concerns of members or matters
impacting on resolution / progress of native title matters;

o purpose and outcome of any travel.

AGD will closely assess these reports to ensure that the Native Title Officer
positions are delivering outcomes as required under the terms of the
agreement.
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Better Practice Guides

Legal Services Arrangements in Australian

Government Agencies

Preparation of Financial Statements by Public Sector Entities
Administration of Fringe Benefits Tax

User—Friendly Forms
Key Principles and Practices to Effectively Design
and Communicate Australian Government Forms

Public Sector Audit Committees

Fraud Control in Australian Government Agencies
Security and Control Update for SAP R/3
AMODEL Illustrative Financial Statements 2004
Better Practice in Annual Performance Reporting

Management of Scientific Research and Development
Projects in Commonwealth Agencies

Public Sector Governance
Goods and Services Tax (GST) Administration
Managing Parliamentary Workflow

Building Capability—A framework for managing
learning and development in the APS

Internal Budgeting

Administration of Grants

Performance Information in Portfolio Budget Statements
Life-Cycle Costing

Some Better Practice Principles for Developing
Policy Advice

Rehabilitation: Managing Return to Work
Internet Delivery Decisions
Planning for the Workforce of the Future

Contract Management

Aug 2006
Apr 2006
Feb 2006

Jan 2006

Feb 2005
Aug 2004
June 2004
May 2004
Apr 2004

Dec 2003
July 2003
May 2003
Apr 2003

Apr 2003
Feb 2003
May 2002
May 2002
Dec 2001

Nov 2001
June 2001
Apr 2001
Mar 2001
Feb 2001
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Business Continuity Management

Building a Better Financial Management Framework

Building Better Financial Management Support

Managing APS Staff Reductions
(in Audit Report No.49 1998-99)

Commonwealth Agency Energy Management

Cash Management

Security and Control for SAP R/3
Selecting Suppliers: Managing the Risk
New Directions in Internal Audit
Controlling Performance and Outcomes
Management of Accounts Receivable

Protective Security Principles
(in Audit Report No.21 1997-98)

Public Sector Travel

Audit Committees

Management of Corporate Sponsorship
Telephone Call Centres Handbook
Paying Accounts

Asset Management Handbook
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