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Dear Mr President
Dear Mr Speaker
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The report is titled Regulation of Commercial Broadcasting.
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Australian National Audit Office’s Homepage—http://www.anao.gov.au.
Yours sincerely

Ian McPhee
Auditor-General
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Abbreviations and Acronyms
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AustralianȱBroadcastingȱAuthorityȱ
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CommercialsȱAdviceȱPtyȱLtdȱ(aȱwhollyȬownedȱsubsidiaryȱofȱ
FreeȱTVȱAustralia)ȱȱ
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complaintsȱ

complaintsȱ relatedȱ toȱ anȱ allegedȱ breachȱ ofȱ theȱTVȱ orȱ Radioȱ
CodesȱofȱPracticeȱ

FTAȱ

freeȬtoȬairȱ

HDTVȱ

highȱdefinitionȱdigitalȱtelevisionȱ

Ministerȱ

Ministerȱ forȱ Broadband,ȱ Communicationsȱ andȱ theȱ Digitalȱ
Economyȱ

nonȬCodeȱ
complaintsȱ

Complaintsȱ relatedȱ toȱ anȱ allegedȱ breachȱ ofȱ theȱ BSA,ȱ
subordinateȱlegislationȱ(includingȱstandardsȱandȱnotices)ȱorȱ
licenceȱconditionsȱ

PBSȱ

PortfolioȱBudgetȱStatementȱ

RadioȱCodeȱ(ofȱ
Practice)ȱ

Commercialȱ Radioȱ Australiaȱ Codesȱ ofȱ Practiceȱ andȱ Guidanceȱ
(2004)ȱ

RCMGȱ

RegisterȱofȱControlledȱMediaȱGroupsȱ

TAPȱActȱ

TobaccoȱAdvertisingȱProhibitionȱActȱ1992ȱ

TVȱCodeȱ(ofȱ
Practice)ȱ

CommercialȱTelevisionȱIndustryȱCodeȱofȱPracticeȱ(2004)ȱ

ȱ
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antiȬsiphoningȱ
provisionsȱ

Provisionsȱ underȱ theȱ BSAȱ thatȱ preventȱ subscriptionȱ (payȱ
television)ȱ broadcastersȱ acquiringȱ theȱ exclusiveȱ
broadcastingȱ rightsȱ toȱ particularȱ sportingȱ eventsȱ
determinedȱ byȱ theȱ Ministerȱ forȱ Communications,ȱ
InformationȱTechnologyȱandȱtheȱArtsȱ

theȱAuthorityȱ

Comprisesȱ theȱ ACMAȱ Chairman,ȱ Deputyȱ Chair,ȱ
oneȱfullȬtimeȱ Memberȱ andȱ fourȱ partȬtimeȱ Membersȱ
appointedȱunderȱDivisionȱ2ȱofȱtheȱACMAȱActȱ

Executiveȱ
Managementȱ
Groupȱ

ComprisesȱtheȱACMAȱ Chairman,ȱotherȱfullȬtimeȱ Authorityȱ
membersȱ andȱ theȱ Generalȱ Managersȱ headingȱ ACMA’sȱ
fiveȱDivisions.ȱ

ȱ
ȱ

ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
9

ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
10

Summary and
Recommendations

ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
11

ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
12

Summary
Introduction
1.
Theȱ Australianȱ Communicationsȱ andȱ Mediaȱ Authorityȱ (ACMA)ȱ isȱ aȱ
statutoryȱauthorityȱwithinȱtheȱAustralianȱGovernmentȱportfolioȱofȱBroadband,ȱ
CommunicationsȱandȱtheȱDigitalȱEconomy.ȱACMAȱwasȱformedȱonȱ1ȱJulyȱ2005ȱ
followingȱtheȱmergerȱofȱtheȱAustralianȱBroadcastingȱAuthorityȱ(ABA)ȱandȱtheȱ
AustralianȱCommunicationsȱAuthorityȱ(ACA).ȱ
2.
ACMA’sȱregulatoryȱfunctionsȱareȱsetȱoutȱinȱtheȱAustralianȱCommunicationsȱ
andȱ Mediaȱ Authorityȱ Actȱ 2005ȱ (ACMAȱ Act)ȱ andȱ includeȱ theȱ regulationȱ ofȱ
broadcasting,ȱ radiocommunications,ȱ telecommunicationsȱ andȱ onlineȱ content.ȱ
Underȱ thisȱ Act,ȱ responsibilityȱ forȱ decisionsȱ aboutȱ theȱ agency’sȱ regulatoryȱ
functionsȱrestsȱwithȱACMAȱasȱanȱAuthority. 1 ȱUnderȱtheȱFinancialȱManagementȱandȱ
Accountabilityȱ Actȱ 1997,ȱ responsibilityȱ forȱ theȱ governanceȱ andȱ managementȱ ofȱ
ACMAȱrestsȱwithȱtheȱACMAȱchairȱinȱhisȱcapacityȱasȱChiefȱExecutiveȱOfficer.ȱ
3.
Whenȱitȱwasȱestablished,ȱACMAȱassumedȱtheȱABA’sȱfunctionsȱinȱrelationȱ
toȱbroadcastingȱregulation.ȱTheseȱinclude:ȱȱ
x

regulatingȱ broadcastingȱ servicesȱ inȱ accordanceȱ withȱ theȱ Broadcastingȱ
ServicesȱActȱ1992ȱ(BSA);ȱȱ

x

monitoringȱ andȱ investigatingȱ complaintsȱ relatingȱ toȱ broadcastingȱ
services;ȱandȱ

x

monitoringȱcomplianceȱwithȱindustryȱCodesȱofȱPracticeȱandȱstandards.ȱȱ

4.
TheȱBSAȱadoptedȱaȱcoȬregulatoryȱapproachȱtoȱbroadcastingȱservices.ȱThisȱ
approachȱ requiresȱ broadcastersȱ toȱ respond,ȱ inȱ theȱ firstȱ instance,ȱ toȱ complaintsȱ
relatingȱ toȱ theirȱ adherenceȱ toȱ theirȱ Codesȱ ofȱ Practiceȱ (Codeȱ complaints).ȱ Whereȱ
complainantsȱareȱnotȱsatisfiedȱwithȱtheȱbroadcasters’ȱresponseȱorȱdoȱnotȱreceiveȱaȱ
response,ȱ complaintsȱ canȱ beȱ escalatedȱ toȱ ACMA.ȱ ACMAȱ mustȱ investigateȱ allȱ
complaintsȱitȱreceivesȱthatȱareȱwithinȱitsȱjurisdictionȱunlessȱitȱisȱsatisfiedȱthatȱtheȱ
complaintsȱareȱfrivolous,ȱvexatiousȱorȱnotȱmadeȱinȱgoodȱfaith.ȱACMAȱreliesȱonȱ
televisionȱviewers,ȱradioȱlistenersȱandȱotherȱindustryȱstakeholdersȱtoȱinformȱitȱ
ofȱ allegedȱ nonȬcompliance.ȱ Inȱ theȱ absenceȱ ofȱ complaintsȱ orȱ otherȱ evidenceȱ ofȱ

1

For the purposes of this audit, ‘the Authority’ is used to describe members of ACMA appointed under the
Australian Communications and Media Authority Act 2005 and ‘ACMA’ is used to describe the staff and
management of ACMA, which may include Authority members.
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allegedȱbreaches,ȱbroadcastersȱare,ȱbyȱdefault,ȱassumedȱtoȱbeȱcomplyingȱwithȱ
theirȱbroadcastingȱrequirements.ȱ
5.
Theȱ coȬregulatoryȱ approachȱ ‘filters’ȱ theȱ numberȱ ofȱ Codeȱ complaintsȱ
receivedȱ andȱ investigatedȱ byȱ ACMA.ȱ Theȱ 2575ȱ Codeȱ complaintsȱ receivedȱ byȱ
commercialȱ broadcastersȱ duringȱ 2005–06ȱ andȱ 2006–07ȱ resultedȱ inȱ
165ȱinvestigationsȱbyȱACMA.ȱNonȬCodeȱcomplaintsȱ(forȱexample,ȱthoseȱrelatedȱtoȱ
potentialȱnonȬcomplianceȱwithȱtheȱBSAȱorȱlicenceȱconditions)ȱareȱmadeȱdirectlyȱtoȱ
ACMA.ȱInȱadditionȱtoȱtheȱcoȬregulatoryȱapproach,ȱbroadcastersȱareȱrequiredȱtoȱ
provideȱ complianceȱ reportsȱ for:ȱ Australian,ȱ children’sȱ andȱ localȱ contentȱ
quotas;ȱ andȱ antiȬsiphoningȱ information. 2 ȱ Theyȱ areȱ alsoȱ requiredȱ toȱ provideȱ
annualȱ returnsȱ andȱ changeȱ notificationsȱ underȱ theȱ mediaȱ ownershipȱ andȱ
controlȱrules.ȱ

Audit objective and scope
6.
Theȱ auditȱ objectiveȱ wasȱ toȱ examineȱ ifȱ ACMAȱ is,ȱ inȱ respectȱ ofȱ
commercialȱ broadcastingȱ services,ȱ effectivelyȱ dischargingȱ itsȱ regulatoryȱ
responsibilitiesȱunderȱtheȱBSA.ȱTheȱauditȱexaminedȱACMA’s:ȱ
x

monitoringȱofȱcommercialȱbroadcasters’ȱcomplianceȱwithȱtheȱBSA;ȱ

x

addressingȱnonȬcomplianceȱwith,ȱandȱenforcementȱof,ȱtheȱBSA;ȱ

x

collectionȱofȱbroadcastȱlicenceȱfees;ȱandȱ

x

monitoringȱ andȱ reportingȱ ofȱ itsȱ regulatoryȱ performanceȱ inȱ respectȱ ofȱ
commercialȱbroadcasting.ȱ

Overall conclusion
7.
ACMAȱ hasȱ regulatoryȱ responsibilitiesȱ forȱ mediaȱ andȱ communicationsȱ
acrossȱ Australia.ȱ Itȱ administersȱ aȱ complexȱ andȱ disparateȱ regulatoryȱ regimeȱ
acrossȱ itsȱ fourȱ areasȱ ofȱ responsibility:ȱ broadcasting;ȱ radiocommunications;ȱ
telecommunications;ȱ andȱ onlineȱ content.ȱ Forȱ commercialȱ broadcasting,ȱ thisȱ
meansȱensuringȱcomplianceȱwithȱlegislativeȱrequirements,ȱindustryȱstandardsȱ
andȱ Codesȱ ofȱ Practice.ȱ ACMAȱ interactsȱ withȱ aȱ wideȱ rangeȱ ofȱ stakeholders,ȱ
includingȱ metropolitanȱ andȱ regionalȱ commercialȱ broadcasters,ȱ peakȱ
representativeȱbodies,ȱandȱtheȱviewingȱandȱlisteningȱpublic.ȱItsȱregulatoryȱroleȱ

2

The anti-siphoning provisions prevent subscription broadcasters acquiring the exclusive broadcasting
rights to particular sporting events determined by the former Minister for Communications, Information
Technology and the Arts.
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andȱresponsibilitiesȱhaveȱcontinuedȱtoȱexpand,ȱputtingȱpressureȱonȱitsȱexistingȱ
resourceȱbase.ȱ
8.
Asȱ previouslyȱ noted,ȱ theȱ coȬregulatoryȱ approachȱ reliesȱ onȱ televisionȱ
viewers,ȱ radioȱ listenersȱ andȱ otherȱ industryȱ stakeholdersȱ toȱ identifyȱ allegedȱ
nonȬcomplianceȱwithȱindustryȱCodesȱofȱPractice.ȱTheirȱcomplaintsȱareȱinitiallyȱ
madeȱ toȱ theȱ broadcastersȱ andȱ ACMAȱ isȱ onlyȱ requiredȱ toȱ investigateȱ thoseȱ
Codeȱ complaintsȱ thatȱ haveȱ notȱ beenȱ resolved.ȱ Itȱ isȱ thereforeȱ importantȱ thatȱ
ACMAȱandȱtheȱbroadcastersȱhaveȱeffectiveȱsystems,ȱprocessesȱandȱproceduresȱ
inȱplaceȱtoȱhandleȱcomplaintsȱinȱaȱwayȱthatȱengendersȱstakeholderȱconfidenceȱ
andȱmeetsȱexpectations.ȱForȱtheȱcoȬregulatoryȱapproachȱtoȱoperateȱeffectively,ȱ
theȱANAOȱconsidersȱmoreȱattentionȱneedsȱtoȱbeȱgivenȱtoȱtheȱfollowingȱareas:ȱȱ
x

theȱ considerableȱ levelȱ ofȱ stakeholderȱ dissatisfactionȱ withȱ theȱ
broadcastingȱcomplaintsȱprocessȱreportedȱinȱACMA’sȱRealityȱTelevisionȱ
Review 3 ;ȱ

x

theȱhighȱnumberȱofȱcomplaintsȱhandlingȱbreachesȱidentifiedȱbyȱACMAȱ
(andȱprimaȱfacieȱbreachesȱidentifiedȱbyȱtheȱANAOȱthatȱwereȱnotȱfullyȱ
investigated);ȱ

x

monitoringȱ whetherȱ broadcastersȱ areȱ publicisingȱ theȱ Codesȱ andȱ theirȱ
complaintsȱprocedures;ȱandȱ

x

verifyingȱtheȱaccuracyȱofȱtheȱcomplaintsȱdataȱbroadcastersȱreport,ȱonȱaȱ
riskȱassessmentȱbasis.ȱ

9.
Whileȱ ACMAȱ hasȱ adequatelyȱ addressedȱ theȱ majorityȱ ofȱ complaintsȱ itȱ
hasȱreceived,ȱtheȱtimelinessȱofȱitsȱresponseȱtoȱtheseȱcomplaintsȱhasȱdeterioratedȱ
inȱ theȱ lastȱ coupleȱ ofȱ years.ȱ Theȱ timeȱ takenȱ toȱ completeȱ commercialȱ
broadcastingȱ investigationsȱ hasȱ alsoȱ increased,ȱ withȱ eachȱ taking,ȱ onȱ average,ȱ
21ȱweeksȱinȱ2006–07.ȱThereȱisȱalsoȱtheȱpotentialȱforȱinvestigationsȱtoȱtakeȱevenȱ
longer,ȱ givenȱ ACMA’sȱ increasedȱ investigationsȱ workloadȱ inȱ theȱ firstȱ halfȱ ofȱ
2007–08.ȱ ACMAȱ advisedȱ thatȱ itȱ willȱ continueȱ toȱ prioritiseȱ itsȱ investigationsȱ
basedȱonȱtheȱrisksȱtheyȱpresentȱandȱresourcingȱcapability.ȱ
10.
Theȱ ANAOȱ hasȱ identifiedȱ aȱ numberȱ ofȱ areasȱ wereȱ ACMA’sȱ
managementȱ ofȱ itsȱ investigationsȱ couldȱ beȱ improved.ȱ Theseȱ includeȱ
investigatingȱallȱprimaȱfacieȱcomplaintsȱhandlingȱbreachesȱbyȱbroadcastersȱorȱ
recordingȱ theȱ decisionȱ notȱ toȱ investigate,ȱ documentingȱ considerationȱ ofȱ pastȱ
decisionsȱ andȱ precedents,ȱ offeringȱ complainantsȱ theȱ opportunityȱ toȱ commentȱ
3

ACMA 2007, Reality Television Review: Final Report, p.87.
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(inȱtermsȱofȱproceduralȱfairness),ȱandȱadvisingȱcomplainantsȱtheȱresultsȱofȱtheȱ
investigations.ȱImprovingȱtheȱqualityȱandȱaccuracyȱofȱtheȱdataȱinȱitsȱcomplaintsȱ
andȱ investigationsȱ managementȱ systemȱ wouldȱ increaseȱ itsȱ effectivenessȱ asȱ aȱ
managementȱ tool.ȱ ACMAȱ hasȱ recentlyȱ advisedȱ theȱ ANAOȱ thatȱ itȱ isȱ
implementingȱ aȱ numberȱ ofȱ initiativesȱ toȱ improveȱ itsȱ complaintsȱ andȱ
investigationsȱ processes.ȱ Thisȱ includesȱ producingȱ anȱ operationsȱ manualȱ asȱ
businessȱrulesȱandȱproceduresȱhaveȱnotȱbeenȱdocumentedȱtoȱdate.ȱ
11.
ACMAȱhasȱnotȱtakenȱ(andȱdoesȱnotȱproposeȱtoȱtake)ȱenforcementȱactionȱ
toȱ addressȱ identifiedȱ nonȬcomplianceȱ withȱ theȱ changeȱ notificationsȱ underȱ theȱ
oldȱmediaȱownershipȱandȱcontrolȱrules.ȱInȱrelationȱtoȱtheȱnewȱrulesȱintroducedȱ
inȱ Februaryȱ 2007,ȱ ACMAȱ initiallyȱ tookȱ anȱ educativeȱ approachȱ and,ȱ moreȱ
recently,ȱ hasȱ issuedȱ formalȱ warningȱ noticesȱ forȱ nonȬcomplianceȱ withȱ theseȱ
rules.ȱ Broadcastersȱ areȱ generallyȱ notȱ requiredȱ toȱ confirmȱ thatȱ theyȱ haveȱ
implementedȱcomplianceȱandȱenforcementȱactionsȱarisingȱfromȱbreachesȱfoundȱ
inȱbroadcastingȱinvestigationsȱandȱnonȬcomplianceȱwithȱmediaȱownershipȱandȱ
controlȱrules.ȱAlso,ȱunlessȱitȱisȱaȱrequirementȱofȱtheȱenforcementȱaction,ȱACMAȱ
doesȱ notȱ followȬupȱ withȱ broadcastersȱ toȱ ensureȱ theseȱ actionsȱ haveȱ beenȱ
implementedȱ asȱ intended.ȱ However,ȱ someȱ recentȱ enforceableȱ undertakingsȱ
haveȱ requiredȱ broadcastersȱ toȱ reportȱ regularlyȱ toȱ ACMAȱ onȱ theirȱ progressȱ
towardsȱcompliance.ȱTheȱANAOȱsuggestsȱthat,ȱwhereȱrelevant,ȱACMAȱapplyȱ
thisȱ approachȱ moreȱ broadlyȱ toȱ itsȱ broadcastingȱ complianceȱ andȱ enforcementȱ
actionsȱtoȱreduceȱtheȱriskȱofȱnonȬcomplianceȱrecurring.ȱ
12.
Mostȱprogrammingȱdataȱreportedȱbyȱbroadcastersȱtoȱdemonstrateȱtheirȱ
complianceȱ withȱ broadcastingȱ contentȱ quotasȱ andȱ theȱ antiȬsiphoningȱ
provisions,ȱ isȱ notȱ independentlyȱ verifiedȱ byȱ ACMA.ȱ Itȱ considersȱ thatȱ theȱ
potentialȱ costsȱ ofȱ independentȱ verificationȱ outweighȱ theȱ assuranceȱ benefits.ȱ
Whileȱappreciatingȱthatȱthereȱisȱaȱbalanceȱtoȱbeȱstruck,ȱaȱriskȱbasedȱapproachȱtoȱ
monitoringȱwouldȱnormallyȱbeȱappliedȱinȱsuchȱcircumstancesȱtoȱprovideȱsomeȱ
assuranceȱ thatȱ broadcastersȱ areȱ meetingȱ theirȱ regulatoryȱ requirements.ȱ Thisȱ
mayȱ involveȱ ACMAȱ gainingȱ anȱ appreciationȱ ofȱ broadcasters’ȱ complianceȱ
processesȱandȱevaluatingȱotherȱindustryȱintelligence.ȱ
13.
ACMAȱ hasȱ acknowledgedȱ thatȱ itsȱ governanceȱ arrangementsȱ inȱ theȱ
18ȱmonthsȱfollowingȱitsȱestablishmentȱwereȱnotȱasȱeffectiveȱasȱtheyȱcouldȱhaveȱ
been,ȱparticularlyȱinȱtermsȱofȱaȱcoordinatedȱframework.ȱForȱthisȱreason,ȱACMAȱ
hasȱ reviewedȱ andȱ isȱ currentlyȱ implementingȱ revisedȱ corporateȱ governance,ȱ
performanceȱ managementȱ andȱ riskȱ managementȱ frameworks.ȱ Theȱ ongoingȱ
managementȱofȱregulatoryȱandȱoperationalȱrisksȱneedsȱtoȱbeȱincorporatedȱintoȱ
ACMA’sȱriskȱmanagementȱstrategies.ȱThisȱwillȱpositionȱACMAȱtoȱ respondȱtoȱ
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changingȱ risksȱ and,ȱ whereȱ necessary,ȱ adjustȱ complianceȱ strategies,ȱ prioritiesȱ
andȱ activities.ȱ Inȱ addition,ȱ expandedȱ performanceȱ reportingȱ wouldȱ improveȱ
ACMA’sȱmanagementȱof,ȱandȱaccountabilityȱfor,ȱtheȱregulationȱofȱcommercialȱ
broadcasting.ȱ
14.
Theȱ ANAOȱ hasȱ madeȱ fiveȱ recommendationsȱ toȱ improveȱ ACMA’sȱ
regulationȱofȱcommercialȱbroadcastingȱservices.ȱTheseȱrecommendationsȱrelateȱ
toȱ investigations,ȱ broadcasters’ȱ complaintsȱ handlingȱ processes,ȱ monitoringȱ
complianceȱ withȱ industryȱ Codesȱ ofȱ Practice,ȱ complianceȱ andȱ enforcementȱ
actionȱandȱACMA’sȱperformanceȱmanagementȱandȱreporting.ȱȱ

ACMA response
15.
Theȱ Australianȱ Communicationsȱ andȱ Mediaȱ Authorityȱ (ACMA),ȱ
welcomesȱ andȱ supportsȱ theȱ reviewȱ undertakenȱ byȱ theȱ Australianȱ Nationalȱ
Auditȱ Officeȱ (ANAO)ȱ ofȱ theȱ Regulationȱ ofȱ Commercialȱ Broadcasting.ȱ Asȱ aȱ
relativelyȱnewȱorganisation,ȱtheȱACMAȱisȱseekingȱtoȱreviewȱitsȱprocessesȱandȱ
approachesȱtoȱensureȱthatȱtheyȱcontinueȱtoȱmeetȱtheȱexpectationsȱofȱindustry,ȱ
governmentȱandȱtheȱcommunity.ȱ
16.
ACMAȱ acknowledgesȱ thatȱ theȱ ANAO’sȱ findingsȱ inȱ areasȱ thatȱ canȱ beȱ
improvedȱ upon,ȱ willȱ furtherȱ enhanceȱ ACMA’sȱ programȱ ofȱ transformationalȱ
changeȱ andȱ continuousȱ improvement.ȱ Theȱ auditȱ hasȱ enabledȱ ACMAȱ toȱ
demonstrateȱ theȱ extentȱ ofȱ theȱ internalȱ improvementȱ andȱ commitmentȱ inȱ riskȱ
management,ȱcoȬregulatoryȱandȱinvestigationȱareasȱthatȱhasȱtakenȱplaceȱwithinȱ
resourceȱ constraintsȱ andȱ theȱ benefitsȱ thatȱ thisȱ workȱ deliversȱ throughȱ theȱ coȬ
regulatoryȱapproachȱtoȱindustryȱandȱgovernmentȱparticipants.ȱ

Key findings by chapter
Commercial broadcasting complaints (Chapter 2)
17.
UnderȱtheȱcoȬregulatoryȱapproach,ȱtheȱeffectiveȱhandlingȱofȱcommercialȱ
broadcastingȱcomplaintsȱrequires:ȱ
x

broadcastersȱtoȱpubliciseȱtheȱindustryȱCodesȱandȱcomplaintȱprocedures;ȱ
andȱ

x

broadcastersȱ andȱ ACMAȱ toȱ appropriatelyȱ addressȱ complaintsȱ inȱ aȱ
timelyȱmanner.ȱ
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Publicising the Code and its complaint procedures
18.
Theȱ TVȱ andȱ Radioȱ Codesȱ requireȱ licenseesȱ toȱ provideȱ regularȱ onȬairȱ
informationȱ aboutȱ theȱ Codeȱ andȱ complaintsȱ procedures.ȱ Asȱ ACMAȱ hasȱ notȱ
receivedȱanyȱcomplaintsȱaboutȱthisȱmatter,ȱitȱdoesȱnotȱbelieveȱitȱisȱanȱissueȱofȱ
concernȱtoȱtheȱcommunity.ȱHowever,ȱitȱwouldȱbeȱdifficultȱforȱmembersȱofȱtheȱ
publicȱtoȱdetectȱanyȱnonȬcomplianceȱbyȱbroadcastersȱwithȱtheirȱrequirementȱtoȱ
publiciseȱ theȱ Codes.ȱ ACMAȱ wouldȱ haveȱ greaterȱ confidenceȱ inȱ broadcasters’ȱ
complianceȱ wereȱ theyȱ requiredȱ toȱ adviseȱ annually:ȱ thatȱ theyȱ haveȱ metȱ theirȱ
publicisingȱ requirement;ȱ andȱ theȱ datesȱ andȱ timesȱ ofȱ broadcasts,ȱ orȱ
announcements,ȱpublicisingȱtheȱCodes.ȱ
Code complaints received by commercial broadcasters
19.
Broadcastersȱ areȱ requiredȱ toȱ reportȱ regularlyȱ toȱ theirȱ peakȱ industryȱ
associations,ȱ Freeȱ TVȱ Australiaȱ andȱ Commercialȱ Radioȱ Australia,ȱ onȱ theȱ
numberȱ andȱ substanceȱ ofȱ Codeȱ complaintsȱ theyȱ receive.ȱ Thisȱ processȱ isȱ
designedȱtoȱkeepȱtheȱindustryȱassociationsȱandȱACMAȱinformedȱofȱemergingȱ
orȱ systemicȱ issuesȱ inȱ programȱ contentȱ orȱ complaintsȱ resolution.ȱ Thisȱ
informationȱ isȱ notȱ verifiedȱ byȱ ACMAȱ priorȱ toȱ publishingȱ inȱ itsȱ ACMASphereȱ
magazine,ȱ orȱ analysedȱ toȱ identifyȱ anyȱ trendsȱ inȱ Codeȱ complaintsȱ toȱ
broadcasters.ȱ
ACMA’s complaints management
20.
ACMAȱ reliesȱ onȱ theȱ Codeȱ andȱ nonȬCodeȱ complaintsȱ itȱ receivesȱ toȱ
identifyȱ potentialȱ breachesȱ ofȱ theȱ BSA,ȱ regulationsȱ andȱ standards,ȱ licenceȱ
conditionsȱ andȱ Codes.ȱ Inȱ 2006–07,ȱ ACMAȱ receivedȱ 487ȱ commercialȱ
broadcastingȱcomplaints,ȱanȱincreaseȱofȱ12ȱperȱcentȱonȱtheȱpreviousȱyear.ȱȱ
Complaints within and outside of ACMA’s jurisdiction

21.
ACMAȱusuallyȱclassifiesȱcomplaintsȱasȱeitherȱbeingȱwithinȱjurisdictionȱ
orȱoutsideȱitsȱjurisdiction,ȱasȱtheyȱareȱreceived.ȱWithinȱjurisdictionȱcomplaintsȱ
areȱeitherȱinvestigated,ȱorȱcomplainantsȱareȱdirectedȱtoȱtakeȱtheirȱcomplaintsȱtoȱ
broadcasters.ȱOutȱofȱjurisdictionȱcomplaintsȱareȱreferredȱtoȱtheȱbroadcastersȱorȱ
otherȱ responsibleȱ bodies,ȱ suchȱ asȱtheȱ Advertisingȱ Standardsȱ Board.ȱ Overȱ halfȱ
theȱ broadcastingȱ complaintsȱ ACMAȱ receivedȱ inȱ 2005–06ȱ andȱ 2006–07ȱ wereȱ
classifiedȱasȱbeingȱoutȱofȱACMA’sȱjurisdictionȱorȱwereȱnotȱclassifiedȱatȱall.ȱTheȱ
reasonsȱforȱclassifyingȱcomplaintsȱasȱoutȱofȱjurisdictionȱwereȱnotȱdocumentedȱ
inȱmostȱcases.ȱȱ
22.
Respondingȱ toȱ outȱ ofȱ jurisdictionȱ complaintsȱ consumesȱ ACMA’sȱ
resourcesȱ thatȱ couldȱ otherwiseȱ beȱ directedȱ towardsȱ addressingȱ relevantȱ
ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
18

Summary

complaints.ȱToȱfurtherȱreduceȱandȱstreamlineȱitsȱhandlingȱofȱoutȱofȱjurisdictionȱ
complaints,ȱACMAȱcouldȱ betterȱ classifyȱ complaintsȱ asȱ eitherȱ withinȱ orȱ outȱ ofȱ
jurisdiction,ȱ reviseȱ theȱ jurisdictionȱ reasonȱ codesȱ toȱ coverȱ theȱ mostȱ commonȱ
categories,ȱandȱperiodicallyȱanalyseȱtheȱreasonsȱforȱcomplaintsȱbeingȱreceivedȱ
andȱdevelopȱstrategiesȱtoȱaddressȱthem.ȱ
Complaint handling procedures

23.
ACMAȱ (andȱ itsȱ predecessor,ȱ theȱ ABA)ȱ haveȱ notȱ documentedȱ internalȱ
proceduresȱandȱbusinessȱrulesȱforȱhandlingȱcomplaints.ȱACMAȱadvisedȱthatȱaȱ
proceduresȱ manualȱ forȱ handlingȱ broadcastingȱ complaintsȱ willȱ beȱ developedȱ
duringȱ2008.ȱ
Deciding whether to undertake a formal investigation

24.
Theȱ majorityȱ ofȱ commercialȱ broadcastingȱ complaintsȱ receivedȱ byȱ
ACMAȱdoȱnotȱresultȱinȱaȱformalȱinvestigation.ȱOfȱtheȱ923ȱcomplaintsȱmadeȱtoȱ
ACMAȱduringȱ2005–06ȱandȱ2006–07,ȱonlyȱ193ȱ(21ȱperȱcent)ȱresultedȱinȱaȱformalȱ
investigation. 4 ȱ Decisionsȱ onȱ whetherȱ toȱ investigateȱ complaints,ȱ andȱ theirȱ
reasons,ȱ wereȱ generallyȱ adequatelyȱ documentedȱ inȱ ACMA’sȱ Informationȱ
Managementȱ Systemȱ (AIMS).ȱ However,ȱ theȱ ANAOȱ identifiedȱ aȱ numberȱ ofȱ
instancesȱ (relatingȱ toȱ broadcastersȱ notȱ meetingȱ complaintsȱ handlingȱ
requirements)ȱ whereȱ itȱ wasȱ difficultȱ toȱ understandȱ theȱ reasonsȱ forȱ ACMA’sȱ
decisionȱnotȱtoȱinvestigateȱtheȱcomplaints.ȱACMA’sȱmanagementȱofȱcomplaintsȱ
wouldȱ beȱ improvedȱ ifȱ itȱ periodicallyȱ examinedȱ whetherȱ broadcasters’ȱ
responsesȱmetȱtheȱcomplaintsȱhandlingȱprovisionsȱofȱtheȱindustryȱCodes.ȱ
Timeliness and completeness of actioning complaints

25.
Theȱ timelinessȱ ofȱ ACMA’sȱ initialȱ responseȱ toȱ complainantsȱ hasȱ
deterioratedȱ inȱ theȱ lastȱ coupleȱ ofȱ years—fromȱ 92ȱ perȱ centȱ inȱ 2005–06ȱ beingȱ
withinȱACMA’sȱtargetȱofȱsevenȱcalendarȱdays,ȱtoȱ63ȱperȱcentȱinȱ2006–07.ȱDataȱ
inȱAIMSȱwasȱoftenȱmissingȱforȱsomeȱrelevantȱfieldsȱ(includingȱclassificationȱofȱ
theȱcomplaintȱasȱeitherȱwithinȱorȱoutsideȱACMA’sȱjurisdictionȱandȱtheȱtypeȱofȱ
broadcaster).ȱAtȱtimes,ȱinaccurateȱdataȱwereȱalsoȱrecordedȱinȱsomeȱdateȱfields.ȱ
Theȱdatabaseȱwasȱnotȱroutinelyȱupdatedȱtoȱindicateȱthatȱcomplaintsȱhadȱbeenȱ
appropriatelyȱactionedȱandȱ‘closed’.ȱ
26.
ACMAȱ advisedȱ thatȱ aȱ seniorȱ officerȱ withinȱ theȱ Investigationsȱ Sectionȱ
performsȱanȱundocumentedȱmonthlyȱcheckȱtoȱensureȱthatȱallȱcomplaintsȱhaveȱ
beenȱ actioned.ȱ Documentingȱ theseȱ checksȱ inȱ futureȱ wouldȱ demonstrateȱ thatȱ
4

Similar complaints are often combined into the one investigation. During this period, 178 investigations
were conducted.
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theyȱ haveȱ beenȱ performed.ȱ Givenȱ theȱ delaysȱ inȱ respondingȱ toȱ complaintsȱ
observedȱduringȱtheȱaudit,ȱmoreȱfrequentȱcheckingȱforȱoverdueȱresponsesȱalsoȱ
appearsȱwarranted.ȱ

Commercial broadcasting investigations (Chapter 3)
27.
Underȱ theȱ BSA,ȱ ACMAȱ mustȱ investigateȱ allȱ broadcastingȱ complaintsȱ
thatȱ areȱ withinȱ itsȱ jurisdiction 5 ,ȱ unlessȱ itȱ isȱ satisfiedȱ thatȱ theȱ complaintȱ isȱ
frivolous,ȱ vexatious,ȱ orȱ wasȱ notȱ madeȱ inȱ goodȱ faith.ȱ ACMAȱ canȱ alsoȱ
selfȬinitiateȱ investigations,ȱ andȱ theȱ Ministerȱ forȱ Broadband,ȱ Communicationsȱ
andȱ theȱ Digitalȱ Economyȱ (theȱ Minister)ȱ canȱ directȱ ACMAȱ toȱ investigateȱ
matters.ȱ
28.
Aboutȱ20ȱperȱcentȱofȱcommercialȱbroadcastingȱcomplaintsȱtoȱACMAȱinȱ
2005–06ȱ andȱ 2006–07ȱ generatedȱ anȱ investigation.ȱ Overȱ thisȱ period,ȱ ACMAȱ
completedȱ 162ȱ commercialȱ broadcastingȱ investigationsȱ (128ȱ televisionȱ andȱ
34ȱradio),ȱ 78ȱ perȱ centȱ (126)ȱ ofȱ whichȱ didȱ notȱ resultȱ inȱ breachesȱ beingȱ foundȱ
againstȱ broadcasters.ȱ Overȱ threeȬquartersȱ ofȱ televisionȱ breachesȱ (31ȱinȱ
24ȱinvestigations)ȱinvolvedȱcomplaintsȱhandling,ȱnewsȱandȱcurrentȱaffairs,ȱandȱ
theȱ classificationȱ ofȱ televisionȱ programs.ȱ Nearlyȱ threeȬquartersȱ ofȱ radioȱ
breachesȱ(15ȱinȱ12ȱinvestigations)ȱinvolvedȱcomplaintsȱhandlingȱandȱprogramsȱ
unsuitableȱforȱbroadcast.ȱȱ
ACMA’s management of broadcasting investigations
29.
TheȱANAOȱidentifiedȱdeficienciesȱinȱtheȱtimelinessȱandȱmanagementȱofȱ
commercialȱbroadcastingȱinvestigations,ȱincludingȱtheȱabsenceȱofȱdocumentedȱ
investigationȱ policiesȱ andȱ procedures.ȱ Nearlyȱ oneȬquarterȱ ofȱ investigationsȱ
haveȱ exceededȱ ACMA’sȱ targetȱ ofȱ completingȱ allȱ investigationsȱ withinȱ
24ȱweeks.ȱ Theȱ averageȱ timeȱ forȱ completingȱ investigationsȱ inȱ 2006–07ȱ wasȱ
18ȱweeks.ȱ Thisȱ timeframeȱ increasesȱ toȱ 21ȱ weeksȱ wereȱ ACMAȱ toȱ includeȱ allȱ
elapsedȱtimeȱbetweenȱreceivingȱaȱcomplaintȱandȱinformingȱtheȱcomplainantȱofȱ
theȱ investigationȱ result.ȱ Theȱ increaseȱ inȱ ACMA’sȱ investigationsȱ workloadȱ
duringȱ theȱ firstȱ halfȱ ofȱ 2007–08ȱ suggestsȱ thatȱ thereȱ isȱ theȱ potentialȱ forȱ
investigationsȱtoȱtakeȱevenȱlonger.ȱ
30.
Theȱ coȬregulatoryȱ approachȱ toȱ commercialȱ broadcastingȱ reliesȱ onȱ
complaintsȱ toȱ detectȱ nonȬcompliance.ȱ Whenȱ commercialȱ broadcastersȱ breachȱ
theȱ complaintsȱ handlingȱ provisionsȱ ofȱ theȱ industryȱ Codesȱ ofȱ Practiceȱ theȱ
integrityȱ ofȱ theȱ approachȱ isȱ undermined.ȱ ACMA’sȱ investigationsȱ haveȱ
5

After Code complaints have first been responded to by broadcasters or no response is received within
stipulated time limits.
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identifiedȱ aȱ highȱ numberȱ ofȱ complaintsȱ handlingȱ breachesȱ (28)ȱ andȱ theȱ
ANAO’sȱ analysisȱ identifiedȱ furtherȱ primaȱfacieȱ complaintsȱ handlingȱ breachesȱ
thatȱ wereȱ notȱ fullyȱ investigatedȱ (14).ȱ Otherȱ issuesȱ relatingȱ toȱ ACMA’sȱ
managementȱofȱitsȱinvestigationsȱincludedȱACMA:ȱ
x

decidingȱnotȱtoȱinvestigateȱfiveȱdatedȱcases,ȱafterȱobtainingȱlegalȱadviceȱ
toȱtheȱcontrary,ȱwithoutȱdocumentingȱtheȱreasonsȱforȱtheseȱdecisions;ȱ

x

notȱ documenting,ȱ forȱ mostȱ investigations,ȱ anyȱ considerationȱ ofȱ past,ȱ
relevantȱinvestigationȱdecisionsȱorȱprecedents;ȱȱ

x

notȱ assessingȱ whetherȱ complainantsȱ shouldȱ beȱ affordedȱ theȱ
opportunityȱ toȱ commentȱ onȱ draftȱ investigationȱ findingsȱ andȱ
conclusions,ȱforȱproceduralȱfairnessȱpurposes;ȱ

x

notȱ informingȱ allȱ complainantsȱ ofȱ theȱ resultȱ ofȱ theȱ investigations,ȱ asȱ
requiredȱbyȱtheȱBSA;ȱandȱ

x

applyingȱinconsistentȱrecordsȱmanagementȱpractices.ȱ

Compliance and enforcement action
31.
Whenȱ regulatoryȱ nonȬcomplianceȱ isȱ found,ȱ ACMAȱ shouldȱ takeȱ actionȱ
toȱ addressȱ theȱ risksȱ posedȱ byȱ theȱ nonȬcomplianceȱ thatȱ isȱ commensurateȱ withȱ
theȱ seriousnessȱ ofȱ theȱ breach.ȱ Forȱ mostȱ breachesȱ ofȱ theȱ TVȱ andȱ Radioȱ Codes,ȱ
ACMAȱ considersȱ thatȱ theȱ useȱ ofȱ itsȱ enforcementȱ powersȱ (licenceȱ conditionsȱ
andȱenforceableȱundertakings)ȱmayȱnotȱbeȱappropriateȱtoȱtheȱbreach.ȱRather,ȱitȱ
usesȱnegotiatedȱagreementsȱwithȱbroadcastersȱtoȱaddressȱnonȬcomplianceȱandȱ
generallyȱacceptsȱtheȱcomplianceȱactionsȱbroadcastersȱhaveȱtakenȱorȱproposedȱ
toȱpreventȱrecurrences.ȱTheseȱcommonlyȱincludeȱtrainingȱforȱstaffȱonȱtheȱCodeȱ
requirementsȱandȱimprovementsȱtoȱbroadcastingȱprocedures.ȱȱ
32.
Forȱmostȱcomplianceȱandȱenforcementȱactions,ȱACMAȱdoesȱnotȱrequireȱ
broadcastersȱ toȱ confirmȱ thatȱ theȱ actionsȱ haveȱ beenȱ implementedȱ norȱ doesȱ
ACMAȱ followȬupȱ toȱ ensureȱ thisȱ hasȱ occurred.ȱ Complianceȱ andȱ enforcementȱ
actionsȱareȱnotȱrecordedȱcentrally.ȱThisȱinhibitsȱACMA’sȱabilityȱtoȱfollowȱthemȱ
up,ȱ andȱ bringȱ pastȱ complianceȱ andȱ enforcementȱ actionsȱ toȱ bearȱ onȱ currentȱ
enforcementȱconsiderations.ȱSomeȱformȱofȱbroadcasterȱadviceȱandȱcheckingȱbyȱ
ACMAȱ wouldȱ provideȱ greaterȱ assuranceȱ thatȱ complianceȱ andȱ enforcementȱ
actionsȱhaveȱbeenȱimplementedȱasȱACMAȱintended.ȱȱ
Reporting on broadcasting investigations
33.
Theȱ statisticsȱ ACMAȱ publishesȱ inȱ itsȱ annualȱ reportsȱ onȱ broadcastingȱ
investigationsȱareȱsubstantiallyȱlessȱinformativeȱthatȱthatȱofȱitsȱpredecessor,ȱtheȱ
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ABA.ȱ Theȱ informationȱ reportedȱ forȱ eachȱ investigation,ȱ summarisedȱ inȱ theȱ
annualȱ reports,ȱ couldȱ beȱ enhancedȱ toȱ betterȱ informȱ readersȱ ofȱ complianceȱ
issuesȱ andȱ ACMA’sȱ performance.ȱ Investigationsȱ thatȱ resultȱ inȱ breachesȱ beingȱ
foundȱ againstȱ broadcastersȱ areȱ publishedȱ onȱ ACMA’sȱ website,ȱ whileȱ onlyȱ
summariesȱofȱthoseȱinvestigationsȱwhereȱnoȱbreachesȱareȱfoundȱareȱpublished.ȱ
Theȱ Authorityȱ decidedȱ inȱ Decemberȱ 2006ȱ toȱ publishȱ inȱ fullȱ aȱ numberȱ ofȱ
nonȬbreachȱreportsȱofȱ‘publicȱinterest’ȱeachȱyear.ȱACMAȱadvisedȱinȱJuneȱ2008,ȱ
thatȱtheȱreleaseȱofȱsuchȱreportsȱisȱbeingȱprogressed.ȱ

Broadcasting content claims and disclosures (Chapter 4)
34.
ACMAȱ requiresȱ commercialȱ broadcastersȱ toȱ provideȱ programmingȱ
informationȱtoȱassessȱtheirȱcomplianceȱwithȱtheȱBSA,ȱstandardsȱandȱCodesȱofȱ
Practiceȱ covering:ȱ Australian,ȱ children’sȱ andȱ localȱ contentȱ quotas;ȱ andȱ
antiȬsiphoningȱprovisions. 6 ȱCommercialȱradioȱbroadcastersȱareȱalsoȱrequiredȱtoȱ
makeȱ onȬairȱ disclosuresȱ duringȱ currentȱ affairsȱ programsȱ ofȱ anyȱ commercialȱ
agreementȱbetweenȱsponsorsȱandȱpresenters,ȱandȱpaymentȱofȱproductionȱcostsȱ
byȱadvertisersȱandȱsponsors.ȱ
Australian, children’s and local content
35.
Commercialȱ televisionȱ andȱ radioȱ broadcastersȱ areȱ requiredȱ toȱ meetȱ
commonȱ minimumȱ conditionsȱ andȱ quotasȱ inȱ respectȱ ofȱ theȱ Australianȱ andȱ
children’sȱ programmingȱ theyȱ broadcast.ȱ Forȱ example,ȱ commercialȱ televisionȱ
broadcastersȱ areȱ toȱ broadcastȱeachȱyearȱ aȱ minimumȱ ofȱ55ȱperȱcentȱ Australianȱ
programmingȱ betweenȱ 6:00ȱa.m.ȱ andȱ midnight.ȱ Commercialȱ televisionȱ
broadcastersȱinȱregionalȱareasȱareȱalsoȱsubjectȱtoȱadditionalȱlocalȱbroadcastingȱ
requirements.ȱ Fromȱ informationȱ providedȱ byȱ broadcasters,ȱ ACMAȱ hasȱ
determinedȱ thatȱ inȱ theȱ 2005ȱ andȱ 2006ȱ calendarȱ years,ȱ televisionȱ broadcastersȱ
metȱ allȱ requirementsȱ forȱ Australian,ȱ children’sȱ andȱ localȱ content;ȱ Australianȱ
advertising,ȱ andȱ highȱ definitionȱ televisionȱ quotas.ȱ ACMAȱ addressedȱ theȱ
underperformanceȱ ofȱ twoȱ broadcastersȱ whoȱ fellȱ justȱ shortȱ onȱ meetingȱ oneȱ
quotaȱeach.ȱ
36.
Underȱ theȱ Australianȱ Musicȱ Codeȱ ofȱ Practice,ȱ allȱ commercialȱ radioȱ
broadcastersȱ areȱ requiredȱ toȱ broadcastȱ minimumȱ quotasȱ ofȱ Australianȱ music.ȱ
Theȱ Australianȱ Musicȱ Performanceȱ Committeeȱ (AMPCOM—aȱ voluntaryȱ
associationȱcomprisingȱrepresentativesȱfromȱtheȱAustralianȱmusicȱindustry)ȱisȱ
6

The anti-siphoning provisions prevent subscription broadcasters acquiring the exclusive broadcasting
rights to particular sporting events determined by the Minister. Commercial broadcasters are required to
report to ACMA on their broadcasting of these sporting events.
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requiredȱ toȱ monitorȱ andȱ reportȱ annuallyȱ onȱ radioȱ broadcasters’ȱ complianceȱ
withȱtheȱCode.ȱAsȱofȱMayȱ2008,ȱtheȱ2006–07ȱAMPCOMȱAnnualȱReportȱwasȱnotȱ
publiclyȱavailableȱ(althoughȱAMPCOMȱprovidedȱtheȱANAOȱwithȱtheȱdataȱthatȱ
willȱ beȱ reported).ȱ Inȱ reviewingȱ theseȱ reports,ȱ theȱ ANAOȱ madeȱ theȱ followingȱ
observations:ȱ
x

complianceȱ wasȱ highȱ forȱ theȱ periodȱ 2004–05ȱ toȱ 2006–07,ȱ butȱ betweenȱ
sixȱandȱ 13ȱ perȱ centȱ ofȱ broadcastersȱ didȱ notȱ fullyȱ complyȱ orȱ wereȱ
omittedȱfromȱtheȱreports;ȱandȱ

x

someȱ licenseesȱ wereȱ reportingȱ againstȱ incorrectȱ quotaȱ requirements,ȱ
whichȱresultedȱinȱtwoȱtoȱfourȱpercentȱofȱbroadcastersȱnotȱmeetingȱtheirȱ
correctȱquotaȱrequirementsȱbetweenȱ2004–05ȱandȱ2006–07.ȱ

37.
Underȱ theȱ BSA,ȱ ACMAȱ hasȱ aȱ broadȱ oversightȱ roleȱ toȱ ensureȱ thatȱ
registeredȱCodesȱofȱPracticeȱareȱ‘operatingȱtoȱprovideȱappropriateȱcommunityȱ
safeguards’.ȱTherefore,ȱACMAȱ shouldȱ identifyȱ andȱaddressȱanyȱ impedimentsȱ
toȱ theȱ timelyȱ productionȱ andȱ publicationȱ ofȱ theȱ annualȱ reportsȱ onȱ Australianȱ
music,ȱandȱmonitorȱbroadcasters’ȱreportedȱcomplianceȱwithȱtheȱCode.ȱ
Anti-siphoning provisions
38.
TheȱformerȱMinisterȱforȱCommunications,ȱInformationȱTechnologyȱandȱ
theȱArtsȱhasȱdeterminedȱthatȱtheȱtelevisionȱrightsȱtoȱ30ȱlistedȱeventsȱcoveredȱinȱ
12ȱsportsȱareȱtoȱbeȱavailableȱtoȱfreeȬtoȬairȱtelevisionȱforȱviewingȱbyȱtheȱgeneralȱ
public.ȱ Thisȱ preventsȱ subscriptionȱ broadcastersȱ fromȱ acquiringȱ exclusiveȱ
broadcastingȱ rightsȱ toȱ theseȱ events.ȱ Fromȱ informationȱ broadcastersȱ provide,ȱ
ACMAȱ determinesȱ theȱ extentȱ toȱ whichȱ broadcastersȱ ‘use’ȱ theirȱ rightsȱ byȱ
broadcastingȱtheȱlistedȱevents,ȱandȱprovidesȱregularȱreportsȱtoȱtheȱMinister.ȱ
39.
Notwithstandingȱ theȱ differencesȱ betweenȱ listedȱ events,ȱ thereȱ isȱ greatȱ
variabilityȱ inȱ theȱ typeȱ ofȱ informationȱ reportedȱ andȱ theirȱ methodsȱ ofȱ
presentation—withinȱandȱbetweenȱreports.ȱACMAȱagreesȱthatȱthereȱisȱaȱneedȱ
forȱ greaterȱ consistencyȱ ofȱ reporting.ȱ Aȱ reportingȱ modelȱ consistentlyȱ applied,ȱ
willȱ assistȱ stakeholdersȱ toȱ compareȱ moreȱ easilyȱ theȱ extentȱ toȱ whichȱ eventsȱ
coveredȱbyȱtheȱantiȬsiphoningȱprovisionsȱhaveȱbeenȱbroadcast.ȱ
Verification of broadcasters’ claims
40.
LocalȱcontentȱisȱtheȱonlyȱareaȱwhereȱACMAȱindependentlyȱverifiesȱtheȱ
broadcasters’ȱ claimsȱ ofȱ compliance.ȱ Forȱ theȱ Australianȱ Musicȱ Codeȱ andȱ
Australianȱ advertisingȱ standard,ȱ intermediariesȱ monitorȱ Australianȱ musicȱ onȱ
commercialȱ radio,ȱ andȱ determineȱ theȱ Australianȱ contentȱ ofȱ advertisingȱ
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broadcastȱ onȱ commercialȱ television. 7 ȱ ACMAȱ doesȱ notȱ independentlyȱ verifyȱ
otherȱclaimsȱfromȱbroadcasters.ȱItȱadvisedȱthatȱtheȱscrutinyȱprovidedȱbyȱthirdȱ
partiesȱ andȱ theȱ lackȱ ofȱ otherȱ intelligenceȱ (suchȱ asȱ upheldȱ viewerȱ complaints)ȱ
indicateȱ thatȱ theȱ accuracyȱ ofȱ broadcasters’ȱ claimsȱ isȱ notȱ anȱ areaȱ ofȱ concern.ȱ
ACMAȱ alsoȱ considersȱ thatȱ theȱ potentialȱ costsȱ ofȱ independentȱ verificationȱ
outweighȱtheȱassuranceȱbenefits.ȱWhileȱappreciatingȱthatȱthereȱisȱaȱbalanceȱtoȱ
beȱstruck,ȱaȱriskȱbasedȱapproachȱtoȱmonitoringȱwouldȱnormallyȱbeȱappliedȱinȱ
suchȱ circumstances,ȱ toȱprovideȱ someȱ assuranceȱ thatȱ broadcastersȱ areȱ meetingȱ
theirȱregulatoryȱrequirements.ȱ
Commercial radio current affairs disclosure
41.
Commercialȱ radioȱ broadcastersȱ areȱ requiredȱ toȱ provideȱ ACMAȱ withȱ
summariesȱ ofȱ commercialȱ agreementsȱ betweenȱ sponsorsȱ andȱ presentersȱ ofȱ
currentȱ affairsȱ programs.ȱ ACMAȱ publishesȱ theȱ summariesȱ inȱ aȱ registerȱonȱ itsȱ
website.ȱACMAȱadvisedȱthatȱitȱhasȱtakenȱnoȱactionȱinȱresponseȱtoȱreceivingȱlateȱ
notificationȱ ofȱ 15ȱ commercialȱ agreementsȱ andȱ numerousȱ otherȱ notificationsȱ
withȱtheȱdatesȱofȱtheȱagreementsȱnotȱspecified.ȱȱ
42.
ACMAȱadvisedȱthatȱitȱreliesȱonȱcomplaintsȱtoȱtriggerȱanyȱinvestigationsȱ
intoȱ anyȱ potentialȱ breachesȱ ofȱ theȱ disclosureȱ standard.ȱ However,ȱ withoutȱ anȱ
upȬtoȬdateȱ andȱ completeȱ register,ȱ listenersȱ areȱ inhibitedȱ fromȱ lodgingȱ
complaintsȱ shouldȱ theyȱ considerȱ radioȱ presentersȱ areȱ notȱ makingȱ allȱ relevantȱ
onȬairȱ disclosuresȱ ofȱ commercialȱ agreements.ȱ ACMAȱ shouldȱ communicateȱ
withȱtheȱbroadcastersȱtoȱencourageȱthemȱtoȱdiscloseȱcommercialȱagreementsȱinȱ
aȱmoreȱtimelyȱmanner.ȱȱ

Other regulatory activities (Chapter 5)
43.
ACMAȱ hasȱ responsibilityȱ forȱ monitoringȱ theȱ mediaȱ industry’sȱ
adherenceȱ toȱ theȱ ownershipȱ andȱ controlȱ rulesȱ establishedȱ byȱ theȱ BSA.ȱ Theseȱ
rulesȱchangedȱduringȱtheȱperiodȱcoveredȱbyȱtheȱaudit.ȱUnderȱbothȱtheȱoldȱandȱ
newȱ rules,ȱ theȱ partiesȱ coveredȱ byȱ themȱ mustȱ notifyȱ ACMAȱ whenȱ controllingȱ
interestsȱ changeȱ (withinȱ sevenȱ daysȱ andȱ fiveȱ days,ȱ respectively),ȱ andȱ lodgeȱ
annualȱreturnsȱwithȱACMAȱoutliningȱtheȱpeopleȱinȱcontrolȱofȱtheȱlicences.ȱȱ
Media ownership and control
44.
Forȱ theȱ periodȱ Julyȱ 2005ȱ toȱ midȬJulyȱ 2007ȱ (whichȱ coversȱ bothȱ theȱ oldȱ
andȱ newȱ rules),ȱ thereȱ wasȱ majorȱ primaȱ facieȱ nonȬcomplianceȱ byȱ broadcastersȱ
7

The intermediaries are associated with the peak commercial broadcasting associations and broader
industry associations.
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inȱ lodgingȱ changeȱ ofȱ controlȱ notificationsȱ withinȱ theȱ legislatedȱ timeframes.ȱ
Manyȱ wereȱ lodgedȱ aȱ month,ȱ andȱ someȱ overȱ aȱ year,ȱ afterȱ theȱ relevantȱ
transaction.ȱAlthoughȱtheȱbroadcasters’ȱsubmissionȱofȱ2005–06ȱannualȱreturnsȱ
wasȱsatisfactory,ȱsomeȱ2006–07ȱannualȱreturnsȱwereȱeitherȱlateȱorȱnotȱlodgedȱatȱ
all.ȱ Further,ȱ comparisonsȱ betweenȱ changeȱ ofȱ controlȱ notificationsȱ andȱ annualȱ
returnsȱ identifiedȱ anȱ additionalȱ eightȱ casesȱ whereȱ ACMAȱ hadȱ notȱ beenȱ
informedȱofȱaȱchangeȱofȱcontrolȱeventȱatȱtheȱtimeȱitȱoccurred.ȱ
45.
ACMAȱhasȱnotȱtakenȱ(andȱdoesȱnotȱproposeȱtoȱtake)ȱenforcementȱactionȱ
toȱ addressȱ identifiedȱ nonȬcomplianceȱ withȱ theȱ changeȱ notificationsȱ underȱ theȱ
oldȱmediaȱownershipȱandȱcontrolȱrules.ȱInȱrelationȱtoȱtheȱnewȱrulesȱintroducedȱ
inȱ Februaryȱ 2007,ȱ ACMAȱ initiallyȱ tookȱ anȱ educativeȱ approachȱ and,ȱ moreȱ
recently,ȱhasȱissuedȱformalȱwarningȱnoticesȱforȱnonȬcomplianceȱwithȱtheȱnewȱ
rules.ȱ Anȱ absenceȱ ofȱ timelyȱ actionȱ createsȱ aȱ riskȱ thatȱ nonȬcomplianceȱ willȱ
continueȱunnecessarilyȱorȱnotȱbeȱproperlyȱaddressed.ȱEarlyȱenforcementȱactionȱ
sendsȱaȱmessageȱtoȱbroadcastersȱthatȱnonȬcomplianceȱisȱnotȱacceptable.ȱACMAȱ
committingȱ toȱ implementingȱ aȱ standardȱ operatingȱ procedureȱ willȱ helpȱ toȱ
addressȱ broadcasters’ȱ nonȬcomplianceȱ inȱ aȱ moreȱ timelyȱ manner.ȱ Developingȱ
standardȱ timeframesȱ toȱ imposeȱ complianceȱ andȱ enforcementȱ actionȱ willȱ alsoȱ
assistȱinȱthisȱregard.ȱ
Broadcast licence fees
46.
Collectingȱ theȱ feesȱ payableȱ inȱ respectȱ toȱ commercialȱ televisionȱ andȱ
radioȱ licencesȱ isȱ aȱ primaryȱ functionȱ ofȱ ACMA.ȱ Inȱ 2006–07,ȱ ACMAȱ collectedȱ
$275.9ȱmillionȱinȱlicenceȱfees.ȱTheȱANAOȱfoundȱthatȱACMA’sȱfeeȱcalculations,ȱ
whichȱ areȱ basedȱ onȱ broadcasters’ȱ grossȱ earnings,ȱ wereȱ generallyȱ correct.ȱ
However,ȱ toȱ calculateȱ theȱ correctȱ amountȱ ofȱ feesȱ requiresȱ ACMAȱ andȱ
broadcastersȱ toȱ haveȱ aȱ commonȱ understandingȱ ofȱ theȱ natureȱ ofȱ broadcasters’ȱ
revenueȱsourcesȱandȱtheirȱapplicabilityȱtoȱlicenceȱfeeȱcalculations.ȱBroadcastersȱ
haveȱaccessedȱ newȱrevenueȱ sourcesȱsinceȱ theȱlicenceȱ feeȱ guidelinesȱ wereȱ firstȱ
developedȱbyȱACMA’sȱpredecessor,ȱtheȱABA,ȱnearlyȱ16ȱyearsȱago.ȱAȱrevisionȱ
toȱtheȱguidelinesȱwouldȱaidȱbothȱACMAȱandȱtheȱbroadcasters.ȱ
47.
TheȱformerȱABAȱconductedȱanȱauditȱprogramȱofȱbroadcastȱlicenceȱfeesȱ
duringȱ2001ȱtoȱ2004.ȱTheȱauditsȱfoundȱaȱgenerallyȱhighȱlevelȱofȱcompliance,ȱbutȱ
raisedȱ questionsȱ aboutȱ theȱ treatmentȱ ofȱ variousȱ itemsȱ ofȱ revenue.ȱȱ
Inȱ Octoberȱ 2007,ȱ theȱ Authorityȱ decidedȱ toȱ recommenceȱ aȱ targetedȱ auditȱ
programȱforȱbroadcastȱlicenceȱfees.ȱTheȱANAOȱstronglyȱsupportsȱthisȱinitiativeȱ
asȱpartȱofȱanȱintegratedȱriskȬbasedȱstrategyȱtoȱmaximiseȱlicensees’ȱcompliance.ȱ
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Requirements of broadcasters’ internal operations
48.
Commercialȱ broadcasters’ȱ complianceȱ (orȱ nonȬcompliance)ȱ withȱ mostȱ
provisionsȱofȱtheȱBSA,ȱstandardsȱandȱCodesȱofȱPracticeȱisȱdemonstrableȱtoȱtheȱ
publicȱ and/orȱ ACMAȱ throughȱ theirȱ broadcastsȱ andȱ theȱ informationȱ theyȱ
provideȱ toȱ ACMA.ȱ However,ȱ twoȱ provisions—emergencyȱ broadcastȱ
proceduresȱ andȱ commercialȱ radioȱ complianceȱ programs—areȱ relatedȱ toȱ
broadcasters’ȱ internalȱ operationsȱ andȱ areȱ notȱ visibleȱ toȱ ACMAȱ orȱ theȱ public.ȱ
Requiringȱ broadcastersȱ toȱ publishȱ theirȱ emergencyȱ broadcastȱ proceduresȱ andȱ
complianceȱ programsȱ onȱ theirȱ websites,ȱ asȱ wellȱ asȱ theȱ resultsȱ ofȱ theirȱ annualȱ
review/audit,ȱ wouldȱ demonstrateȱ broadcasters’ȱ complianceȱ withȱ theseȱ
provisions.ȱ

Governance arrangements (Chapter 6)
49.
ACMA’sȱ governanceȱ arrangementsȱ inȱ theȱ 18ȱ monthsȱ followingȱ itsȱ
establishmentȱ lackedȱ cohesion,ȱ asȱ elementsȱ ofȱ corporateȱ governanceȱ wereȱ
consideredȱinȱisolationȱratherȱthanȱwithinȱaȱcoordinatedȱframework.ȱACMAȱisȱ
currentlyȱdevelopingȱandȱimplementingȱrevisedȱcorporateȱgovernanceȱandȱriskȱ
managementȱframeworksȱtoȱaddressȱidentifiedȱshortcomings.ȱ
Corporate governance framework
50.
InȱJuneȱ2007,ȱACMA’sȱexecutiveȱendorsedȱaȱnewȱcorporateȱgovernanceȱ
frameworkȱandȱaȱprocessȱforȱitsȱimplementation.ȱAȱpreliminaryȱassessmentȱofȱ
itsȱ existingȱ arrangementsȱ againstȱ desiredȱ governanceȱ practicesȱ identifiedȱ
shortcomingsȱ inȱ businessȱ planning,ȱ riskȱ management,ȱ proceduralȱ
documentation,ȱandȱperformanceȱmeasurementȱandȱreporting.ȱACMAȱadvisedȱ
thatȱitȱexpectsȱtoȱcompleteȱaȱmoreȱcomprehensiveȱassessmentȱinȱMayȱ2008ȱandȱ
toȱ developȱ aȱ workplanȱ soonȱ afterȱ toȱ addressȱ theȱ gapsȱ inȱ itsȱ governanceȱ
arrangements.ȱ Theȱ ANAOȱ supportsȱ ACMA’sȱ approachȱ toȱ implementingȱ itsȱ
revisedȱcorporateȱgovernanceȱframework.ȱ
Risk management
51.
EffectiveȱriskȱmanagementȱwillȱassistȱACMAȱtoȱappropriatelyȱmanageȱ
theȱ risksȱ posedȱ byȱ itsȱ coȬregulatoryȱ approachȱ toȱ commercialȱ broadcastingȱ
services.ȱ Anȱ importantȱ partȱ ofȱ thisȱ approachȱ isȱ theȱ handlingȱ ofȱ Codeȱ
complaintsȱ byȱ commercialȱ broadcastersȱ beforeȱ investigationȱ byȱ ACMA,ȱ andȱ
theȱ processesȱ itȱ hasȱ inȱ placeȱ toȱ gainȱ assuranceȱ thatȱ broadcastersȱ areȱ meetingȱ
legislativeȱrequirementsȱandȱindustryȱCodesȱofȱPractice.ȱȱ
52.
ACMAȱhasȱidentifiedȱtheȱtimelinessȱofȱinvestigationsȱandȱtheȱqualityȱofȱ
programmingȱdataȱreceivedȱfromȱbroadcastersȱtoȱassessȱregulatoryȱcomplianceȱ
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asȱtheȱrisksȱfacingȱitsȱregulationȱofȱcommercialȱbroadcasting.ȱTheseȱrisksȱhaveȱ
beenȱ ratedȱ low.ȱ However,ȱ theȱ ANAOȱ considersȱ thatȱ thereȱ areȱ alsoȱ potentialȱ
risksȱtoȱtheȱoverallȱintegrityȱofȱtheȱcoȬregulatoryȱapproach,ȱgivenȱtheȱfollowing:ȱ
x

ACMAȱdoesȱnotȱmonitorȱtheȱrequirementȱforȱbroadcastersȱtoȱpubliciseȱ
theȱCodesȱofȱPracticeȱandȱtheirȱcomplaintsȱhandlingȱprocedures;ȱ

x

broadcastersȱ potentiallyȱ restrictingȱ theȱ numberȱ ofȱ complaintsȱ theyȱ
receiveȱbyȱnotȱacceptingȱemailedȱcomplaints;ȱ

x

theȱ considerableȱ levelȱ ofȱ stakeholderȱ dissatisfactionȱ withȱ theȱ
broadcastingȱcomplaintsȱprocessȱreportedȱinȱACMA’sȱRealityȱTelevisionȱ
Review;ȱ

x

ACMAȱdoesȱnotȱverifyȱtheȱaccuracyȱofȱtheȱcomplaintsȱandȱcomplianceȱ
dataȱreportedȱbyȱbroadcasters;ȱandȱ

x

theȱ highȱ numberȱ ofȱ complaintsȱ handlingȱ breachesȱ byȱ broadcastersȱ
identifiedȱ byȱ ACMA,ȱ coupledȱ withȱ primaȱ facieȱ breachesȱ notȱ fullyȱ
investigated.ȱ

53.
Inȱ reȬassessingȱ theȱ risksȱ facingȱ commercialȱ broadcasting,ȱ ACMAȱ
shouldȱalsoȱ considerȱ theȱtimelinessȱ ofȱaddressingȱ complaints,ȱandȱ theȱqualityȱ
andȱ completenessȱ ofȱ complaintsȱ andȱ investigationsȱ data.ȱ Aȱ furtherȱ
considerationȱ isȱ theȱ riskȱ ofȱ nonȬcomplianceȱ notȱ beingȱ properlyȱ addressedȱ ifȱ
enforcementȱactionȱisȱnotȱtimelyȱorȱfollowedȬupȱbyȱACMA.ȱ
Performance management and reporting
54.
Underȱtheȱoutcomesȱandȱoutputsȱframework,ȱagenciesȱareȱexpectedȱtoȱ
reportȱ annuallyȱ againstȱ theȱ performanceȱ indicatorsȱ outlinedȱ inȱ theirȱ Portfolioȱ
Budgetȱ Statementsȱ (PBS).ȱ ACMAȱ plansȱ itsȱ activitiesȱ andȱ monitorsȱ itsȱ
performanceȱ againstȱ performanceȱ indicatorsȱ inȱ itsȱ divisionalȱ businessȱ plans.ȱ
Theȱ relationshipȱ betweenȱ performanceȱ indicatorsȱ inȱ theȱ PBSȱ andȱ theȱ relevantȱ
businessȱplanȱwasȱunclear.ȱWithoutȱaȱreasonableȱdegreeȱofȱalignmentȱbetweenȱ
theȱtwoȱsetsȱofȱperformanceȱindicators,ȱandȱanȱexplanationȱofȱtheȱrelationshipȱ
betweenȱtheȱtwo,ȱitȱisȱdifficultȱforȱACMAȱtoȱdemonstrateȱthatȱitȱhasȱmeasuredȱ
andȱreportedȱagainstȱitsȱregulatoryȱoutcomesȱandȱoutputs.ȱȱ
55.
Althoughȱ ACMAȱhasȱfourȱdistinctȱareasȱofȱregulatoryȱresponsibility—
broadcasting,ȱ radiocommunications,ȱ telecommunicationsȱ andȱ onlineȱ content,ȱ
theȱ PBSȱ outcomes,ȱ outputsȱ andȱ (mostȱ ofȱ the)ȱ performanceȱ indicatorsȱ areȱ
commonȱtoȱall.ȱTheȱcontextȱandȱrelevanceȱofȱeachȱgenericȱoutcomeȱandȱoutputȱ
differȱ forȱ eachȱ areaȱ ofȱ regulation.ȱ Regulatingȱ telecommunicationsȱ isȱ veryȱ
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differentȱ toȱ regulatingȱ broadcasting,ȱ andȱ soȱ someȱ performanceȱ indicatorsȱ areȱ
moreȱ relevantȱ andȱ importantȱ toȱ someȱ areasȱ ofȱ regulatoryȱ responsibilityȱ andȱ
lessȱsoȱtoȱothers.ȱACMA’sȱfutureȱannualȱreportingȱwouldȱbeȱmoreȱeffectiveȱifȱitȱ
includedȱ reportingȱ separatelyȱ onȱ itsȱ performanceȱ forȱ eachȱ keyȱ areaȱ ofȱ
regulatoryȱresponsibility.ȱ
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Recommendations
Recommendation
No.1
Para. 3.42

Toȱ improveȱ theȱ qualityȱ andȱ transparencyȱ ofȱ
investigations,ȱtheȱANAOȱrecommendsȱthatȱACMA:ȱ
(a)

investigateȱ allȱ primaȱ facieȱ breachesȱ ofȱ theȱ
complaintsȱ handlingȱ provisionsȱ ofȱ theȱ
commercialȱ televisionȱ andȱ radioȱ Codesȱ ofȱ
Practice;ȱ

(b)

improveȱ theȱ qualityȱ ofȱ theȱ investigationsȱ dataȱ
recordedȱinȱAIMS,ȱtoȱincreaseȱitsȱeffectivenessȱasȱ
aȱmanagementȱtool;ȱandȱ

(c)

regularlyȱ analyseȱ theȱ investigationsȱ informationȱ
inȱ AIMSȱ toȱ identifyȱ anyȱ patternsȱ orȱ trendsȱ inȱ
nonȬcomplianceȱ andȱ toȱ reduceȱ theȱ timeȱ takenȱ toȱ
completeȱinvestigations.ȱ

ACMAȱresponse:ȱAgreedȱ
ȱ
Recommendation
No.2
Para. 3.46

Toȱ improveȱ theȱ effectivenessȱ ofȱ theȱ coȬregulatoryȱ
approachȱ toȱ broadcastingȱ services,ȱ theȱ ANAOȱ
recommendsȱ thatȱ ACMAȱ reviewȱ theȱ complaintsȱ
handlingȱprocessesȱofȱbroadcastersȱorȱnetworksȱwhereȱitȱ
identifies,ȱ throughȱ complaintsȱ andȱ regularȱ analysisȱ ofȱ
investigationsȱ data,ȱ aȱ patternȱ ofȱ complaintsȱ handlingȱ
breaches.ȱ
ACMAȱresponse:ȱAgreedȱ
ȱ
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Recommendation
No.3
Para. 4.21

Toȱ moreȱ effectivelyȱ monitorȱ complianceȱ withȱ theȱ
Commercialȱ Radioȱ Codeȱ ofȱ Practiceȱ 4:ȱ Australianȱ Musicȱ byȱ
commercialȱradioȱbroadcasters,ȱtheȱANAOȱrecommendsȱ
thatȱACMA:ȱ
(a)

identifiesȱ andȱ addressesȱ anyȱ impedimentsȱ toȱ
producingȱtheȱannualȱreportsȱsoȱthatȱtheyȱcanȱbeȱ
publishedȱ withinȱ sixȱmonthsȱ ofȱ theȱ endȱ ofȱ theȱ
financialȱyear;ȱ

(b)

examinesȱ theȱ reportsȱ forȱ completenessȱ andȱ
significantȱ
Codeȱ
nonȬcomplianceȱ
andȱ
investigatesȱasȱappropriate;ȱandȱ

(c)

includesȱ aȱ summarisedȱ reportȱ onȱ complianceȱ
withȱtheȱCodeȱinȱitsȱannualȱreports.ȱ

ACMAȱresponse:ȱAgreedȱ
ȱ
Recommendation
No.4
Para. 5.13

Toȱ improveȱ complianceȱ withȱ theȱ requirementȱ toȱ notifyȱ
ACMAȱ ofȱ changeȱ ofȱ controlȱ eventsȱ underȱ Partȱ 5ȱ ofȱ theȱ
Broadcastingȱ Serviceȱ Actȱ 1992,ȱ theȱ ANAOȱ recommendsȱ
thatȱACMA:ȱȱ
(a)

finaliseȱ andȱ implementȱ aȱ standardȱ operatingȱ
procedureȱ forȱ handlingȱ lateȱ orȱ incompleteȱ
notifications;ȱandȱȱ

(b)

developȱ standardȱ timeframesȱ forȱ imposingȱ
complianceȱandȱenforcementȱaction,ȱbasedȱonȱtheȱ
seriousnessȱ ofȱ theȱ breaches,ȱ andȱ monitorȱ
performanceȱagainstȱtheȱtimeframes.ȱ

ACMAȱresponse:ȱAgreedȱ
ȱ
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Recommendations

Recommendation
No.5
Para. 6.20

Toȱ furtherȱ improveȱ itsȱ performanceȱ managementȱ andȱ
reporting,ȱ theȱ ANAOȱ recommendsȱ thatȱ ACMA’sȱ futureȱ
annualȱ reportsȱ includeȱ regulatoryȱ performanceȱ reportsȱ
forȱ eachȱ areaȱ ofȱ regulatoryȱ responsibilityȱ usingȱ theȱ keyȱ
performanceȱ indicatorsȱ inȱ itsȱ Portfolioȱ Budgetȱ
Statementsȱandȱbusinessȱplans.ȱȱ
ACMAȱresponse:ȱAgreedȱ
ȱ

ȱ
ȱ
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Audit Findings
and Conclusions
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1. Background and Context
Thisȱchapterȱoutlinesȱtheȱcontextȱfor,ȱandȱtheȱbroadȱapproachȱto,ȱACMA’sȱregulationȱofȱ
commercialȱbroadcasting,ȱasȱwellȱasȱtheȱaudit’sȱobjective,ȱscopeȱandȱmethodology.ȱTheȱ
chapterȱconcludesȱwithȱanȱoutlineȱofȱtheȱreport’sȱstructure.ȱ

Introduction
1.1
Theȱ Australianȱ Communicationsȱ andȱ Mediaȱ Authorityȱ (ACMA)ȱ isȱ aȱ
statutoryȱauthorityȱwithinȱtheȱAustralianȱGovernmentȱportfolioȱofȱBroadband,ȱ
CommunicationsȱandȱtheȱDigitalȱEconomy.ȱACMAȱwasȱformedȱonȱ1ȱJulyȱ2005ȱ
followingȱtheȱmergerȱofȱtheȱAustralianȱBroadcastingȱAuthorityȱ(ABA)ȱandȱtheȱ
AustralianȱCommunicationsȱAuthorityȱ(ACA).ȱ
1.2
ACMA’sȱ regulatoryȱ functionsȱ areȱ setȱ outȱ inȱ theȱ Australianȱ
Communicationsȱ andȱ Mediaȱ Authorityȱ Actȱ 2005ȱ (ACMAȱ Act)ȱ andȱ includeȱ theȱ
regulationȱ ofȱ broadcasting,ȱ radiocommunications,ȱ telecommunicationsȱ andȱ
onlineȱcontent.ȱUnderȱthisȱAct,ȱresponsibilityȱforȱdecisionsȱaboutȱtheȱagency’sȱ
regulatoryȱ functionsȱ restsȱ withȱ ACMAȱ asȱ anȱ Authority. 8 ȱ Underȱ theȱ Financialȱ
ManagementȱandȱAccountabilityȱActȱ1997,ȱresponsibilityȱforȱtheȱgovernanceȱandȱ
managementȱ ofȱ ACMAȱ restsȱ withȱ theȱ ACMAȱ chairȱ inȱ hisȱ capacityȱ asȱ Chiefȱ
ExecutiveȱOfficer.ȱ
1.3
ACMA’sȱ totalȱ expenditureȱ inȱ 2006–07ȱ wasȱ $89.6ȱ million.ȱ Asȱ atȱ
Juneȱ2007,ȱACMAȱemployedȱ552ȱstaffȱlocatedȱinȱCanberra,ȱSydney,ȱMelbourne,ȱ
andȱ regionalȱ officesȱ andȱ operationsȱ centresȱ inȱ mostȱ Statesȱ andȱ theȱ Northernȱ
Territory.ȱ
1.4
Whenȱ itȱ wasȱ established,ȱ ACMAȱ assumedȱ theȱ ABA’sȱ functionsȱ inȱ
relationȱtoȱbroadcastingȱregulation.ȱTheseȱinclude:ȱ
x

regulatingȱ broadcastingȱ servicesȱ inȱ accordanceȱ withȱ theȱ Broadcastingȱ
ServicesȱActȱ1992ȱ(BSA);ȱ

x

monitoringȱandȱinvestigatingȱcomplaintsȱrelatingȱtoȱbroadcastingȱservices;ȱȱ

x

monitoringȱcomplianceȱwithȱindustryȱCodesȱofȱPracticeȱandȱstandards;ȱ

x

collectingȱfeesȱforȱbroadcastingȱlicences;ȱȱ

8

For the purposes of this audit, ‘the Authority’ is used to describe members of ACMA appointed under the
Australian Communications and Media Authority Act 2005 and ‘ACMA’ is used to describe the staff and
management of ACMA, which may include Authority members.
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x

complyingȱ withȱ theȱ writtenȱ directionsȱ ofȱ theȱ Ministerȱ forȱ Broadband,ȱ
CommunicationsȱandȱtheȱDigitalȱEconomyȱ(theȱMinister) 9 ;ȱandȱ

x

otherȱfunctionsȱconferredȱonȱACMAȱbyȱtheȱBSA.ȱ

1.5
Theȱ BSA,ȱ itsȱ subordinateȱ legislationȱ (standards,ȱ regulationsȱ andȱ
notices)ȱandȱindustryȱCodesȱofȱPracticeȱareȱtheȱbasisȱofȱACMA’sȱregulationȱofȱ
Australia’sȱ broadcastingȱ industry.ȱ Theȱ Actȱ classifiesȱ broadcastingȱ servicesȱ
accordingȱtoȱsevenȱcategories,ȱwhichȱareȱoutlinedȱinȱFigureȱ1.1.ȱ
Figure 1.1
Context for ACMA’s regulation of commercial broadcasting
ACMA

Online content

Broadcasting

Radiocommunications

National
Broadcasting(a)

Commercial
Broadcasting

Subscription
Broadcasting

Community
Broadcasting

Subscription
Narrowcasting(b)

International
Broadcasting

Telecommunications

Open
Narrowcasting(b)

BSA and subordinate legislation
(a)

The Australian Broadcasting Corporation and Special Broadcasting Service.

(b)

Narrowcasting relates to services that are: targeted to special interest groups; only intended for limited
locations or a limited period; or of limited appeal. For example, the Australian Motorcycle Grand Prix.

Source:

9

ANAO analysis of ACMA data

For example, conducting investigations as directed by the Minister under s.171 of the Broadcasting
Services Act 1992.
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1.6
Commercialȱ broadcastingȱ isȱ seenȱ asȱ oneȱ ofȱ theȱ mostȱ influentialȱ
categoriesȱofȱbroadcastingȱservices.ȱAsȱatȱJuneȱ2007,ȱACMAȱreportedȱthatȱthereȱ
wereȱ 328ȱ commercialȱ broadcastersȱ (274ȱ radioȱ andȱ 54ȱ television)ȱ whoseȱ
combinedȱ revenueȱ approachedȱ $4ȱbillionȱ inȱ 2005–06. 10 ȱ Profitsȱ generatedȱ byȱ
commercialȱbroadcastersȱduringȱtheȱsameȱperiodȱtotalledȱ$840ȱmillion. 11 ȱȱ

Co-regulatory approach
1.7
TheȱBroadcastingȱActȱ1942ȱprovidedȱforȱcomplaintsȱtoȱbeȱmadeȱdirectlyȱ
toȱ theȱ regulator.ȱ Theȱ BSA,ȱ however,ȱ adoptedȱ aȱ coȬregulatoryȱ approachȱ toȱ
broadcastingȱ services,ȱ whichȱ requiresȱ mostȱ complaintsȱ toȱ beȱ handled,ȱ inȱ theȱ
firstȱ instance,ȱ byȱ theȱ bodiesȱ whoȱ haveȱ primaryȱ responsibility—theȱ
broadcastingȱ licensees.ȱ Thisȱ approachȱ isȱ intendedȱ toȱ promoteȱ moreȱ
streamlined,ȱ costȱ effectiveȱ complaintsȱ resolution.ȱ Complaintsȱ mayȱ alsoȱ beȱ
escalatedȱ toȱ ACMAȱ forȱ review.ȱ Inȱ summary,ȱ theȱ coȬregulatoryȱ approachȱ
involves:ȱ
x

theȱ broadcastingȱ industryȱ developingȱ theirȱ ownȱ Codesȱ ofȱ Practice,ȱ
againstȱwhichȱtheirȱperformanceȱwillȱbeȱjudged;ȱ

x

ACMAȱ approvingȱ theȱ Codesȱ ofȱ Practice,ȱ orȱ developingȱ
legallyȬenforceableȱ industryȱ standardsȱ inȱ theȱ faceȱ ofȱ inadequateȱ orȱ
absentȱCodesȱofȱPractice;ȱ

x

broadcastersȱ respondingȱ toȱ complaintsȱ concerningȱ theirȱ adherenceȱ toȱ
theirȱCodesȱofȱPracticeȱ(Codeȱcomplaints);ȱandȱ

x

ACMAȱinvestigating:ȱ


thoseȱCodeȱcomplaintsȱwhereȱtheȱcomplainantsȱareȱnotȱsatisfiedȱ
withȱ theȱ broadcasters’ȱ response,ȱ orȱ doȱ notȱ receiveȱ aȱ response;ȱ
andȱ



allȱ otherȱ complaintsȱ (nonȬCodeȱ complaints)ȱ withinȱ itsȱ
jurisdictionȱ (forȱ example,ȱ complaintsȱ relatedȱ toȱ standards,ȱ
licenceȱconditions,ȱandȱmediaȱownershipȱandȱcontrol).ȱ

1.8
Theȱ coȬregulatoryȱ approachȱ ‘filters’ȱ theȱ numberȱ ofȱ Codeȱ complaintsȱ
receivedȱ andȱ investigatedȱ byȱ ACMA.ȱ Theȱ 2575ȱCodeȱ complaintsȱ receivedȱ byȱ
commercialȱ broadcastersȱ duringȱ 2005–06ȱ andȱ 2006–07ȱ resultedȱ inȱ onlyȱ
165ȱinvestigationsȱbyȱACMA.ȱFigureȱ1.2ȱdemonstratesȱtheȱfilteringȱeffectȱofȱthisȱ
10

ACMA 2007, ACMA Communications Report 2006–07, pp. 86-88.

11

ibid.
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approach.ȱ Puttingȱ commercialȱ broadcastingȱ complaintsȱ intoȱ perspective,ȱ eachȱ
yearȱACMAȱinvestigatesȱaboutȱoneȱcommercialȱtelevisionȱcomplaintȱforȱeveryȱ
6700ȱ hoursȱ ofȱ televisionȱ broadcastingȱ andȱ aboutȱ oneȱ commercialȱ radioȱ
complaintȱforȱeveryȱ126ȱ000ȱhoursȱofȱradioȱbroadcasting.ȱ
Figure 1.2
Filtering of Code complaints through the co-regulatory approach over
2005–06 and 2006–07
Commercial television

ȱ

Commercial radio

ȱ
No. of Code

ȱ complaints to
ȱ

broadcasters(1)

2023

552

666

257

ȱ
ȱ
ȱ No. of complaints
ȱ

to ACMA(2)

ȱ

ȱ

No. of ACMA
ȱ investigations into
(3)
ȱ Code complaints

130

35

Note 1:

Broadcasters receive other complaints not related their Codes of Practice.

Note 2:

Includes some complaints that are referred to broadcasters and other organisations. A small
proportion of complaints relate to non-Code matters.

Note 3:

Multiple complaints may be combined in one investigation.

Source:

ANAO analysis of ACMA data

1.9
Inȱ undertakingȱ itsȱ broadcastingȱ servicesȱ regulatoryȱ role,ȱ ACMAȱ reliesȱ
onȱtelevisionȱviewers,ȱradioȱlistenersȱandȱotherȱindustryȱstakeholdersȱtoȱinformȱ
itȱ ofȱ allegedȱ nonȬcomplianceȱ withȱ theȱ BSA,ȱ itsȱ subordinateȱ legislationȱ andȱ
industryȱ Codesȱ ofȱ Practice.ȱ Inȱ theȱ absenceȱ ofȱ complaintsȱ orȱ otherȱ evidenceȱ ofȱ
allegedȱbreaches,ȱbroadcastersȱare,ȱbyȱdefault,ȱassumedȱtoȱbeȱcomplyingȱwithȱ
theirȱbroadcastingȱrequirements.ȱ
1.10
Theȱ currentȱ Codesȱ relevantȱ toȱ commercialȱ broadcastersȱ areȱ theȱ
CommercialȱTelevisionȱIndustryȱCodeȱofȱPracticeȱ(2004)ȱ(TVȱCode)ȱandȱCommercialȱ
RadioȱAustraliaȱCodesȱofȱPracticeȱandȱGuidelinesȱ(2004)ȱ(RadioȱCode).ȱBothȱCodesȱ
areȱbeingȱreviewedȱandȱareȱexpectedȱtoȱbeȱreissuedȱinȱtheȱsecondȱhalfȱofȱ2008.ȱ
MattersȱcoveredȱbyȱtheȱexistingȱCodesȱinclude:ȱ
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x

programmingȱunsuitableȱforȱbroadcast;ȱ

x

programmingȱclassifications;ȱ

x

newsȱandȱcurrentȱaffairsȱprogramming;ȱ

x

advertisingȱandȱprogramȱpromotions;ȱ

x

Australianȱmusicȱ(RadioȱCodeȱonly);ȱ

x

complaintsȱhandling;ȱ

x

interviewsȱandȱtalkbackȱprograms;ȱandȱ

x

broadcastingȱofȱemergencyȱinformation.ȱ

1.11
ACMA’sȱ experienceȱ hasȱ beenȱ thatȱ aȱ coȬregulatoryȱ approach—withȱ
registeredȱ codesȱ asȱ theȱ industry’sȱ keyȱ contribution—makesȱ itȱ easierȱ forȱ theȱ
regulatorȱ andȱ industryȱ toȱ adaptȱ toȱ theȱ ongoingȱ challengeȱ ofȱ changesȱ inȱ
technologyȱ andȱ shiftsȱ inȱ businessȱ models.ȱ Itȱ placesȱ industryȱ closerȱ toȱ
consumersȱ andȱ consumerȱ views,ȱ placesȱ obligationsȱ onȱ industryȱ toȱ dealȱ withȱ
consumersȱ concernsȱ effectivelyȱ andȱ positionsȱ theȱ regulatorȱ toȱ dealȱ withȱ
elevatedȱdisputes,ȱsystemicȱissuesȱandȱcontraventionsȱofȱtheȱlaw.ȱȱ
1.12
Inȱ additionȱ toȱ theȱ coȬregulatoryȱ approach,ȱ theȱ BSAȱ requiresȱ
broadcastersȱ andȱ otherȱ sectionsȱ ofȱ theȱ mediaȱ toȱ lodgeȱ annualȱ reportsȱ andȱ
notifyȱchangesȱinȱmediaȱownershipȱandȱcontrol.ȱBroadcastersȱareȱalsoȱrequiredȱ
toȱ provideȱ programmingȱ informationȱ toȱ ACMAȱ toȱ enableȱ theȱ regulatorȱ toȱ
assessȱ complianceȱ with:ȱ Australian,ȱ children’sȱ andȱ localȱ contentȱ quotas;ȱ andȱ
antiȬsiphoningȱlegislativeȱprovisions. 12ȱ
1.13
ACMA’sȱ regulatoryȱ approachȱ toȱ broadcastingȱ servicesȱ differsȱ fromȱ
thoseȱofȱotherȱinternationalȱregulators.ȱComplaintsȱaboutȱbroadcastingȱservicesȱ
inȱtheȱUnitedȱStatesȱofȱAmerica,ȱUnitedȱKingdomȱandȱNewȱZealandȱgoȱdirectlyȱ
toȱ theȱ respectiveȱ regulators.ȱ Canadaȱ hasȱ establishedȱ anȱ independent,ȱ
nonȬgovernmentȱ organisationȱ toȱ considerȱ broadcastingȱ complaintsȱ inȱ itsȱ
jurisdiction.ȱ

Audit objective, scope and methodology
1.14
Theȱ auditȱ objectiveȱ wasȱ toȱ examineȱ ifȱ ACMAȱ is,ȱ inȱ respectȱ ofȱ
commercialȱ broadcastingȱ services,ȱ effectivelyȱ dischargingȱ itsȱ regulatoryȱ
responsibilitiesȱunderȱtheȱBSA.ȱTheȱauditȱexaminedȱACMA’s:ȱ
12

The anti-siphoning provisions prevent subscription broadcasters acquiring the exclusive broadcasting
rights to particular sporting events determined by the Minister.
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x

monitoringȱofȱcommercialȱbroadcasters’ȱcomplianceȱwithȱtheȱBSA;ȱ

x

addressingȱnonȬcomplianceȱwith,ȱandȱenforcementȱof,ȱtheȱBSA;ȱ

x

collectionȱofȱbroadcastȱlicenceȱfees;ȱandȱ

x

monitoringȱ andȱ reportingȱ ofȱ itsȱ regulatoryȱ performanceȱ inȱ respectȱ ofȱ
commercialȱbroadcasting.ȱ

TheȱauditȱdidȱnotȱexamineȱACMA’sȱroleȱin:ȱ
x

establishingȱtheȱrequirementsȱthatȱcommercialȱbroadcastersȱmustȱmeet;ȱȱ

x

monitoringȱ regionalȱ commercialȱ radioȱ broadcasters’ȱ complianceȱ withȱ
localȱ presenceȱ licenceȱ conditions,ȱ asȱ theseȱ wereȱ beingȱ implementedȱ atȱ
theȱtimeȱofȱtheȱaudit;ȱandȱ

x

issuingȱ andȱ renewingȱ commercialȱ broadcastingȱ licences.ȱ Licenceȱ
renewalȱ isȱ automatic.ȱ ACMAȱ hasȱ issuedȱ onlyȱ aȱ smallȱ numberȱ ofȱ newȱ
commercialȱlicencesȱsinceȱitȱwasȱestablishedȱandȱtheseȱrelatedȱtoȱdigitalȱ
televisionȱservices.ȱ

1.15

Theȱauditȱmethodologyȱincluded:ȱ

x

analysesȱ ofȱ databasesȱ andȱ spreadsheetsȱ supportingȱ theȱ regulationȱ ofȱ
commercialȱbroadcasters,ȱincludingȱACMA’sȱManagementȱInformationȱ
Systemȱ(AIMS);ȱ

x

documentationȱandȱfileȱreviews;ȱandȱ

x

discussionsȱ withȱ ACMAȱ staffȱ andȱ theȱ twoȱ peakȱ industryȱ associationsȱ
representingȱcommercialȱbroadcasters. 13ȱ

1.16
Theȱ auditȱ wasȱ conductedȱ inȱ accordanceȱ withȱ ANAOȱ auditingȱ
standardsȱandȱcostȱapproximatelyȱ$370ȱ000.ȱ

13

Free TV Australia and Commercial Radio Australia.
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Structure of the report
1.17

TheȱstructureȱofȱthisȱreportȱisȱoutlinedȱinȱFigureȱ1.3.ȱ

ȱ

Figure 1.3
Report structure
ȱ
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(Chapter 1)
x Co-regulatory approach

x Audit objective, scope and
methodology
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(Chapter 3)
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management
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(Chapter 5)
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Governance
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ȱ
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2. Commercial Broadcasting
Complaints
Thisȱ Chapterȱ examinesȱ theȱ complaintsȱ madeȱ toȱ broadcastersȱ inȱ relationȱ toȱ programȱ
contentȱ andȱ complianceȱ withȱ aȱ Codeȱ ofȱ Practiceȱ (Codeȱ complaints).ȱ Itȱ alsoȱ reviewsȱ
ACMA’sȱ systemsȱ andȱ processesȱ forȱ managingȱ theȱ Codeȱ andȱ nonȬCodeȱ complaintsȱ itȱ
receives.ȱȱ

Introduction
2.1
Theȱ Broadcastingȱ Servicesȱ Actȱ 1992ȱ (BSA)ȱ establishedȱ aȱ twoȬtieredȱ
approachȱforȱhandlingȱcomplaintsȱaboutȱprogramȱcontentȱandȱcomplianceȱwithȱ
aȱCodeȱofȱPracticeȱ(referredȱtoȱasȱCodeȱcomplaints).ȱUnderȱtheseȱarrangements,ȱ
Codeȱcomplaintsȱmustȱbeȱmadeȱtoȱtheȱrelevantȱbroadcasterȱinȱtheȱfirstȱinstance.ȱ
Theȱ complaintȱ mayȱ beȱ escalatedȱ toȱ ACMAȱ ifȱ theȱ complainantȱ considersȱ theȱ
broadcaster’sȱ responseȱ toȱ theȱ matterȱ isȱ inadequate,ȱ orȱ ifȱ aȱ responseȱ isȱ notȱ
receivedȱwithinȱ60ȱdays. 14ȱ
2.2
ComplaintsȱaboutȱbroadcastersȱcommittingȱoffencesȱagainstȱtheȱActȱorȱ
regulations,ȱ orȱ breachingȱ licenceȱ conditionsȱ orȱ civilȱ penaltyȱ provisions,ȱ areȱ
consideredȱtoȱbeȱnonȬCodeȱcomplaints.ȱTheseȱcomplaintsȱcanȱbeȱmadeȱdirectlyȱ
toȱACMA. 15ȱ

Publicising the Code and its complaints procedures
2.3
ForȱtheȱcoȬregulatoryȱapproachȱtoȱworkȱeffectively,ȱtheȱpublicȱneedsȱtoȱ
beȱawareȱofȱtheȱprocessȱforȱlodgingȱcomplaintsȱaboutȱbroadcastȱmaterial.ȱTheȱ
TVȱ andȱ Radioȱ Codesȱ requireȱ licenseesȱ toȱ provideȱ regularȱ onȬairȱ informationȱ
aboutȱ theȱ Codeȱ andȱ itsȱ complaintsȱ procedures.ȱ Commercialȱ televisionȱ
broadcastersȱ mustȱ broadcastȱ 360ȱ onȬairȱ noticesȱ eachȱ calendarȱ year,ȱ acrossȱ allȱ
viewingȱ timeȱ zones. 16 ȱ Commercialȱ radioȱ broadcastersȱ mustȱ broadcastȱ anȱ
announcementȱpublicisingȱtheȱCodeȱatȱleastȱonceȱeveryȱweek,ȱatȱdifferentȱtimesȱ
andȱinȱdifferentȱprogramsȱfromȱweekȱtoȱweek. 17 ȱȱ

14

S.148 of the Broadcasting Services Act 1992.

15

S.147 of the Broadcasting Services Act 1992.

16

TV Code clause 7.5.1. Clause 7.5.2 requires that the on-air information also explain how viewers may
obtain copies of the Code.

17

Radio Code clause 7.2.
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2.4
ACMAȱreliesȱonȱcomplaintsȱfromȱtheȱpublicȱtoȱidentifyȱifȱbroadcastersȱ
areȱ notȱ publicisingȱ theȱ Codeȱ asȱ required.ȱ Asȱ ACMAȱ hasȱ notȱ receivedȱ anyȱ
complaintsȱaboutȱthisȱmatter,ȱitȱdoesȱnotȱbelieveȱitȱisȱanȱissueȱofȱconcernȱtoȱtheȱ
community.ȱHowever,ȱitȱwouldȱbeȱdifficultȱforȱmembersȱofȱtheȱpublicȱtoȱdetectȱ
anyȱ nonȬcomplianceȱ byȱ broadcastersȱ withȱ theirȱ requirementȱ toȱ publiciseȱ theȱ
Codes.ȱ ACMAȱ wouldȱ haveȱ greaterȱ confidenceȱ inȱ broadcasters’ȱ complianceȱ
wereȱ theyȱ requiredȱ toȱ adviseȱ annually:ȱ thatȱ theyȱ haveȱ metȱ theirȱ publicisingȱ
requirements;ȱ andȱ theȱ datesȱ andȱ timesȱ ofȱ broadcasts,ȱ orȱ announcements,ȱ
publicisingȱ theȱ Codes.ȱ Suchȱ informationȱ wouldȱ allowȱ ACMAȱ toȱ verifyȱ
broadcasters’ȱclaimsȱonȱaȱsampleȱbasis.ȱ

Code complaints received by commercial broadcasters
2.5
ForȱaȱcomplaintȱtoȱhaveȱtheȱstatusȱofȱaȱformalȱCodeȱcomplaintȱitȱmustȱ
beȱmadeȱinȱwritingȱtoȱtheȱlicenseeȱconcerned,ȱadequatelyȱidentifyȱtheȱmaterialȱ
broadcast,ȱ theȱ natureȱ ofȱ theȱ complaintȱ andȱ theȱ identityȱ ofȱ theȱ complainant. 18 ȱ
Unlikeȱ complaintsȱ madeȱ toȱ ACMA,ȱ emailedȱ complaintsȱ areȱ notȱ accepted.ȱ Atȱ
theȱtimeȱofȱtheȱaudit,ȱtheȱTVȱandȱRadioȱCodesȱwereȱunderȱreviewȱandȱACMAȱ
foreshadowedȱ itsȱ intentionȱ toȱ seekȱ amendmentsȱ toȱ enableȱ theȱ electronicȱ
lodgementȱofȱcomplaints. 19 ȱȱ
2.6
Broadcastersȱ areȱ requiredȱ toȱ reportȱ regularlyȱ toȱ theirȱ peakȱ industryȱ
associations,ȱ Freeȱ TVȱ Australiaȱ andȱ Commercialȱ Radioȱ Australia,ȱ onȱ theȱ
numberȱ andȱ substanceȱ ofȱ Codeȱ complaintsȱ theyȱ receive.ȱ Thisȱ informationȱ isȱ
thenȱ consolidatedȱ andȱ providedȱ toȱ ACMAȱ quarterly,ȱ andȱ publishedȱ inȱ itsȱ
ACMASphereȱ magazine. 20 ȱ Thisȱ processȱ isȱ designedȱ toȱ keepȱ theȱ industryȱ
associationsȱandȱACMAȱ informedȱ ofȱemergingȱorȱsystemicȱissuesȱinȱprogramȱ
contentȱ orȱ complaintsȱ resolution.ȱ Theȱ informationȱ isȱ notȱ verifiedȱ byȱ ACMAȱ
priorȱtoȱpublication,ȱorȱanalysedȱtoȱidentifyȱanyȱtrendsȱinȱCodeȱcomplaintsȱtoȱ
broadcasters.ȱȱ
2.7
Codeȱcomplaintsȱmadeȱtoȱcommercialȱtelevisionȱbroadcastersȱhadȱbeenȱ
trendingȱ upwards;ȱ fromȱ 746ȱcomplaintsȱ inȱ 2001–02ȱ toȱ aȱ peakȱ ofȱ 1109ȱ inȱȱ
2005–06,ȱ beforeȱ recordingȱ anȱ 18ȱperȱ centȱ reductionȱ toȱ 914ȱ complaintsȱ inȱȱ
2006–07.ȱ Complaintsȱ againstȱ commercialȱ radioȱ broadcastersȱ peakedȱ atȱ 413ȱ inȱ
18

TV Code Clause 7.2 and Radio Code 5. TV Code Clause 7.3.2 allows telephoned complaints and audio
complaints where a complainant cannot lodge a written complaint by reason of disability.

19

ACMA 2007, Reality Television Review: Final Report, Recommendation No.2, which is discussed later in
this chapter.

20

The Reality Television Review recommended that such statistics be provided to ACMA on a monthly
basis in future.
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2004–05,ȱandȱtheȱ257ȱcomplaintsȱ receivedȱinȱ 2006–07ȱ wereȱ theȱ lowestȱ numberȱ
inȱsixȱyears.ȱFigureȱ2.1ȱillustratesȱtheȱnumberȱofȱCodeȱcomplaintsȱreceivedȱbyȱ
commercialȱbroadcastersȱinȱtheȱlastȱsixȱyears.ȱ
Figure 2.1
Code complaints received by commercial broadcasters for the period
2001–02 to 2006–07
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Source:

ANAO analysis of figures published in Free TV Australia Annual Reports, and ABA Update and
ACMASphere magazines

Making complaints to ACMA
2.8
Althoughȱ ACMAȱ hasȱ theȱ powerȱ toȱ initiateȱ itsȱ ownȱ investigations 21 ,ȱ inȱ
practice,ȱitȱreliesȱonȱtheȱCodeȱandȱnonȬCodeȱcomplaintsȱitȱreceivesȱtoȱidentifyȱ
potentialȱ breachesȱ ofȱ theȱ BSA,ȱ regulationsȱ andȱ standards,ȱ licenceȱ conditionsȱ
andȱ Codes.ȱ Complaintsȱ madeȱ toȱ ACMAȱ haveȱ wideȬrangingȱ contentȱ andȱ mayȱ
include:ȱ theȱ loudnessȱ ofȱ advertisements;ȱ programsȱ runningȱ overȱ scheduledȱ
times;ȱ programsȱ beingȱ inappropriateȱ forȱ theȱ timeȱ broadcast;ȱ theȱ factualȱ
accuracyȱofȱbroadcastedȱmaterial;ȱandȱprogramsȱunsuitableȱforȱbroadcast.ȱ
2.9
ACMAȱacceptsȱbroadcastingȱcomplaintsȱbyȱletter,ȱemail,ȱtelephoneȱandȱ
fax.ȱEmailȱwasȱtheȱmostȱpopularȱmethodȱofȱlodgingȱcomplaintsȱinȱ2006–07.ȱAllȱ
21

Under s.170 of the Broadcasting Services Act 1992.
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broadcastingȱcomplaintsȱareȱrecordedȱinȱtheȱ‘Complaints’ȱmoduleȱofȱACMA’sȱ
Informationȱ Managementȱ Systemȱ (AIMS),ȱ withȱ eachȱ complaintȱ allocatedȱ aȱ
uniqueȱregistrationȱorȱcomplaintȱnumber.ȱȱ
2.10
Toȱaidȱpotentialȱcomplainants,ȱACMAȱprovidesȱaȱgenericȱbroadcastingȱ
complaintsȱ proformaȱ onȱ itsȱ website.ȱ Itȱ estimatesȱ thatȱ aroundȱ 10ȱ perȱ centȱ ofȱ
complainantsȱusedȱthisȱproformaȱinȱ2006–07.ȱHowever,ȱitȱisȱnotȱanȱonlineȱformȱ
andȱcomplainantsȱmustȱprintȱtheȱformȱbeforeȱcompletingȱandȱposting/faxingȱtoȱ
theȱ broadcastersȱ orȱ ACMA.ȱ Theȱ formȱ providesȱ onlyȱ aȱ postalȱ addressȱ forȱ
ACMA.ȱComplainantsȱwouldȱhaveȱeasierȱaccessȱtoȱACMAȱwereȱitȱtoȱcreateȱanȱ
onȬlineȱcomplaintsȱformȱandȱprovideȱaȱfaxȱnumberȱandȱemailȱaddress.ȱȱ

Number of complaints received by ACMA
2.11
Theȱ ANAOȱ examinedȱ theȱ commercialȱ broadcastingȱ complaintsȱ
receivedȱ byȱ ACMAȱ sinceȱ itȱ hasȱ beenȱ establishedȱ andȱ theȱ extentȱ toȱ whichȱ
ACMAȱanalysedȱcomplaintsȱtoȱidentifyȱanyȱemergingȱtrends.ȱ
2.12
ACMAȱdoesȱnotȱpublishȱtheȱbreakdownȱofȱcomplaintsȱreceivedȱbyȱtypeȱ
ofȱbroadcaster.ȱTheȱnumberȱofȱbroadcastingȱcomplaintsȱmadeȱtoȱACMAȱandȱitsȱ
predecessorȱ(forȱbothȱcommercialȱandȱnonȬcommercialȱbroadcasters)ȱhasȱbeenȱ
trendingȱupwardsȱoverȱrecentȱyears.ȱInȱ2001–02,ȱ575ȱcomplaintsȱwereȱreceivedȱ
and,ȱinȱ2006–07,ȱ886ȱcomplaintsȱwereȱreceived.ȱȱ
Commercial broadcasters
2.13
Theȱ ANAO’sȱ analysisȱ ofȱ AIMSȱ dataȱ identifiedȱ 436ȱcomplaintsȱ
(59ȱperȱcent)ȱreceivedȱduringȱ2005–06ȱrelatedȱtoȱcommercialȱbroadcasters,ȱandȱ
thisȱ increasedȱ toȱ 487ȱ complaintsȱ (55ȱ perȱ cent)ȱ duringȱ 2006–07.ȱ Figureȱ 2.2ȱ
outlinesȱallȱCodeȱandȱnonȬCodeȱcomplaintsȱreceivedȱbyȱACMAȱforȱtheȱperiodȱ
2001–02ȱtoȱ2006–07.ȱȱ
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Figure 2.2
All broadcasting complaints received by ACMA for the period 2001–02 to
2006–07
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ANAO analysis of data in ACMA and ABA Annual Reports.

Complaints by program type
2.14
ACMAȱclassifiesȱcomplaintsȱbyȱprogramȱtype,ȱwhereȱthereȱisȱsufficientȱ
informationȱinȱtheȱcomplaintsȱtoȱdoȱso.ȱComplaintsȱaboutȱadvertisements,ȱandȱ
currentȱ affairsȱ andȱ realityȱ programs,ȱ haveȱ madeȱ upȱ halfȱ ofȱ theȱ commercialȱ
televisionȱ broadcastingȱ complaintsȱ receivedȱ byȱ ACMAȱ duringȱ 2005–06ȱ andȱ
2006–07.ȱ Overȱ theȱ sameȱ period,ȱ talkbackȱ radioȱ hasȱ dominatedȱ theȱ classifiedȱ
complaintsȱreceivedȱforȱcommercialȱradioȱbroadcasting.ȱTableȱ2.1ȱsummarisesȱ
theȱtypeȱofȱprogramȱcomplaintsȱreceivedȱduringȱ2005–06ȱandȱ2006–07.ȱ
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Table 2.1
Commercial broadcasting complaints by program type received for
2005–06 and 2006–07(1)
Program Type

Commercial TV
No.

Commercial Radio

Per cent

No.

Per cent

Advertisements

153

23

21

8

Current Affairs

86

13

3

1

Drama

50

8

-

Information/Infotainment

13

2

1

Light Entertainment—Reality

102

15

-

Light Entertainment—Other

61

9

8

3

News

40

6

2

1

Program Promotions

28

4

-

3

<1

-

21

3

5

2

-

-

123

48

Other Program

16

2

3

1

(2)

93

14

91

35

257

100(3)

Religion
Sports
Talkback
Not classified
TOTAL

666

(3)

100

<1

Note 1:

Includes complaints within and outside of ACMA’s jurisdiction (see para. 2.17).

Note 2:

Many of these complaints relate to programming or scheduling issues or complaints about ACMA’s
investigations.

Note 3:

Does not add to 100 per cent due to rounding error.

Source:

ANAO analysis of ACMA data

Identifying emerging trends
2.15
ACMAȱadvisedȱthat,ȱsinceȱJulyȱ2007,ȱitȱhasȱbeenȱformallyȱdocumentingȱ
itsȱ analysisȱ of,ȱ andȱ responsesȱ (ifȱ any)ȱ to,ȱ emergingȱ trendsȱ inȱ theȱ volumeȱ andȱ
natureȱofȱcomplaintsȱreceivedȱeachȱmonth.ȱFromȱdiscussionsȱwithȱACMAȱitȱisȱ
apparentȱ thatȱ otherȱ relevant,ȱ butȱ undocumented,ȱ intelligenceȱ (suchȱ asȱ itsȱ
knowledgeȱ ofȱ theȱ contentȱ ofȱ theȱ programsȱ subjectȱ toȱ complaints)ȱ alsoȱ
influencedȱ itsȱ responsesȱ toȱ theseȱ trends.ȱ Documentingȱ allȱ relevantȱ
considerationsȱ asȱ partȱ ofȱ itsȱ analysesȱ inȱ futureȱ wouldȱ betterȱ demonstrateȱ theȱ
appropriatenessȱ ofȱ ACMA’sȱ responsesȱ toȱ emergingȱ complaintȱ trends.ȱ Thisȱ
analysisȱ shouldȱ alsoȱ beȱ consideredȱ whenȱ assessingȱ theȱ risksȱ associatedȱ withȱ
regulatoryȱcompliance.ȱ
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ACMA’s management of complaints
2.16
Itȱ isȱ importantȱ forȱ ACMAȱ toȱ promptlyȱ determineȱ whetherȱ complaintsȱ
areȱ withinȱ itsȱ jurisdictionȱ orȱ outsideȱ ofȱ itsȱ jurisdiction,ȱ andȱ adviseȱ theȱ
complainantsȱ accordingly.ȱ Itȱ shouldȱ alsoȱ promptlyȱ actionȱ thoseȱ complaintsȱ
withinȱ itsȱ jurisdiction,ȱ eitherȱ byȱ referringȱ complaintsȱ toȱ theȱ broadcasterȱ toȱ
respondȱorȱbyȱ initiatingȱanȱ investigation.ȱ Anyȱnegativeȱ perceptionsȱ aboutȱtheȱ
numberȱ ofȱ ‘hoopsȱ toȱjumpȱthrough’,ȱ timelinessȱ andȱ theȱultimateȱ effectivenessȱ
ofȱ theȱ complaintsȱ processȱ willȱ affectȱ publicȱ confidence,ȱ andȱ thereforeȱ theirȱ
willingnessȱ toȱ participate,ȱ inȱ theȱ regulatoryȱ process. 22 ȱ ACMA’sȱ complaintsȱ
handlingȱprocessȱisȱillustratedȱinȱAppendixȱ2.ȱ

Complaints within and outside of ACMA’s jurisdiction
2.17
ACMAȱusuallyȱclassifiesȱcomplaintsȱasȱeitherȱbeingȱwithinȱjurisdictionȱ
orȱoutsideȱitsȱjurisdiction,ȱasȱtheyȱareȱreceived.ȱThisȱdecisionȱdeterminesȱhowȱ
ACMAȱ willȱ processȱ theȱ complaint.ȱ Forȱ complaintsȱ withinȱ itsȱ jurisdiction,ȱ
ACMAȱwill:ȱ
x

askȱ complainantsȱ toȱ takeȱ theirȱ Codeȱ complaintsȱ toȱ broadcastersȱ inȱ theȱ
firstȱinstance;ȱorȱ

x

initiateȱanȱinvestigationȱintoȱCodeȱcomplaintsȱwhereȱtheȱcomplainantȱisȱ
notȱ satisfiedȱ withȱ theȱ broadcaster’sȱ responseȱ orȱ whereȱ broadcastersȱ
provideȱnoȱresponseȱwithinȱ60ȱdaysȱofȱcomplaintȱlodgement;ȱorȱȱ

x

initiateȱanȱinvestigationȱintoȱnonȬCodeȱcomplaints.ȱ

2.18
Theȱ ANAO’sȱ analysisȱ revealedȱ thatȱ ACMAȱ consideredȱ thatȱ overȱ
40ȱperȱcentȱofȱallȱbroadcastingȱcomplaintsȱreceivedȱduringȱ2005–06ȱfellȱoutsideȱ
itsȱ jurisdiction.ȱ Theȱ numberȱ ofȱ theseȱ complaintsȱ decreasedȱ inȱ 2006–07.ȱ
However,ȱ thereȱ wasȱ aȱ significantȱ increaseȱ inȱ theȱ numberȱ ofȱ complaintsȱ thatȱ
wereȱ notȱ classifiedȱ asȱ eitherȱ beingȱ withinȱ orȱ outsideȱ ofȱ ACMA’sȱ jurisdictionȱ
(althoughȱmostȱunclassifiedȱcomplaintsȱwouldȱbeȱtheȱlatter)ȱ(referȱTableȱ2.2).ȱȱ

22

Stakeholder feedback on complaints handling is discussed later in this chapter.
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Table 2.2
Classification of all broadcasting complaints for 2005–06 and 2006–07(1)
2005–06
(2)

No.

2006–07

Per cent

(2)

No.

Per cent

Within jurisdiction

367

49

393

44

Out of jurisdiction

315

42

256

28

70

9

254

28

752

100

903

100

Not classified
TOTAL
Note 1:

Complaints can contain more than one complaint subject. For the purposes of this analysis,
complaints with at least one within jurisdiction matter have been classified as within jurisdiction,
and complaints with no within jurisdiction matters and at least one out of jurisdiction matter have
been classified as out of jurisdiction.

Note 2:

The total number of complaints recorded in AIMS during 2005–06 and 2006–07 was slightly higher
than reported in ACMA’s Annual Reports (by 15 and seven, respectively).

Source:

ANAO analysis of AIMS ‘Complaints’ module data

2.19
Respondingȱ toȱ outȱ ofȱ jurisdictionȱ complaintsȱ consumesȱ ACMA’sȱ
resourcesȱ thatȱ couldȱ otherwiseȱ beȱ directedȱ towardsȱ addressingȱ relevantȱ
complaints.ȱItȱis,ȱtherefore,ȱinȱACMA’sȱinterestȱtoȱreduceȱtheȱnumberȱofȱoutsideȱ
jurisdictionȱ complaintsȱ itȱ receivesȱ andȱ toȱ streamlineȱ itsȱ responseȱ toȱ these.ȱ
ACMA’sȱwebsiteȱprovidesȱadviceȱonȱtheȱcomplaintsȱitȱwillȱhandleȱandȱlistsȱtheȱ
otherȱ bodiesȱ responsibleȱ forȱ variousȱ otherȱ typesȱ ofȱ complaints.ȱ However,ȱ
furtherȱreducingȱoutȱofȱjurisdictionȱcomplaintsȱrequiresȱaȱgoodȱunderstandingȱ
ofȱtheȱtypesȱofȱcomplaintsȱACMAȱreceives.ȱȱ
2.20
ACMAȱ categorisesȱ outȱ ofȱ jurisdictionȱ broadcastingȱ complaintsȱ intoȱ
16ȱcategories.ȱForȱexample,ȱtheȱtopȱthreeȱreasonsȱrelateȱtoȱcomplaintsȱcovering:ȱ
x

theȱcontentȱofȱadvertisementsȱ (complainantsȱareȱadvisedȱbyȱ ACMAȱ toȱ
referȱtheseȱmattersȱtoȱtheȱAdvertisingȱStandardsȱBureau);ȱ

x

programȱ scheduling,ȱ includingȱ programȱ selectionsȱ (complainantsȱ areȱ
advisedȱbyȱACMAȱtoȱreferȱtheseȱmattersȱtoȱtheȱbroadcaster);ȱandȱȱ

x

managementȱ issuesȱ inȱ communityȱ broadcastingȱ (complainantsȱ areȱ
advisedȱbyȱACMAȱtoȱreferȱtheseȱmattersȱtoȱtheȱbroadcaster).ȱ

2.21
However,ȱ moreȱ thanȱ halfȱ ofȱ allȱ outȱ ofȱ jurisdictionȱ broadcastingȱ
complaintsȱ wereȱ codedȱ underȱ theȱ ‘other’ȱ reasonsȱ category.ȱ Toȱ furtherȱ reduceȱ
andȱstreamlineȱitsȱhandlingȱofȱtheseȱcomplaints,ȱACMAȱcould:ȱȱ
x

developȱ businessȱ rulesȱ forȱ classifyingȱ complaintȱ subjectȱ mattersȱ asȱ
eitherȱ withinȱ orȱ outȱ ofȱ jurisdictionȱ andȱ encourageȱ staffȱ toȱ consistentlyȱ
recordȱtheȱappropriateȱdetailsȱofȱallȱcomplaintsȱinȱtheȱdatabase;ȱȱ
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x

reviseȱ theȱ outȱ ofȱ jurisdictionȱ reasonȱ codesȱ toȱ coverȱ theȱ mostȱ commonȱ
categories,ȱ withȱ aȱ viewȱ toȱ reducingȱ theȱ proportionȱ ofȱ complaintsȱ
classifiedȱunderȱtheȱ‘other’ȱreasonsȱcategory;ȱandȱ

x

periodicallyȱ analyseȱ theȱ reasonsȱ forȱ complaintsȱ andȱ seekȱ toȱ identifyȱ
mechanismsȱ forȱ minimisingȱ theȱ numberȱ ofȱ outȱ ofȱ jurisdictionȱ
broadcastingȱcomplaintsȱreceived,ȱwhereȱpracticable.ȱ

Complaints handling procedures
2.22
Otherȱ thanȱ basicȱ filingȱ instructions,ȱ ACMAȱ andȱ itsȱ predecessor,ȱ theȱ
ABA,ȱ haveȱ notȱ documentedȱ internalȱ proceduresȱ andȱ businessȱ rulesȱ forȱ
handlingȱ complaints—manyȱ yearsȱ afterȱ theȱ introductionȱ ofȱ theȱ coȬregulatoryȱ
approach.ȱACMAȱadvisedȱthatȱaȱproceduresȱmanualȱforȱhandlingȱbroadcastingȱ
complaintsȱwillȱbeȱdevelopedȱduringȱ2008.ȱȱ
2.23
TheȱACMAȱwebsiteȱandȱbrochureȱadviseȱcomplainantsȱthatȱtheirȱnameȱ
andȱaddressȱwillȱusuallyȱbeȱdisclosedȱtoȱtheȱbroadcasterȱconcernedȱduringȱtheȱ
courseȱofȱinvestigatingȱtheȱcomplaintȱandȱmayȱalsoȱbeȱpublishedȱinȱaȱreportȱorȱ
onȱ theȱ ACMAȱ website. 23 ȱ Complainantsȱ canȱ indicateȱ ifȱ theyȱ doȱ notȱ wantȱ theirȱ
detailsȱ toȱ beȱ givenȱ toȱ theȱ broadcasterȱ concerned,ȱ orȱ usedȱ inȱ anyȱ publication.ȱ
ACMAȱ routinelyȱ providedȱ Codeȱ complainantsȇȱ detailsȱ toȱ broadcastersȱ whereȱ
theȱcomplainantsȱhadȱrequestedȱitȱtoȱmaintainȱconfidentiality.ȱACMAȱadvisedȱ
thatȱ itȱ isȱ modifyingȱ theȱ confidentialityȱ clausesȱ onȱ itsȱ complaintsȱ form,ȱ andȱ
informationȱinȱitsȱbrochuresȱandȱonȱitsȱwebsite,ȱtoȱincludeȱaȱclearȱstatement:ȱ
x

ofȱtheȱusualȱconfidentialityȱpracticeȱforȱCodeȱcomplaints;ȱandȱ

x

thatȱ ACMAȱ willȱ considerȱ allȱ confidentialityȱ requestsȱ fromȱ nonȬCodeȱ
complainantsȱonȱtheirȱmerits.ȱ

2.24
TheȱANAOȱobservedȱthatȱACMAȇsȱlettersȱrespondingȱtoȱcomplaintsȱdoȱ
notȱ adviseȱ complainantsȱ ofȱ theirȱ rightsȱ toȱ takeȱ theȱ matterȱ furtherȱ ifȱ theyȱ areȱ
dissatisfiedȱ withȱ ACMA’sȱ decisionȱ notȱtoȱinvestigate.ȱACMAȱ advisedȱ that,ȱ inȱ
future,ȱitȱwouldȱinformȱcomplainantsȱinȱitsȱstandardȱlettersȱthatȱcomplaintsȱcanȱ
beȱ referredȱ toȱ theȱ Commonwealthȱ Ombudsmanȱ ifȱ theyȱ areȱ dissatisfiedȱ withȱ
ACMAȇsȱdecisionȱnotȱtoȱinvestigate.ȱȱ

23

Although the ANAO is not aware of any instances where ACMA has published a complainant's name
and address in a report or on the ACMA website.
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Deciding whether to undertake a formal investigation
2.25
Theȱ majorityȱ ofȱ commercialȱ broadcastingȱ complaintsȱ receivedȱ byȱ
ACMAȱdoȱnotȱresultȱinȱaȱformalȱinvestigation.ȱOfȱtheȱ923ȱcomplaintsȱmadeȱtoȱ
ACMAȱduringȱ2005–06ȱandȱ2006–07,ȱonlyȱ193ȱ(21ȱperȱcent)ȱresultedȱinȱaȱformalȱ
investigation. 24 ȱ Investigationȱ teamȱ membersȱ recommendȱ forȱ investigationȱ
thoseȱcomplaintsȱtheyȱconsiderȱareȱwithinȱjurisdictionȱandȱwhereȱbroadcastersȱ
haveȱ hadȱ anȱ opportunityȱ toȱ respondȱ toȱ Codeȱ complaints.ȱ Theȱ responsibleȱ
seniorȱ executiveȱ confirmsȱ orȱ rejectsȱ theȱ teamȱ members’ȱ recommendations.ȱ
Teamȱ membersȱ are,ȱ inȱ effect,ȱ theȱ decisionȱ makersȱ whenȱ theyȱ decideȱ notȱ toȱ
investigateȱcomplaints.ȱȱ
2.26
Decisionsȱonȱwhetherȱtoȱinvestigateȱcomplaints,ȱandȱtheirȱreasons,ȱwereȱ
generallyȱadequatelyȱdocumentedȱinȱAIMS.ȱHowever,ȱtheȱANAOȱidentifiedȱaȱ
numberȱ ofȱ instancesȱ whereȱ itȱ wasȱ difficultȱ toȱ understandȱ theȱ reasonsȱ forȱ theȱ
decisionȱ notȱ toȱ investigateȱ theȱ complaints.ȱ Forȱ example,ȱ complaintsȱ thatȱ didȱ
notȱresultȱinȱinvestigationsȱincluded:ȱ
x

aȱbroadcasters’ȱresponseȱtoȱtheȱcomplainantȱthatȱdidȱnotȱadviseȱthatȱtheȱ
matterȱcouldȱbeȱreferredȱtoȱACMA—aȱprimaȱfacieȱbreachȱofȱtheȱCode;ȱ

x

complaintsȱmadeȱtoȱbroadcastersȱthatȱtheȱbroadcastersȱclaimȱtheyȱneverȱ
receivedȱ (copiesȱ ofȱ whichȱ wereȱ providedȱ toȱ ACMA)ȱ whereȱ thereȱ mayȱ
haveȱbeenȱevidenceȱtoȱascertainȱwhetherȱtheyȱhadȱbeenȱreceivedȱbyȱtheȱ
broadcasters;ȱandȱ

x

aȱ lateȱ responseȱ toȱ aȱ complainantȱ fromȱ aȱ broadcasterȱ (whereȱ ACMAȱ
intervenedȱ onȱ theȱ complainant’sȱ behalf)—aȱ primaȱ facieȱ breachȱ ofȱ theȱ
Code. 25ȱ

Inȱtheseȱthreeȱinstances,ȱACMAȱadvisedȱthat,ȱcontraryȱtoȱitsȱnormalȱpracticeȱofȱ
conductingȱ investigations,ȱ itȱ forwardedȱ theȱ complaintsȱ toȱ theȱ broadcastersȱ toȱ
provideȱaȱpracticalȱresolutionȱforȱtheȱcomplainants.ȱ
2.27
TheȱANAOȱconsidersȱthatȱACMA’sȱmanagementȱofȱcomplaintsȱwouldȱ
beȱ improvedȱ ifȱ itȱ periodicallyȱ examinedȱ whetherȱ broadcasters’ȱ responsesȱ metȱ
theȱcomplaintsȱhandlingȱprovisionsȱofȱtheȱindustryȱCodes.ȱȱ

24

Similar complaints are often combined into the one investigation. Consequently, only 178 investigations
were conducted over this period.

25

Chapter 3 contains further examples of matters contained in complaints that the ANAO considers were
not adequately addressed in ACMA investigations.
ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
51

Timeliness of complaints process
2.28
Theȱformerȱ ABAȱhadȱaȱ targetȱofȱactioningȱallȱbroadcastingȱcomplaintsȱ
withinȱ twoȱ daysȱ ofȱ theirȱ receipt.ȱ Thisȱ targetȱ wasȱ variedȱ whenȱ ACMAȱ wasȱ
establishedȱ inȱ 2005ȱ toȱ withinȱ sevenȱ calendarȱ daysȱ ofȱ receipt.ȱ ACMAȇsȱ annualȱ
reportsȱ indicateȱ thatȱ theȱ proportionȱ ofȱ complaintsȱ actionedȱ withinȱ thisȱ
timeframeȱ hasȱ deterioratedȱ inȱ theȱ lastȱ coupleȱ ofȱ years—fromȱ 92ȱ perȱ centȱ
(678ȱcomplaints)ȱ inȱ 2005–06ȱ toȱ 63ȱ perȱ centȱ (554ȱ complaints)ȱ inȱ 2006–07. 26 ȱ Forȱ
theȱperiodȱJulyȱtoȱOctoberȱ2007ȱthisȱhadȱfallenȱslightlyȱfurtherȱtoȱ61ȱperȱcent. 27 ȱȱ
2.29
Thereȱ wereȱ oftenȱ delaysȱ inȱ respondingȱ toȱ complainantsȱ whileȱ ACMAȱ
decidedȱ whetherȱ toȱ investigateȱ theȱ matter.ȱ Someȱ ofȱ theseȱ delaysȱ haveȱ meantȱ
thatȱACMA’sȱadviceȱtoȱcomplainantsȱtoȱapproachȱtheȱbroadcasterȱcanȱbe,ȱandȱ
haveȱbeen,ȱreceivedȱmoreȱthanȱ30ȱdaysȱafterȱtheȱrelevantȱbroadcast.ȱUnderȱtheȱ
TVȱ andȱ Radioȱ Codes,ȱ broadcastersȱ areȱ notȱ requiredȱ toȱ respondȱ toȱ complaintsȱ
receivedȱmoreȱthanȱ30ȱdaysȱafterȱbroadcast.ȱToȱaddressȱanyȱflowȬonȱeffectȱthatȱ
theȱ delayȱ inȱ processingȱ complaintsȱ mayȱ have,ȱ ACMAȱ advisedȱ thatȱ itȱ wouldȱ
placeȱ adviceȱ toȱ complainantsȱ onȱ cutȬoffȱ datesȱ inȱ itsȱ standardȱ telephoneȱ
message,ȱstandardȱlettersȱandȱonȱitsȱwebsite.ȱ

Completeness of complaints data
2.30
Dataȱ inȱ theȱ AIMSȱ ‘Complaints’ȱ moduleȱ wasȱ oftenȱ missingȱ forȱ someȱ
relevantȱ fieldsȱ (includingȱ classificationȱ ofȱ theȱ complaintȱ asȱ eitherȱ withinȱ orȱ
outsideȱACMA’sȱjurisdictionȱandȱtheȱtypeȱofȱbroadcaster).ȱAtȱtimes,ȱinaccurateȱ
dataȱ wereȱ alsoȱ recordedȱ inȱ someȱ dateȱ fields.ȱ Theȱ databaseȱ wasȱ notȱ routinelyȱ
updatedȱ toȱ indicateȱ thatȱ complaintsȱ hadȱ beenȱ appropriatelyȱ actionedȱ andȱ
‘closed’.ȱAtȱtheȱtimeȱofȱtheȱaudit,ȱoverȱ40ȱperȱcentȱofȱcommercialȱbroadcastingȱ
complaintsȱinȱAIMSȱ(411ȱoutȱofȱ995ȱcomplaints)ȱwereȱstillȱlistedȱwithȱaȱstatusȱofȱ
‘new’ȱ orȱ ‘pending’ȱ althoughȱ theseȱ complaintsȱ wereȱ moreȱ thanȱ threeȱ monthsȱ
old.ȱ ACMAȱ advisedȱ thatȱ aȱ seniorȱ officerȱ withinȱ theȱ Investigationsȱ Sectionȱ
performsȱanȱundocumentedȱmonthlyȱcheckȱtoȱensureȱthatȱallȱcomplaintsȱhaveȱ
beenȱ actioned.ȱ Documentingȱ theseȱ checksȱ inȱ futureȱ wouldȱ demonstrateȱ thatȱ
theyȱ haveȱ beenȱ performed.ȱ Givenȱ theȱ delaysȱ inȱ respondingȱ toȱ complaintsȱ
observedȱduringȱtheȱaudit,ȱmoreȱfrequentȱcheckingȱforȱoverdueȱresponsesȱalsoȱ
appearsȱwarranted.ȱ

26

No information was provided in ABA Annual Reports on the timeliness of actioning complaints.

27

However, only 27 per cent of complaints were actioned within the timeframe during October 2007.
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Conclusion
2.31
Theȱ absenceȱ ofȱ substantive,ȱ documentedȱ proceduresȱ forȱ handlingȱ
broadcastingȱ complaintsȱ hasȱ contributedȱ toȱ theȱ shortcomingsȱ inȱ ACMA’sȱ
managementȱ ofȱ complaints.ȱ Manyȱ yearsȱ afterȱ theȱ introductionȱ ofȱ theȱ
coȬregulatoryȱapproach,ȱaȱproceduresȱmanualȱisȱbeingȱdeveloped.ȱ
2.32
Althoughȱ theȱ majorityȱ ofȱ commercialȱ broadcastingȱ complaintsȱ wereȱ
adequatelyȱ addressed,ȱ theȱ ANAOȱ foundȱ thatȱ theyȱ wereȱ notȱ alwaysȱ actionedȱ
withinȱtheȱsevenȱdayȱtarget.ȱTheȱunderperformanceȱinȱmeetingȱtheȱtimelinessȱ
targetȱ wouldȱ suggestȱ thatȱ theȱ currentȱ undocumentedȱ checksȱ byȱ managementȱ
onȱtheȱactioningȱofȱcomplaintsȱareȱnotȱalwaysȱeffective.ȱReducingȱtheȱnumberȱ
ofȱ outȱ ofȱ jurisdictionȱ complaintsȱ andȱ streamliningȱ theirȱ handlingȱ wouldȱ alsoȱ
freeȱupȱresourcesȱforȱaddressingȱrelevantȱcomplaints.ȱȱ
2.33
Theȱcompletenessȱandȱaccuracyȱofȱcomplaintsȱdataȱwouldȱbeȱimprovedȱ
ifȱ ACMAȱ wereȱ toȱ incorporateȱ someȱ basicȱ automatedȱ errorȬcheckingȱ routinesȱ
intoȱAIMS.ȱGreaterȱuseȱcouldȱalsoȱbeȱmadeȱofȱAIMSȱtoȱcontrolȱtheȱprocessingȱ
ofȱ complaintsȱ andȱ detectȱ overdueȱ responses.ȱ Forȱ example,ȱ AIMSȱ couldȱ
produceȱreportsȱregularlyȱtoȱhighlightȱdueȱdatesȱforȱresponsesȱandȱtheȱcurrentȱ
statusȱofȱcomplaints.ȱ

Reporting on complaint management performance
2.34
ACMAȱ hasȱ providedȱ monthlyȱ consolidatedȱ performanceȱ reportsȱ toȱ itsȱ
Executiveȱ Managementȱ Groupȱ sinceȱ Julyȱ 2007.ȱ Theseȱ reportsȱ includeȱ
informationȱ onȱ theȱ numberȱ ofȱ complaintsȱ receivedȱ andȱ theȱ numberȱ ofȱ
complaintsȱ respondedȱ to,ȱ withinȱ itsȱ targetȱ ofȱ sevenȱ days.ȱ Regularȱ monthlyȱ
reportingȱ willȱ enableȱ managementȱ toȱ monitorȱ complaintsȱ handlingȱ processesȱ
andȱ performanceȱ moreȱ closelyȱ andȱ initiateȱ appropriateȱ andȱ moreȱ timelyȱ
correctiveȱaction,ȱwhereȱrelevant.ȱȱ

External reporting of complaints
2.35
ACMA’sȱannualȱreportsȱincludeȱtheȱnumberȱofȱcomplaintsȱreceivedȱinȱ
theȱ reportingȱ yearȱ andȱ theȱ numberȱ andȱ percentageȱ actionedȱ withinȱ theȱ
sevenȱdayȱ target.ȱ Nevertheless,ȱ theȱ transparencyȱ andȱ accountabilityȱ ofȱ
ACMA’sȱ complaintsȱ processȱ couldȱ beȱ improvedȱ byȱ includingȱ theȱ followingȱ
detailsȱinȱfutureȱannualȱreports:ȱ
x

aȱ breakdownȱ ofȱ theȱ complaintsȱ total,ȱ suchȱ asȱ theȱ numberȱ and/orȱ
percentageȱ ofȱ complaintsȱ receivedȱ aboutȱ commercial,ȱ communityȱ andȱ
nationalȱradioȱandȱtelevisionȱbroadcasters;ȱ
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x

someȱ contextualȱ information,ȱ suchȱ asȱ comparativeȱ figuresȱ forȱ priorȱ
periods;ȱ

x

theȱ numberȱ and/orȱ percentageȱ ofȱ complaintsȱ thatȱ wereȱ consideredȱ byȱ
ACMAȱtoȱbeȱoutȱofȱjurisdiction;ȱȱ

x

aȱbriefȱcommentaryȱonȱanyȱemergingȱtrends;ȱ

x

ifȱ ACMAȱ didȱ notȱ meetȱ itsȱ targetȱ levelȱ ofȱ performance,ȱ aȱ briefȱ
explanationȱofȱtheȱreasons;ȱandȱȱ

x

aȱ discussionȱ ofȱ anyȱ actionsȱ takenȱ orȱ proposedȱ andȱ theȱ expectedȱ
timeframesȱtoȱaddressȱsuchȱunderȬperformance,ȱwhereȱapplicable.ȱ

Stakeholder feedback on complaints handling
2.36
Stakeholderȱfeedbackȱcanȱ beȱaȱ valuableȱ toolȱforȱ improvingȱ complaintsȱ
processesȱ andȱ demonstratingȱ itsȱ effectiveness.ȱ ACMAȱ hasȱ noȱ formalȱ
mechanismsȱ forȱ obtainingȱ feedbackȱ fromȱ broadcasters,ȱ complainantsȱ orȱ theȱ
generalȱpublicȱ onȱ theirȱ perceptionsȱ ofȱACMA’sȱ complaintȱ handlingȱprocessesȱ
forȱ broadcastingȱ matters.ȱ Theȱ ANAOȇsȱ examinationȱ ofȱ ACMAȇsȱ callȱ loggingȱ
data,ȱ complaintsȱ dataȱ andȱ writtenȱ complaintsȱ identifiedȱ someȱ dissatisfactionȱ
withȱ theȱ broadcastingȱ complaintsȱ process.ȱ Theȱ recentȱ findingsȱ ofȱ theȱ Realityȱ
TelevisionȱReviewȱreinforceȱtheȱviewȱthatȱsomeȱmembersȱofȱtheȱpublicȱareȱnotȱ
entirelyȱhappyȱwithȱtheȱprocess.ȱInȱAprilȱ2008,ȱACMAȱadvisedȱthatȱitȱisȱinȱtheȱ
processȱ ofȱ initiatingȱ aȱ clientȱ satisfactionȱ surveyȱ coveringȱ itsȱ broadcastingȱ
complaintsȱ process.ȱ Theȱ informationȱ fromȱ thisȱ surveyȱ shouldȱ beȱ usedȱ toȱ
improveȱACMA’sȱcomplaintsȱhandlingȱprocesses.ȱ

Reality Television Review
2.37
Inȱ Octoberȱ 2006,ȱ theȱ thenȱ Ministerȱ forȱ Communications,ȱ Informationȱ
TechnologyȱandȱtheȱArtsȱdirectedȱACMAȱtoȱinvestigateȱwhetherȱtheȱTVȱCodeȱ
wasȱ providingȱ appropriateȱ communityȱ safeguardsȱ andȱ reflectingȱ communityȱ
standardsȱ inȱ relationȱ toȱ realityȱ televisionȱ programming. 28 ȱ Amongȱ theȱ specificȱ
mattersȱtoȱbeȱinvestigatedȱwasȱwhetherȱtheȱcomplaintsȱmechanismȱinȱtheȱCodeȱ
wasȱ operatingȱ effectivelyȱ andȱ inȱ aȱ timelyȱ mannerȱ inȱ relationȱ toȱ realityȱ
televisionȱprogramming.ȱȱ

28

A Direction under s.171 of the BSA was issued as a result of 'public disquiet about some of the content
of the Big Brother program in both its 2005 and 2006 seasons.' See page 5 of Reality Television Review
Volume 1 Final Report.
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2.38
Someȱ 37ȱ perȱ centȱ ofȱ theȱ publicȱ submissionsȱ receivedȱ expressedȱ
dissatisfactionȱ withȱ theȱ complaintsȱ handlingȱ process. 29 ȱ Reasonsȱ includedȱ the:ȱ
durationȱ ofȱ theȱ complaintsȱ process;ȱ lengthȱ ofȱ timeȱ takenȱ byȱ licenseesȱ toȱ
respondȱ toȱ initialȱ viewerȱ complaints;ȱ inabilityȱ toȱ referȱ mattersȱ directlyȱ toȱ
ACMA;ȱandȱinconvenienceȱofȱhavingȱtoȱmakeȱaȱwrittenȱcomplaint. 30ȱ
2.39
ACMAȱ recommendedȱ toȱ theȱ thenȱ Ministerȱ that,ȱ toȱ expediteȱ andȱ raiseȱ
awarenessȱofȱcomplaintsȱprocesses,ȱtheȱTVȱCodeȱbeȱstrengthenedȱbyȱindustryȱ
throughȱtheȱfollowingȱamendments:ȱ
x

licenseesȱallowȱformalȱCodeȱcomplaintsȱtoȱbeȱlodgedȱelectronically;ȱ

x

licenseesȱ reportȱ toȱ ACMAȱ withinȱ threeȱ daysȱ ofȱ observingȱ anyȱ
significantȱvariationsȱinȱviewerȱcomplaints;ȱandȱ

x

Freeȱ TVȱ Australiaȱ provideȱ ACMAȱ withȱ monthlyȱ reportsȱ onȱ Codeȱ
complaints,ȱ containingȱ sufficientȱ detailȱ toȱ enableȱ ACMAȱ toȱ analyseȱ
complaintsȱtrendsȱonȱanȱongoingȱandȱtimelyȱbasis. 31ȱ

ACMAȱadvisedȱthatȱitȱisȱpursuingȱtheseȱchangesȱduringȱtheȱcurrentȱreviewȱofȱ
theȱcommercialȱtelevisionȱindustryȱCodeȱofȱPractice.ȱ

29

ACMA 2007, Reality Television Review: Final Report, p.87.

30

Ibid, p.95.

31

Ibid, p.95.
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3. Commercial Broadcasting
Investigations
Thisȱ chapterȱ examinesȱ howȱ ACMAȱ undertakesȱ andȱ reportsȱ itsȱ commercialȱ
broadcastingȱinvestigations.ȱTheȱcomplianceȱandȱenforcementȱactivitiesȱresultingȱfromȱ
theseȱinvestigationsȱareȱalsoȱreviewed.ȱȱ

Introduction
3.1
Underȱ theȱ BSA,ȱ ACMAȱ mustȱ investigateȱ allȱ broadcastingȱ complaintsȱ
thatȱ areȱ withinȱ itsȱ jurisdiction 32 ȱ unlessȱ itȱ isȱ satisfiedȱ thatȱ theȱ complaintȱ isȱ
frivolous,ȱ vexatious,ȱ orȱ wasȱ notȱ madeȱ inȱ goodȱ faith. 33 ȱ Itȱ mayȱ alsoȱ selfȬinitiateȱ
investigationsȱ forȱ theȱ purposesȱ ofȱ performingȱ orȱ exercisingȱ anyȱ ofȱ itsȱ
broadcasting,ȱcontentȱandȱdatacastingȱfunctionsȱandȱrelatedȱpowers. 34 ȱAsȱwell,ȱ
theȱMinisterȱmayȱdirectȱACMAȱtoȱinvestigateȱaȱmatterȱunderȱs.171ȱofȱtheȱBSA.ȱ
Broadcastingȱ investigationsȱ areȱ conductedȱ inȱ threeȱ Sectionsȱ acrossȱ
twoȱBranchesȱinȱACMA.ȱItȱisȱthereforeȱimportantȱthatȱACMAȱhasȱefficientȱandȱ
effectiveȱsystems,ȱprocessesȱandȱproceduresȱinȱplaceȱtoȱundertakeȱandȱmanageȱ
theseȱinvestigations.ȱ
3.2
TheȱChairȱofȱACMAȱhasȱpubliclyȱacknowledgedȱthatȱinvestigationȱisȱaȱ
coreȱACMAȱfunctionȱandȱitȱneedsȱtoȱbuildȱonȱitsȱexperienceȱandȱensureȱthatȱitȱ
hasȱ highȱ qualityȱ procedures,ȱ standardisedȱ systemsȱ andȱ methodologies,ȱ
supportedȱbyȱbetterȱriskȱmanagementȱpractices. 35 ȱȱ

Broadcasting investigations undertaken by ACMA
3.3
Asȱ previouslyȱ noted 36 ,ȱ aboutȱ 20ȱ perȱ centȱ ofȱ commercialȱ broadcastingȱ
complaintsȱ toȱ ACMAȱ inȱ 2005–06ȱ andȱ 2006–07ȱ generatedȱ anȱ investigation.ȱ
Figureȱ3.1ȱshowsȱthat,ȱoverȱtheȱlastȱsixȱyears,ȱACMAȱ(andȱitsȱpredecessor,ȱtheȱ
ABA)ȱhaveȱcommenced,ȱonȱaverage,ȱ133ȱbroadcastingȱinvestigationsȱannually,ȱ
andȱcompleted,ȱonȱaverage,ȱ137ȱbroadcastingȱinvestigationsȱeachȱyear.ȱȱ
32

After Code complaints have first been responded to by broadcasters or no response is received within
stipulated time limits.

33

s.149 of the Broadcasting Services Act 1992.

34

Under s.170 of the Broadcasting Services Act 1992.

35

The legal challenges facing ACMA as regulator, Speech by the ACMA Chair Chris Chapman, Sydney,
30 March 2007.

36

Refer to para. 2.25 in Chapter 2.
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Figure 3.1
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3.4
Inȱ 2006–07,ȱ ACMAȱ reportedȱ thatȱ itȱ hadȱ commencedȱ 125ȱ broadcastingȱ
investigations 37 ,ȱ aȱ 22ȱperȱ centȱ decreaseȱ fromȱ theȱ peakȱ ofȱ 160ȱ investigationsȱ
startedȱinȱtheȱpreviousȱyear.ȱItȱalsoȱcompletedȱ136ȱbroadcastingȱinvestigationsȱ
inȱ theȱ sameȱ year,ȱ slightlyȱ lowerȱ thanȱ theȱ 142ȱinvestigationsȱ concludedȱ inȱ theȱ
previousȱyear.ȱ
3.5
ACMAȱ doesȱ notȱ publishȱ breakdownȱ figuresȱ onȱ theȱ numberȱ ofȱ
broadcastingȱ investigationsȱ undertakenȱ byȱ eachȱ broadcastingȱ class.ȱ However,ȱ
dataȱinȱAIMSȱindicatesȱthatȱduringȱ2006–07,ȱACMA:ȱ
x

37

commencedȱ 83ȱ commercialȱ broadcastingȱ investigationsȱ (11ȱ radioȱ andȱ
72ȱtelevision),ȱdownȱfromȱ95ȱinvestigationsȱ(27ȱradioȱandȱ68ȱtelevision)ȱ
theȱpreviousȱyear;ȱandȱ

However, the total number of investigations recorded in AIMS during 2006–07 was 134. ACMA advised
that reconciling both sets of figures would require an unnecessary diversion of resources, but it was
committed to adequately documenting future reconciliations.
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x

completedȱ 78ȱ commercialȱ broadcastingȱ investigationsȱ (15ȱ radioȱ andȱ
63ȱtelevision),ȱdownȱfromȱ84ȱinvestigationsȱ(19ȱradioȱandȱ65ȱtelevision)ȱ
theȱpreviousȱyearȱ(referȱFigureȱ3.1).ȱȱ

Commercial broadcasting investigations resulting from complaints
3.6
Althoughȱ ACMAȱ doesȱ notȱ publishȱ statisticsȱ onȱ theȱ typesȱ ofȱ
investigationsȱconducted,ȱAIMSȱdataȱindicatesȱthatȱforȱ2005–06ȱandȱ2006–07:ȱ
x

nearlyȱ 90ȱ perȱ centȱ ofȱ broadcastingȱ investigationsȱ (146)ȱ resultedȱ fromȱ
Codeȱcomplaints;ȱȱ

x

eightȱ perȱ centȱ resultedȱ fromȱ nonȬCodeȱ complaintsȱ (13ȱ investigations);ȱ
andȱȱ

x

twoȱperȱcentȱofȱinvestigationsȱ(three)ȱwereȱselfȬinitiatedȱbyȱACMA. 38ȱ

Issues covered by commercial broadcasting investigations
3.7
Ninetyȱ perȱ centȱ ofȱ completedȱ commercialȱ televisionȱ investigationsȱ
involved:ȱprogramsȱunsuitableȱforȱbroadcast;ȱtheȱaccuracyȱofȱreportingȱinȱnewsȱ
andȱ currentȱ affairsȱ programs;ȱ theȱ classificationȱ ofȱ televisionȱ programs,ȱ
programȱ promotionsȱ orȱ advertisements;ȱ orȱ complaintsȱ handling.ȱ EightyȬfiveȱ
perȱ centȱ ofȱ completedȱ commercialȱ radioȱ investigationsȱ involvedȱ programsȱ
unsuitableȱ forȱ broadcastȱ orȱ complaintsȱ handling.ȱ Tableȱ 3.1ȱ expandsȱ onȱ theseȱ
issues.ȱ Aȱ completeȱ listȱ ofȱ theȱ subjectȱ mattersȱ ofȱ investigations,ȱ theȱ relevantȱ
legislationȱandȱtheȱnumberȱofȱbreachesȱfoundȱareȱoutlinedȱinȱAppendixȱ4.ȱ

38

Examples of which include: those related to media ownership and control; whether Network Ten’s Big
Brother Uncut met the MA television classification; and whether prominent radio presenters adhered to
the Commercial Radio Disclosure Standard.
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Table 3.1
Issues common to many commercial broadcasting investigations
Code subject matter

Description

Programs unsuitable for
broadcast

Incite violence/brutality; hatred/vilification/discrimination;
indecency; gratuitous language; offend cultural
sensitivities; simulate news

News and Current
Affairs

Inaccuracy; non-correction of errors; misrepresent
viewpoints; failure to present significant viewpoints;
gratuitous emphasis; fact and comment indistinguishable;
create public panic; breach privacy

Complaints handling

No substantive response; no response within 30 days;
failure to advise matters can be referred to ACMA

Classification: Program
promotions and
advertisements (TV only)

Inappropriate for G viewing periods; inappropriate intimate
advertising; inappropriate advertising during sporting
events

Classification: TV
Programs (TV only)

Inappropriate for G; PG; M; or MA time zones; unsuitable
for TV

Source:

TV and Radio Codes

Number of breaches identified through investigations
3.8
Theȱmajorityȱofȱcommercialȱbroadcastingȱinvestigationsȱdoȱnotȱresultȱinȱ
breachesȱ beingȱ foundȱ againstȱ broadcasters.ȱ Inȱ addition,ȱ manyȱ investigationsȱ
thatȱidentifyȱbreachesȱalsoȱcontainȱotherȱinvestigatedȱmattersȱthatȱdoȱnotȱresultȱ
inȱ breaches.ȱ Forȱ example,ȱ outȱ ofȱ theȱ 162ȱ investigationsȱ completedȱ duringȱȱ
2005–06ȱandȱ2006–07,ȱ126ȱ(78ȱperȱcent)ȱdidȱnotȱresultȱinȱbreachesȱbeingȱfoundȱ
againstȱ broadcasters.ȱ Overȱ threeȬquartersȱ ofȱ televisionȱ breachesȱ (31ȱ inȱ
24ȱinvestigations)ȱinvolvedȱcomplaintsȱhandling,ȱnewsȱandȱcurrentȱaffairs,ȱandȱ
theȱ classificationȱ ofȱ televisionȱ programs.ȱ Nearlyȱ threeȬquartersȱ ofȱ radioȱ
breachesȱ(15ȱinȱ12ȱinvestigations)ȱinvolvedȱcomplaintsȱhandlingȱandȱprogramsȱ
unsuitableȱ forȱ broadcast.ȱ Appendixȱ 4ȱ outlinesȱ theȱ resultsȱ ofȱ investigationsȱ inȱ
moreȱdetail.ȱ

ACMA’s management of broadcasting investigations
3.9

ToȱassessȱACMA’sȱcommercialȱbroadcastingȱinvestigations,ȱtheȱANAO:ȱ

x

analysedȱ dataȱ fromȱ theȱ AIMSȱ ‘Investigations’ȱ module.ȱ Thisȱ systemȱ
recordsȱ theȱ keyȱ actionsȱ takenȱ byȱ ACMAȱ duringȱ itsȱ investigationsȱ ofȱ
broadcastingȱcomplaintsȱsinceȱJanuaryȱ2005;ȱandȱ
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x

reviewedȱ theȱ caseȱ filesȱ forȱ anȱ indicativeȱ sampleȱ ofȱ 35ȱinvestigations.ȱ
Theȱ ANAOȱ alsoȱ reviewedȱ aspectsȱ ofȱ aȱ furtherȱ 53ȱcommercialȱ
broadcastingȱ investigationsȱ whereȱ theȱ initialȱ sampleȱ identifiedȱ
substantiveȱ issuesȱ suchȱ asȱ inȱ relationȱ toȱ complaintsȱ handlingȱ andȱ
providingȱfinalȱreportsȱtoȱcomplainants.ȱ

3.10
TheȱANAOȱexaminedȱtheȱqualityȱofȱACMA’sȱcommercialȱbroadcastingȱ
investigationsȱ fromȱ theȱ aspectsȱ ofȱ theirȱ timeliness,ȱ thoroughnessȱ andȱ
completeness.ȱ Toȱ determineȱ theȱ thoroughnessȱ ofȱ investigations,ȱ theȱ ANAOȱ
examinedȱkeyȱdecisionsȱandȱactionsȱcommonȱtoȱallȱinvestigations.ȱ

Investigation policies and procedures
3.11
Similarȱ toȱ complaintsȱ handling,ȱ thereȱ isȱ littleȱ documentationȱ availableȱ
coveringȱtheȱinvestigationȱpracticesȱandȱproceduresȱthatȱhaveȱevolvedȱoverȱtheȱ
manyȱ yearsȱ thatȱ ACMAȱ andȱ itsȱ predecessorȱ haveȱ beenȱ conductingȱ
investigations.ȱAnȱInvestigationsȱReviewȱcommissionedȱbyȱACMAȱinȱmidȬ2007ȱ
alsoȱ identifiedȱ thisȱ shortcomingȱ andȱ recommendedȱ thatȱ ACMAȱ developȱ andȱ
documentȱitsȱinvestigationsȱprocedures. 39 ȱȱ
3.12
Thereȱ isȱ alsoȱ noȱ policyȱ guidanceȱ forȱ staffȱ coveringȱ theȱ circumstancesȱ
underȱ whichȱ ACMAȱ shouldȱ considerȱ initiatingȱ itsȱ ownȱ investigationsȱ underȱ
theȱ BSA.ȱ ACMAȱ advisedȱ thatȱ aȱ proceduresȱ manualȱ forȱ conductingȱ
broadcastingȱinvestigationsȱwillȱbeȱdevelopedȱduringȱ2008.ȱItȱalsoȱadvisedȱthat,ȱ
inȱ future,ȱ itsȱ standardȱ letterȱ toȱ broadcastersȱ andȱ complainantsȱ onȱ theȱ
conclusionȱofȱinvestigationsȱwillȱinformȱthemȱthatȱtheyȱcanȱreferȱtheȱmatterȱtoȱ
theȱ Commonwealthȱ Ombudsmanȱ forȱ reviewȱ ifȱ theyȱ areȱ dissatisfiedȱ withȱ theȱ
resultȱ ofȱ ACMA’sȱ investigation.ȱ Appendixȱ 3ȱ outlinesȱ theȱ processesȱ forȱ
undertakingȱbroadcastingȱinvestigations.ȱ

Delegated decision-making process for investigations
3.13
Atȱtheȱstartȱofȱeachȱinvestigation,ȱACMAȱdecidesȱwhetherȱtheȱoutcomeȱ
willȱbeȱdeterminedȱbyȱtheȱAuthorityȱorȱaȱdelegatedȱofficer. 40 ȱInȱDecemberȱ2006,ȱ
ACMAȱ beganȱ usingȱ aȱ setȱ ofȱ criteria,ȱ approvedȱ byȱ theȱ Authority,ȱ forȱ
determiningȱtheȱlevelȱatȱwhichȱinvestigationȱdecisionsȱshouldȱbeȱdelegated,ȱifȱ
atȱall.ȱTheseȱcriteriaȱreferȱtoȱtheȱbroadcaster’sȱandȱprogram’sȱpastȱcomplianceȱ

39

Hugh Watson Consulting 2007, Report on the Review of Investigations Activities, Recommendation 5,
p. 6.

40

Although investigation outcomes may be delegated, Authority members are sometimes given copies of
their draft reports. Comments received, if any, are taken into account in the final report.
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history,ȱ theȱ seriousnessȱ ofȱ theȱ issuesȱ toȱ beȱ investigated,ȱ potentialȱ politicalȱ orȱ
mediaȱsensitivity,ȱandȱtheȱnumberȱofȱsimilarȱcomplaints.ȱ
3.14
Theȱ ANAOȱ foundȱ thatȱ aboutȱ oneȬquarterȱ ofȱ commercialȱ broadcastingȱ
investigationsȱ wereȱ identifiedȱ asȱ Authorityȱ decisionsȱ (60ȱ outȱ ofȱ
256ȱinvestigationsȱstartedȱand/orȱcompletedȱsinceȱJanuaryȱ2005).ȱNevertheless,ȱ
asȱ anȱ investigationȱ progresses,ȱ theȱ levelȱ ofȱ delegationȱ isȱ reviewedȱ regularlyȱ
andȱ mayȱ beȱ variedȱ asȱ circumstancesȱ warrant.ȱ However,ȱ theȱ decisionsȱ toȱ alterȱ
theȱdelegationȱofȱinvestigationsȱwereȱnotȱalwaysȱdocumented.ȱ

Timeliness of broadcasting investigations
3.15
Anȱinvestigationȱprocessȱthatȱswiftlyȱdeterminesȱwhetherȱbroadcastersȱ
haveȱbreachedȱorȱnotȱbreachedȱtheirȱrequirementsȱunderȱtheȱCodesȱofȱPractice,ȱ
standards,ȱorȱlegislationȱisȱaȱdesirableȱoutcomeȱofȱtheȱcoȬregulatoryȱapproach.ȱ
Overȱtheȱlastȱfewȱyears,ȱACMAȱhasȱusedȱfourȱmonthsȱasȱtheȱ‘ruleȱofȱthumb’ȱforȱ
theȱ lengthȱ ofȱ timeȱ mostȱ investigationsȱ shouldȱ take—withȱ anȱ expectationȱ thatȱ
theȱ smallȱ numberȱ ofȱ moreȱ complexȱ investigationsȱ wouldȱ takeȱ longerȱ toȱ
complete.ȱTheȱaverageȱdurationȱofȱinvestigationsȱfinalisedȱinȱtheȱlastȱfiveȱyearsȱ
wasȱ10ȱtoȱ14ȱweeks.ȱACMAȱindicatedȱthatȱtheȱaverageȱtimeȱtakenȱtoȱcompleteȱ
allȱ broadcastingȱ investigationsȱ duringȱ 2006–07ȱ hasȱ increasedȱ toȱ 18ȱ weeksȱ (asȱ
outlinedȱinȱFigureȱ3.2).ȱ
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Figure 3.2
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ABA Annual Reports (2001–02 to 2004–05) and ACMA data (2005–06 to 2006–07)

3.16
Inȱreportingȱtheȱdurationȱofȱinvestigations,ȱACMAȱexcludesȱtheȱperiodsȱ
fromȱ whenȱ aȱ complaintȱ isȱ receivedȱ toȱ whenȱ theȱ investigationȱ startsȱ andȱ fromȱ
whenȱtheȱinvestigationȱreportȱisȱsignedȱtoȱwhenȱtheȱreportȱisȱprovidedȱtoȱtheȱ
complainant.ȱ Theȱ ANAOȱ notesȱ thatȱ complaintsȱ generateȱ broadcastingȱ
investigationsȱ andȱ theȱ BSAȱ requiresȱ ACMAȱ toȱ informȱ complainantsȱ ofȱ theȱ
resultȱ ofȱ eachȱ investigation.ȱ Forȱ investigationsȱ completedȱ betweenȱ
Januaryȱ2005ȱandȱJulyȱ2007,ȱtheseȱpreȬandȱpostȬinvestigationȱperiodsȱaveragedȱ
overȱ threeȱ weeksȱ perȱ investigation.ȱ Inȱ additionȱ toȱ itsȱ currentȱ methodȱ ofȱ
calculatingȱ investigationȱ timeframes,ȱ ACMAȱ shouldȱ considerȱ reportingȱ
investigationȱtimeframesȱfromȱtheȱperspectiveȱofȱcomplainantsȱbyȱfactoringȱinȱ
theȱpreȬȱandȱpostȬinvestigationȱperiods.ȱ
3.17
Theȱ ANAOȱ foundȱ thatȱ theȱ medianȱ timeȱ ACMAȱ tookȱ toȱ completeȱ
commercialȱbroadcastingȱinvestigationsȱwasȱ97ȱdaysȱ(almostȱ14ȱweeks) 41 ,ȱwithȱ
nearlyȱ oneȬquarterȱ exceedingȱ 24ȱ weeks.ȱ Figureȱ 3.3ȱ givesȱ theȱ durationȱ ofȱ allȱ
commercialȱbroadcastingȱinvestigations. 42 ȱȱ

41

This figure takes into account the pre- and post-investigation periods noted above.

42

Commercial broadcasting investigations completed by ACMA ranged from three weeks to 88 weeks.
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Figure 3.3
Duration of commercial broadcasting investigations (in descending
order) completed between January 2005 and July 2007(1)
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ANAO analysis of AIMS data.

3.18
Inȱ Decemberȱ 2006,ȱ theȱ Authorityȱ formalisedȱ theȱ timeframesȱ inȱ whichȱ
investigationsȱ wereȱ toȱ beȱ completed.ȱ Theȱ timelinessȱ targetsȱ (outlinedȱ inȱ
Tableȱ3.2)ȱ areȱ basedȱ onȱ theȱ numberȱ ofȱ broadcastsȱ orȱ issuesȱ investigatedȱ andȱ
whetherȱbreachesȱwereȱinvolved.ȱHowever,ȱ ACMAȱ tookȱ overȱ aȱ yearȱtoȱ beginȱ
monitoringȱ theȱ timelinessȱ ofȱ broadcastingȱ investigationsȱ againstȱ theȱ revisedȱ
timeframesȱapprovedȱbyȱtheȱAuthority.ȱ
Table 3.2
Broadcasting investigation timeframes(1)
Type of investigation

Duration

Non-breach investigation involving one broadcast or one issue

10 weeks (2.3 months)

Non-breach investigation involving several broadcasts or several issues 14 weeks (3.2 months)
Breach investigation involving one broadcast or one issue

22 weeks (5.0 months)

Breach investigation involving several broadcasts or several issues

24 weeks (5.5 months)

Note 1:

Time between ACMA’s decision to investigate and approval of the investigation report.

Source:

ACMA Authority meeting papers
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3.19
Forȱ thoseȱ investigationsȱ thatȱ tookȱ longerȱ thanȱ ACMA’sȱ timelinessȱ
targets,ȱtheȱreasonsȱforȱtheirȱlackȱofȱprogressȱwereȱoftenȱnotȱevidentȱfromȱtheȱ
documentationȱ available.ȱ Forȱ example,ȱ ACMAȱ wasȱ notȱ awaitingȱ informationȱ
orȱresponsesȱfromȱcomplainantsȱorȱbroadcasters.ȱACMAȱalsoȱtookȱsixȱmonthsȱ
toȱ finaliseȱ oneȱ investigationȱ intoȱ theȱ singleȱ issueȱ ofȱ anȱ inappropriateȱ wordȱ
broadcastȱ inȱ aȱ programȱ promotion.ȱ ACMAȱ advisedȱ that,ȱ inȱ thisȱ instance,ȱ
priorityȱwasȱgivenȱtoȱotherȱinvestigations.ȱTheȱANAOȱalsoȱnotedȱthatȱACMA’sȱ
monthȬtoȬmonthȱ broadcastingȱ investigationȱ workloadȱ (coveringȱ allȱ classesȱ ofȱ
broadcasters)ȱ nearlyȱ doubledȱ duringȱ theȱ firstȱ halfȱ ofȱ 2007–08ȱ (fromȱ aroundȱ
35ȱinvestigationsȱ aȱ monthȱ duringȱ theȱ secondȱ halfȱ ofȱ 2006–07ȱ toȱ
69ȱinvestigationsȱ inȱ progressȱ inȱ Decemberȱ 2007).ȱ Thisȱ increasedȱ workloadȱ
suggestsȱthatȱthereȱisȱtheȱpotentialȱforȱinvestigationsȱtoȱtakeȱevenȱlonger.ȱ
3.20
Theȱ ANAOȱ observedȱ threeȱ factorsȱ thatȱ contributedȱ toȱ delaysȱ duringȱ
investigations:ȱ
x

theȱ timeȱ takenȱ toȱ obtainȱ legalȱ advice.ȱ Unnecessaryȱ delaysȱ occurredȱ
throughȱ miscommunicationsȱ betweenȱ theȱ investigationsȱ areasȱ andȱ
ACMA’sȱ Legalȱ Unit,ȱ asȱ wellȱ asȱ thereȱ beingȱ limitedȱ legalȱ resourcesȱ
inȬhouse;ȱ

x

theȱ clearanceȱ ofȱ correspondenceȱ throughȱ theȱ mailroom,ȱ whichȱ oftenȱ
tookȱthreeȱtoȱsixȱdays;ȱandȱ

x

obtainingȱ agreementȱ betweenȱ ACMAȱ andȱ theȱ broadcasterȱ forȱ anyȱ
enforcementȱaction.ȱȱ

3.21
ACMAȱadvisedȱthatȱitȱhasȱnowȱaddressedȱtheȱdelaysȱinȱobtainingȱlegalȱ
advice.ȱItsȱLegalȱUnitȱnowȱmeetsȱfrequentlyȱwithȱtheȱInvestigationsȱBranchȱtoȱ
discussȱ prioritiesȱ andȱ timelinesȱ forȱ providingȱ legalȱ adviceȱ onȱ investigationsȱ
matters.ȱ Theȱ costȱ ofȱ contractingȬinȱ lawyersȱ orȱ outsourcingȱ legalȱ adviceȱ whenȱ
internalȱ legalȱ resourcesȱ areȱ notȱ availableȱ toȱ manageȱ theȱ workloadȱ isȱ weighedȱ
againstȱtheȱurgencyȱofȱtheȱlegalȱadvice.ȱ
3.22
Theȱ ANAOȱ considersȱ thatȱ aȱ greaterȱ useȱ ofȱ electronicȱ communicationsȱ
withȱ broadcastersȱ andȱ complainantsȱ wouldȱ helpȱ reduceȱ someȱ ofȱ theȱ delaysȱ
associatedȱ withȱ clearingȱ correspondence.ȱ ACMAȱ couldȱ alsoȱ releaseȱ theȱ
investigationȱ reportsȱ separateȱ toȱ theȱ enforcementȱ actions,ȱ whereȱ theȱ
broadcastersȱdoȱnotȱagreeȱtoȱtheȱactionsȱproposedȱbyȱACMA.ȱ
3.23
Reportsȱ onȱ commercialȱ broadcastingȱ investigationsȱ areȱ released,ȱ onȱ
average,ȱ someȱ sixȱ monthsȱ (26ȱ weeks)ȱ afterȱ theȱ dateȱ ofȱ theȱ relevantȱ broadcast.ȱ
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Theȱ ANAOȱ attemptedȱ toȱ analyseȱ AIMSȱ dataȱ toȱ determineȱ theȱ lengthȱ ofȱ timeȱ
takenȱ forȱ theȱ variousȱ stepsȱ inȱ theȱ investigationsȱ process,ȱ butȱ thisȱ wasȱ notȱ
possibleȱbecauseȱofȱtheȱinconsistentȱandȱunreliableȱrecordingȱofȱinformationȱinȱ
AIMS.ȱImprovementsȱtoȱACMA’sȱdataȱrecordingȱwouldȱallowȱitȱtoȱbetter:ȱ
x

identifyȱ anyȱ patternsȱ orȱ trendsȱ inȱ nonȬcomplianceȱ withȱ legislativeȱ
requirements;ȱandȱ

x

analyseȱ theȱ timeȱ spentȱ onȱ eachȱ componentȱ ofȱ anȱ investigationȱ toȱ lookȱ
forȱopportunitiesȱtoȱstreamlineȱtheȱprocessȱandȱreduceȱtheȱtimeȱtakenȱtoȱ
completeȱinvestigations.ȱȱ

Thoroughness of broadcasting investigations
3.24
TheȱANAOȱexaminedȱtheȱthoroughnessȱofȱbroadcastingȱinvestigationsȱ
andȱ identifiedȱ shortcomingsȱ thatȱ wereȱ impactingȱ onȱ mostȱ stagesȱ ofȱ
investigations,ȱincluding:ȱ
x

demonstratingȱconsistencyȱofȱdecisionȬmaking;ȱ

x

proceduralȱfairness;ȱ

x

releasingȱfinalȱinvestigationȱreports;ȱandȱ

x

investigationȱrecordȱmanagementȱpractices.ȱ

Demonstrating consistency of decision-making
3.25
ACMAȱ usesȱ itsȱ expertiseȱ andȱ experienceȱ toȱ determineȱ whetherȱ eachȱ
issueȱ investigatedȱ breachesȱ theȱ broadcastingȱ legislation,ȱ Codesȱ ofȱ Practice,ȱ orȱ
standards.ȱ Overȱ manyȱ years,ȱ ACMAȱ andȱ itsȱ predecessor,ȱ haveȱ builtȱ upȱ anȱ
extensiveȱrepositoryȱofȱdecisionsȱandȱprecedents,ȱwhichȱshouldȱbeȱbroughtȱtoȱ
bearȱ onȱ currentȱ investigations.ȱ Althoughȱ ACMAȱ isȱ notȱ boundȱ byȱ itsȱ
precedents,ȱ referringȱ toȱ themȱ whileȱ consideringȱ theȱ factsȱ ofȱ eachȱ newȱ
investigationȱ willȱ promoteȱ consistencyȱ ofȱ decisionȬmaking,ȱ andȱ aidȱ ACMA’sȱ
accountability.ȱ ACMA’sȱ referralȱ toȱ theȱ decisionsȱ madeȱ inȱ theȱ pastȱ wasȱ
evidencedȱinȱ onlyȱ complexȱ investigations,ȱwhichȱmakeȱ upȱaȱ smallȱnumberȱ ofȱ
allȱ investigations.ȱ Ifȱ referenceȱ wasȱ madeȱ inȱ otherȱ cases,ȱ thisȱ wasȱ notȱ
documented.ȱ Past,ȱ relevantȱ investigationȱ decisionsȱ shouldȱ beȱ takenȱ intoȱ
accountȱ inȱ ACMA’sȱ deliberationsȱ duringȱ investigations,ȱ andȱ appropriatelyȱ
documented.ȱ
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Procedural fairness
3.26
ACMAȱ isȱ requiredȱ toȱ seekȱ andȱ considerȱ commentsȱ fromȱ personsȱ
adverselyȱ affectedȱ byȱ theirȱ broadcastingȱ investigationȱ reports. 43 ȱ ACMAȱ
routinelyȱgivesȱdraftȱreportsȱtoȱbroadcastersȱforȱcommentȱwhenȱitȱhasȱmadeȱaȱ
preliminaryȱ determinationȱ thatȱ breachesȱ haveȱ occurred.ȱ However,ȱ ACMAȱ
doesȱnotȱgiveȱtheȱsameȱdraftȱreportsȱtoȱcomplainantsȱforȱcomment.ȱInȱaddition,ȱ
complainantsȱ areȱ notȱ givenȱ anȱ opportunityȱ toȱ commentȱ whenȱ ACMAȱ
determinesȱ thatȱ noȱ breachesȱ haveȱ occurred.ȱ Duringȱ theȱ audit,ȱ ACMA’sȱ Legalȱ
Unitȱacknowledgedȱthatȱs.180ȱofȱtheȱBSAȱisȱrelevantȱtoȱbothȱcomplainantsȱandȱ
broadcasters.ȱItȱbecomesȱparticularlyȱrelevantȱforȱcomplainantsȱinȱmanyȱnewsȱ
andȱ currentȱ affairsȱ investigations,ȱ whereȱ complainantsȱ haveȱ aȱ personalȱ
interest. 44 ȱ Theȱ ANAOȱ considersȱ thatȱ ACMAȱ shouldȱ assess,ȱ onȱ aȱ caseȬbyȬcaseȱ
basis,ȱ whetherȱ complainantsȱ shouldȱ beȱ affordedȱ theȱ opportunityȱ toȱ commentȱ
onȱdraftȱinvestigationȱfindingsȱandȱconclusions.ȱ
Releasing final investigation reports
3.27
ACMAȱ isȱ requiredȱ toȱ notifyȱ complainantsȱ ofȱ theȱ resultsȱ ofȱ itsȱ
investigations. 45 ȱ Itȱ isȱ ACMA’sȱ policyȱ toȱ provideȱ complainantsȱ withȱ aȱ copyȱ ofȱ
theȱinvestigationȱreport,ȱfollowingȱitsȱapprovalȱbyȱtheȱAuthorityȱorȱdelegate.ȱInȱ
nearlyȱoneȬthirdȱofȱtheȱcommercialȱbroadcastingȱinvestigationsȱ(77)ȱcompletedȱ
byȱ ACMAȱ betweenȱ Januaryȱ 2005ȱ andȱ Julyȱ 2007,ȱ thereȱ wasȱ insufficientȱ dataȱ
recordedȱinȱAIMSȱtoȱdetermineȱwhetherȱtheȱcomplainantȱhadȱbeenȱsentȱaȱcopyȱ
ofȱ theȱ finalȱ investigationȱ report.ȱ Theȱ ANAOȱ identifiedȱ threeȱ instancesȱ inȱ theȱ
caseȱfilesȱreviewedȱwhereȱaȱcopyȱofȱtheȱfinalȱinvestigationȱreportȱhadȱnotȱbeenȱ
sentȱtoȱtheȱcomplainant,ȱevenȱthoughȱaȱcopyȱhadȱbeenȱgivenȱtoȱtheȱbroadcaster.ȱ
Toȱ preventȱ thisȱ situationȱ fromȱ recurring,ȱ ACMAȱ couldȱ enhanceȱ theȱ
effectivenessȱ ofȱ AIMSȱ asȱ aȱ managementȱ toolȱ andȱ mandateȱ theȱ entryȱ ofȱ keyȱ
investigationȱ informationȱ (includingȱ theȱ dateȱ finalȱ reportsȱ areȱ sentȱ toȱ
complainants)ȱbeforeȱanȱinvestigationȱcanȱbeȱrecordedȱasȱfinalisedȱinȱAIMS.ȱ
Investigation records management practices
3.28
TheȱareasȱwithinȱACMAȱconductingȱbroadcastingȱinvestigationsȱadoptȱ
varyingȱ recordsȱ managementȱ practices.ȱ Forȱ example,ȱ oneȱ Sectionȱ createsȱ
separateȱregistryȱfilesȱforȱeachȱinvestigation,ȱallocatesȱanȱinvestigationȱnumberȱ
andȱrecordsȱtheȱkeyȱactionsȱtakenȱtoȱprogressȱtheȱinvestigationȱinȱAIMSȱasȱtheyȱ
43

Under s.180 of the Broadcasting Services Act 1992.

44

For example, where complainants were the subject of an adverse news or current affairs report.

45

Under s.149 of the Broadcasting Services Act 1992.
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occur.ȱHowever,ȱinȱanotherȱSection,ȱregistryȱfilesȱwereȱnotȱroutinelyȱcreatedȱforȱ
allȱ investigationsȱ andȱ whereȱ filesȱ hadȱ beenȱ created,ȱ theyȱ didȱ notȱ containȱ allȱ
relevantȱ documentation.ȱ Aȱ thirdȱ Sectionȱ tendedȱ notȱ toȱ allocateȱ investigationȱ
numbersȱ orȱ enterȱ detailsȱ inȱ AIMSȱ untilȱ investigationȱ reportsȱ wereȱ closeȱ toȱ
finalisation.ȱȱ
3.29
ACMAȱ hasȱ developedȱ aȱ numberȱ ofȱ checklistsȱ designedȱ toȱ ensureȱ thatȱ
allȱ requiredȱ actionsȱ haveȱ beenȱ takenȱ beforeȱ closingȱ aȱ broadcastingȱ
investigation.ȱHowever,ȱtheȱANAOȱsitedȱnumerousȱcasesȱwhere:ȱȱ
x

thereȱ wereȱ noȱ checklists,ȱ blankȱ checklistsȱ orȱ partiallyȱ completedȱ
checklistsȱonȱtheȱinvestigationȱfile;ȱorȱ

x

theȱ actionsȱ recordedȱ asȱ takenȱ onȱ theȱ checklistsȱ hadȱ notȱ actuallyȱ beenȱ
performed.ȱ

3.30
Toȱ addressȱ theseȱ inconsistentȱ practices,ȱ ACMAȱ advisedȱ thatȱ aȱ
recordȬkeepingȱpolicyȱforȱbroadcastingȱinvestigationsȱwouldȱbeȱdevelopedȱandȱ
implemented.ȱ Thisȱ policyȱ shouldȱ beȱ includedȱ inȱ theȱ newȱ broadcastingȱ
investigationsȱ proceduresȱ manualȱ beingȱ developedȱ duringȱ 2008.ȱ Inȱ addition,ȱ
ACMAȱwouldȱhaveȱgreaterȱassuranceȱofȱtheȱqualityȱofȱitsȱrecordsȱmanagementȱ
practicesȱ wereȱ itȱ toȱ checkȱ regularlyȱ thatȱ allȱ keyȱ documentationȱ hadȱ beenȱ
retainedȱforȱaȱsampleȱofȱcompletedȱinvestigations.ȱ

Completeness of broadcasting investigations
3.31
Asȱ previouslyȱ discussed,ȱ underȱ theȱ respectiveȱ Codes,ȱ commercialȱ
televisionȱandȱradioȱbroadcastersȱmust:ȱ
x

provideȱ aȱ substantiveȱ writtenȱ responseȱ toȱ aȱ complaintȱ madeȱ aboutȱ
materialȱbroadcastedȱwhereȱtheȱcomplaintȱisȱreceivedȱwithinȱ30ȱdaysȱofȱ
theȱrelevantȱbroadcast;ȱ

x

respond,ȱgenerally,ȱwithinȱ30ȱdaysȱforȱradioȱbroadcastersȱorȱ30ȱworkingȱ
daysȱforȱtelevisionȱbroadcasters,ȱofȱreceivingȱtheȱcomplaint;ȱandȱ

x

adviseȱ theȱ complainantȱ thatȱ he/sheȱ canȱ referȱ theȱ matterȱ toȱ ACMAȱ ifȱ
he/sheȱisȱnotȱsatisfiedȱwithȱtheȱbroadcaster’sȱresponse.ȱȱ

3.32
ACMAȱfoundȱbreachesȱofȱtheȱcomplaintsȱhandlingȱrequirementsȱofȱtheȱ
Codesȱ inȱ 24ȱ ofȱ theȱ 220ȱ broadcastingȱ investigationsȱ finalisedȱ betweenȱ
Januaryȱ2005ȱ andȱ Julyȱ 2007.ȱ Overall,ȱ aboutȱ oneȬthirdȱ ofȱ allȱ commercialȱ
broadcastingȱ breachesȱ (28)ȱ involvedȱ complaintsȱ handlingȱ issues.ȱ However,ȱ
complaintsȱ handlingȱ breachesȱ mayȱ beȱ moreȱ prevalentȱ thanȱ ACMAȱ hasȱ
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identified.ȱ Itȱ isȱ ACMA’sȱ standardȱ practiceȱ toȱ investigateȱ onlyȱ breachȱ
allegationsȱdrawnȱtoȱitsȱattentionȱbyȱcomplainants.ȱTheȱANAOȱidentified,ȱfromȱ
theȱcaseȱfilesȱreviewed,ȱaȱfurther:ȱ
x

sixȱ instancesȱ whereȱ broadcastersȱ had,ȱ primaȱ facie,ȱ breachedȱ theȱ
requirementȱ toȱ respondȱ withinȱ theȱ requiredȱ 30ȱ daysȱ orȱ 30ȱ workingȱ
days;ȱandȱȱ

x

eightȱ instancesȱ whereȱ broadcastersȱ didȱ notȱ adviseȱ complainantsȱ thatȱ
theyȱmayȱreferȱtheȱmatterȱtoȱACMA.ȱ

3.33
Inȱ addition,ȱ ACMAȱ wasȱ slowȱ toȱ recogniseȱ theȱ emergingȱ patternȱ ofȱ
particularȱ broadcastersȱ claimingȱ thatȱ theyȱ didȱ notȱ receiveȱ theȱ originalȱ
complaint.ȱ Theȱ ANAOȱ notedȱ 13ȱ instancesȱ whereȱ broadcastersȱ claimedȱ theyȱ
hadȱ notȱ receivedȱ theȱ originalȱ complaint,ȱ andȱ thereforeȱ didȱ notȱ provideȱ aȱ
responseȱ toȱ theȱ complainantȱ withinȱ theȱ requiredȱ 30ȱ days.ȱ Inȱ theseȱ cases,ȱ
ACMAȱ eitherȱ didȱ notȱ investigateȱ theȱ mattersȱ orȱ didȱ notȱ findȱ breachesȱ ofȱ theȱ
complaintsȱhandlingȱCodeȱprovisions—givingȱbroadcasters’ȱtheȱbenefitȱofȱtheȱ
doubt.ȱ ACMAȱ couldȱ haveȱ investigatedȱ theseȱ casesȱ moreȱ thoroughly.ȱ Inȱ someȱ
cases,ȱcomplainantsȱprovidedȱACMAȱwithȱaȱcopyȱofȱtheirȱoriginalȱcomplaintȱtoȱ
theȱ broadcaster.ȱ Inȱ others,ȱ ACMAȱ couldȱ haveȱ requestedȱ copiesȱ ofȱ bothȱ theȱ
senderȇsȱ andȱ receiverȇsȱ faxȱ logȱ records.ȱ Minorȱ enhancementsȱ toȱ AIMSȱ couldȱ
automate,ȱandȱthereforeȱimprove,ȱACMA’sȱidentificationȱofȱpotentialȱbreachesȱ
ofȱbroadcasters’ȱcomplaintȱhandling.ȱ
Investigating all valid complaints
3.34
Asȱ previouslyȱ discussed,ȱ ACMAȱ mustȱ investigateȱ everyȱ broadcastingȱ
complaintȱitȱreceivesȱthatȱisȱwithinȱitsȱjurisdiction,ȱunlessȱitȱisȱsatisfiedȱthatȱtheȱ
complaintȱisȱfrivolous,ȱvexatious,ȱorȱnotȱmadeȱinȱgoodȱfaith.ȱACMAȱdeclinesȱtoȱ
investigateȱ veryȱ fewȱ complaintsȱ usingȱ thisȱ exemption.ȱ Theȱ ANAOȱ identifiedȱ
fiveȱwithinȬjurisdictionȱcomplaintsȱ(eachȱlodgedȱmonths,ȱandȱsometimesȱyears,ȱ
afterȱ theȱ relevantȱ broadcast)ȱ thatȱ ACMAȱ declinedȱ toȱ investigate,ȱ afterȱ itȱ hadȱ
obtainedȱlegalȱadviceȱtoȱtheȱcontrary.ȱACMAȱdidȱnotȱdocumentȱitsȱreasonsȱforȱ
notȱ investigatingȱ theseȱ matters.ȱ ACMAȱ advisedȱ thatȱ thereȱ wereȱ significantȱ
practicalȱ impedimentsȱ inȱ undertakingȱ investigationsȱ ofȱ datedȱ complaints.ȱ
Theseȱ includedȱ theȱ availabilityȱ ofȱ theȱ broadcastȱ and,ȱ perhapsȱ moreȱ
importantly,ȱofȱstaff,ȱreporter’sȱnotesȱandȱotherȱmaterialȱthatȱwouldȱbeȱrelevantȱ
toȱtheȱinvestigation.ȱACMAȱisȱcurrentlyȱinvestigatingȱoneȱofȱtheseȱmattersȱafterȱ
theȱCommonwealthȱOmbudsmanȱreviewedȱACMA’sȱoriginalȱdecision.ȱ
3.35
Inȱaȱfurtherȱthreeȱcases,ȱtheȱANAOȱraisedȱconcernsȱaboutȱtheȱdecisionsȱ
takenȱbyȱACMAȱwhenȱconductingȱitsȱinvestigations.ȱTheseȱincluded:ȱȱ
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x

aȱtelevisionȱbroadcasterȱprovidingȱtwoȱsetsȱofȱamendmentsȱtoȱtheȱfinalȱ
broadcastȱ scheduleȱ thatȱ supportedȱ itsȱ complianceȱ withȱ maximumȱ
hourlyȱ limitsȱ forȱ advertising.ȱ ACMAȱ didȱ notȱ examineȱ theȱ
circumstancesȱ thatȱ ledȱ toȱ theȱ broadcaster’sȱ recordsȱ requiringȱ
correctionsȱdueȱtoȱschedulingȱchanges;ȱȱ

x

ACMAȱ posingȱ anȱ ambiguousȱ questionȱ toȱ aȱ broadcaster,ȱ resultingȱ inȱ aȱ
responseȱ thatȱ mayȱ notȱ haveȱ addressedȱ theȱ substantiveȱ issueȱ ofȱ theȱ
complaint;ȱandȱȱ

x

aȱ complaintȱ ofȱ subliminalȱ cigaretteȱ advertising,ȱ potentiallyȱ breachingȱ
theȱ Codeȱ andȱ theȱ TAPȱ Actȱ (and,ȱ therefore,ȱ theȱ broadcaster’sȱ licenceȱ
conditions),ȱ whereȱ ACMAȱ conductedȱ aȱ limitedȱ investigationȱ
addressingȱ theȱ potentialȱ TAPȱ Actȱ breach,ȱ butȱ didȱ notȱ addressȱ theȱ
potentialȱCodeȱbreach.ȱ

Attributing breaches to broadcasters
3.36
Theȱ wayȱ breachesȱ areȱ recordedȱ againstȱ broadcastersȱ forȱ upheldȱ
complaintsȱ doesȱ notȱ adequatelyȱ recogniseȱ programsȱ broadcastȱ byȱ networksȱ
andȱ syndicatedȱ radioȱ programs.ȱ Thereȱ areȱ manyȱ commercialȱ radioȱ andȱ
televisionȱ programsȱ whereȱ theȱsameȱepisodeȱ orȱ programȱ contentȱisȱ broadcastȱ
acrossȱ Australia,ȱ oftenȱ simultaneouslyȱ orȱ nearȱ simultaneously.ȱ Wellȱ knownȱ
examplesȱincludeȱtalkbackȱprogramsȱonȱcommercialȱradioȱandȱprogramsȱsuchȱ
asȱ theȱ Sevenȱ Network’sȱ Todayȱ Tonight,ȱ Nineȱ Network’sȱ Aȱ Currentȱ Affairȱ andȱ
NetworkȱTen’sȱBigȱBrotherȱonȱcommercialȱtelevision.ȱȱ
3.37
Whenȱ ACMAȱ investigatesȱ andȱ upholdsȱ aȱ complaint,ȱ aȱ breachȱ isȱ
recordedȱ againstȱ theȱ licenseeȱ toȱ whomȱ theȱ originalȱ complaintȱ wasȱ made 46 ,ȱ
notwithstandingȱthat:ȱ
x

theȱ sameȱ programȱ mayȱ haveȱ beenȱ broadcastȱ byȱ otherȱ licenseesȱ acrossȱ
Australiaȱwithoutȱbreachesȱbeingȱrecordedȱagainstȱthem;ȱandȱ

x

theȱ licenseeȱ againstȱ whomȱ theȱ originalȱ complaintȱ wasȱ madeȱ mayȱ notȱ
haveȱcontrolȱoverȱtheȱcontentȱofȱtheȱprogramȱbeingȱbroadcast.ȱ

3.38
Ofȱtheȱ56ȱinvestigationsȱcompletedȱbetweenȱJanuaryȱ2005ȱandȱJulyȱ2007ȱ
thatȱfoundȱbreachesȱagainstȱbroadcasters,ȱtheȱANAOȱidentifiedȱ32ȱ(57ȱperȱcent)ȱ
whereȱtheȱoffendingȱprogramȱorȱprogramȱpromotionȱisȱlikelyȱtoȱhaveȱairedȱinȱ

46

Although in practice ACMA may deal with the network or program source when investigating the
complaint.
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multipleȱ serviceȱ areas. 47 ȱ Halfȱ ofȱ theseȱ areȱ likelyȱ toȱ haveȱ beenȱ broadcastȱ
nationallyȱorȱnearȱnationally.ȱȱ
3.39
ACMAȱ needsȱ toȱ designȱ aȱ moreȱ equitableȱ methodologyȱ forȱ recordingȱ
theȱbreachȱhistoryȱofȱbroadcastersȱthatȱtakesȱintoȱconsiderationȱtheȱrealitiesȱofȱ
networks,ȱ affiliatesȱ andȱ syndicatedȱ programming.ȱ ACMAȱ hasȱ acknowledgedȱ
thisȱisȱanȱissueȱandȱmayȱconsiderȱraisingȱitȱinȱtheȱcontextȱofȱtheȱcurrentȱreviewȱ
ofȱ theȱ commercialȱ televisionȱ industryȱ Codeȱ ofȱ Practice. 48 ȱ Ifȱ theȱ reviewȱ findsȱ
thatȱ refinementsȱ toȱ theȱ currentȱ legislationȱ areȱ requiredȱ toȱ implementȱ
improvements,ȱACMAȱshouldȱconsiderȱraisingȱtheseȱwithȱtheȱMinister,ȱwithȱaȱ
viewȱtoȱseekingȱParliamentaryȱapproval. 49ȱ

Conclusion
3.40
TheȱANAOȱidentifiedȱdeficienciesȱwithȱtheȱtimelinessȱandȱmanagementȱ
ofȱ commercialȱ broadcastingȱ investigations.ȱ Nearlyȱ oneȬquarterȱ ofȱ
investigationsȱ haveȱ exceededȱ ACMA’sȱ targetȱ ofȱ completingȱ allȱ investigationsȱ
withinȱ 24ȱ weeks.ȱ Theȱ averageȱ timeȱ forȱ completingȱ investigationsȱ inȱ 2006–07ȱ
wasȱ 18ȱweeks,ȱ theȱ longestȱ itȱ hasȱ everȱ been.ȱ Thisȱ timeframeȱ increasesȱ toȱ
21ȱweeksȱ wereȱ ACMAȱ toȱ includeȱ allȱ elapsedȱ timeȱ betweenȱ receivingȱ aȱ
complaintȱ andȱ informingȱ theȱ complainantȱ ofȱ theȱ investigationȱ result.ȱ Theȱ
increaseȱ inȱ ACMA’sȱ investigationsȱ workloadȱ duringȱ theȱ firstȱ halfȱ ofȱ 2007–08ȱ
suggestsȱ thatȱ thereȱ isȱ theȱ potentialȱ forȱ investigationsȱ toȱ takeȱ evenȱ longer.ȱ
ACMAȱadvisedȱthatȱitȱwillȱcontinueȱtoȱprioritiseȱitsȱinvestigationsȱbasedȱonȱtheȱ
risksȱtheyȱpresentȱandȱresourcingȱcapability.ȱ
3.41
Inȱ summary,ȱ theȱ issuesȱ relatingȱ toȱ ACMA’sȱ managementȱ ofȱ itsȱ
investigationsȱincludedȱACMA:ȱ
x

lacksȱ documentedȱ
investigations;ȱ

x

notȱfullyȱinvestigatingȱallȱprimaȱfacieȱbreachesȱofȱtheȱCodesȱrelatingȱtoȱ
broadcasters’ȱcomplaintsȱhandling;ȱ

x

decidingȱnotȱtoȱinvestigateȱfiveȱdatedȱcases,ȱafterȱobtainingȱlegalȱadviceȱ
toȱtheȱcontrary,ȱwithoutȱdocumentingȱtheȱreasonsȱforȱtheseȱdecisions;ȱ

proceduresȱ

forȱ

conductingȱ

broadcastingȱ

47

The latter figure excludes investigations whose only breach relates to complaints handling.

48

A new commercial television code is expected to be released in the first quarter of 2008–09.

49

ACMA advised that under current legislation, it is open for it to designate investigations under s.170 of
the BSA and record breaches against all licensees who broadcast offending programs. ACMA has never
chosen this path.
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x

notȱ documenting,ȱ forȱ mostȱ investigations,ȱ anyȱ considerationȱ ofȱ past,ȱ
relevantȱinvestigationȱdecisionsȱorȱprecedents;ȱȱ

x

notȱ assessingȱ whetherȱ complainantsȱ shouldȱ beȱ affordedȱ theȱ
opportunityȱ toȱ commentȱ onȱ draftȱ investigationȱ findingsȱ andȱ
conclusions,ȱforȱproceduralȱfairnessȱpurposes;ȱ

x

notȱ informingȱ allȱ complainantsȱ ofȱ theȱ resultȱ ofȱ theȱ investigations,ȱ asȱ
requiredȱbyȱtheȱBroadcastingȱServicesȱActȱ1992;ȱandȱ

x

applyingȱinconsistentȱrecordsȱmanagementȱpractices.ȱ

Recommendation No.1
3.42
Toȱimproveȱtheȱqualityȱandȱtransparencyȱofȱinvestigations,ȱtheȱANAOȱ
recommendsȱthatȱACMA:ȱ
(a)

investigateȱ allȱ primaȱ facieȱ breachesȱ ofȱ theȱ complaintsȱ handlingȱ
provisionsȱofȱtheȱcommercialȱtelevisionȱandȱradioȱCodesȱofȱPractice;ȱ

(b)

improveȱ theȱ qualityȱ ofȱ theȱ investigationsȱ dataȱ recordedȱ inȱ AIMS,ȱ toȱ
increaseȱitsȱeffectivenessȱasȱaȱmanagementȱtool;ȱandȱ

(c)

regularlyȱ analyseȱ theȱ investigationsȱ informationȱ inȱ AIMSȱ toȱ identifyȱ
anyȱpatternsȱorȱtrendsȱinȱnonȬcomplianceȱandȱtoȱlookȱforȱopportunitiesȱ
toȱreduceȱtheȱtimeȱtakenȱtoȱcompleteȱinvestigations.ȱ

ACMA response
3.43
ACMAȱ agreesȱ withȱ theȱ recommendation.ȱ ACMAȱ considersȱ thatȱ itȱ isȱ
criticalȱthatȱconsumersȱunderstandȱthatȱtheyȱcanȱescalateȱtheirȱconcernsȱtoȱtheȱ
regulatorȱ ifȱ notȱ appropriatelyȱ handledȱ byȱ theȱ broadcaster.ȱ ACMAȱ willȱ alsoȱ
undertakeȱaȱbodyȱofȱworkȱinȱ2008–09ȱtoȱimproveȱtheȱdataȱcapture,ȱvalidationȱ
andȱ reportingȱ capabilitiesȱ ofȱ AIMS.ȱ ACMAȱ regularlyȱ reviewsȱ investigationsȱ
outcomesȱ inȱ orderȱ toȱ identifyȱ patternsȱ orȱ trendsȱ whichȱ areȱ includedȱ inȱ newȱ
investigationsȱreportsȱandȱconsideredȱbyȱACMA’sȱseniorȱmanagementȱteamȱonȱ
aȱ regularȱ basis.ȱ ACMAȱ anticipatesȱ thatȱ improvementsȱ toȱ AIMSȱ willȱ furtherȱ
enhanceȱitsȱcapacityȱtoȱcaptureȱtrendȱandȱperformanceȱinformationȱrelatingȱtoȱ
breachȱandȱnonȬbreachȱdataȱinȱaȱmoreȱtimelyȱandȱcomprehensiveȱmanner.ȱ

Broadcasters’ complaints handling processes
3.44
Underȱ theȱ coȬregulatoryȱ approach,ȱ ACMAȱ viewsȱ itselfȱ asȱ aȱ
complaintsȬdrivenȱ organisation.ȱ Thisȱ approachȱ toȱ commercialȱ broadcastingȱ
reliesȱonȱcomplaintsȱtoȱdetectȱnonȬcompliance.ȱWhenȱcommercialȱbroadcastersȱ
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breachȱ theȱ complaintsȱ handlingȱ provisionsȱ ofȱ theȱ industryȱ Codesȱ ofȱ Practiceȱ
theȱintegrityȱofȱtheȱcoȬregulatoryȱapproachȱisȱpotentiallyȱundermined.ȱACMA’sȱ
investigationsȱhaveȱidentifiedȱaȱhighȱnumberȱofȱcomplaintsȱhandlingȱbreachesȱ
(28)ȱ andȱ theȱ ANAO’sȱ analysisȱ identifiedȱ furtherȱ primaȱfacieȱ complaintsȱ
handlingȱ breachesȱ thatȱ wereȱ notȱ fullyȱ investigatedȱ(14).ȱ Dissatisfactionȱ withȱ
complaintsȱ handlingȱ processesȱ wasȱ alsoȱ raisedȱ inȱ theȱ recentȱ ACMAȱ Realityȱ
TelevisionȱReview.ȱ
3.45
Althoughȱ ACMAȱdoesȱnotȱanalyseȱcompletedȱinvestigationsȱdata,ȱitȱisȱ
awareȱ ofȱ theȱ complianceȱ historyȱ ofȱ broadcastersȱ whenȱ undertakingȱ
investigations.ȱ However,ȱ pastȱ nonȬbreachȱ decisionsȱ whereȱ ACMAȱ gaveȱ
broadcastersȱ theȱ benefitȱ ofȱ theȱ doubtȱ doȱ notȱ formȱ partȱ ofȱ theȱ broadcasters’ȱ
complianceȱ history.ȱ Theseȱ decisionsȱ shouldȱ beȱ takenȱ intoȱ accountȱ inȱ anyȱ
regularȱ analysisȱ undertakenȱ toȱ identifyȱ systemicȱ nonȬcomplianceȱ withȱ
complaintsȱ handlingȱ provisions.ȱ Whereȱ deficienciesȱ areȱ identified,ȱ ACMAȱ
couldȱ thenȱ assessȱ theȱ effectivenessȱ ofȱ theȱ broadcaster’sȱ complaintsȱ handlingȱ
processesȱandȱrecommendȱimprovements,ȱwhereȱnecessary.ȱȱ

Recommendation No.2
3.46
Toȱ improveȱ theȱ effectivenessȱ ofȱ theȱ coȬregulatoryȱ approachȱ toȱ
broadcastingȱ services,ȱ theȱ ANAOȱ recommendsȱ thatȱ ACMAȱ reviewȱ theȱ
complaintsȱhandlingȱprocessesȱofȱbroadcastersȱorȱnetworksȱwhereȱitȱidentifies,ȱ
throughȱ complaintsȱ andȱ regularȱ analysisȱ ofȱ investigationsȱ data,ȱ aȱ systemicȱ
patternȱofȱnonȬcomplianceȱwithȱcomplaintsȱhandlingȱprovisions.ȱ

ACMA response
3.47
ACMAȱ agreesȱ withȱ theȱ recommendation.ȱ Aȱ recentȱ exampleȱ ofȱ whereȱ
ACMAȱ hasȱ adoptedȱ thisȱ approachȱ isȱ that,ȱ followingȱ theȱ identificationȱ ofȱ aȱ
patternȱ ofȱ complaintsȱ handlingȱ breachesȱ byȱ theȱ Nineȱ Network,ȱ ACMAȱ isȱ
monitoringȱ theȱ broadcasters’ȱ implementationȱ ofȱ newȱ proceduresȱ forȱ
complaintsȱhandling,ȱincludingȱaȱregularȱreportingȱrequirement.ȱ

Compliance and enforcement action
3.48
Whenȱ regulatoryȱ nonȬcomplianceȱ isȱ found,ȱ ACMAȱ shouldȱ takeȱ actionȱ
toȱ addressȱ theȱ risksȱ posedȱ byȱ theȱ nonȬcomplianceȱ thatȱ isȱ commensurateȱ withȱ
theȱseriousnessȱofȱtheȱbreach.ȱTheȱANAOȱexaminedȱACMA’sȱcomplianceȱandȱ
enforcementȱactivitiesȱinȱrespectȱofȱcommercialȱbroadcastingȱregulation.ȱ
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3.49
Enforcementȱ actionȱ canȱ beȱ takenȱ againstȱ aȱ particularȱ broadcaster,ȱ orȱ
againstȱaȱsectionȱofȱtheȱbroadcastingȱindustryȱbyȱwayȱofȱanȱindustryȱstandardȱ
forȱurgentȱandȱseriousȱmatters 50 ,ȱorȱthroughȱaȱCodeȱreviewȱforȱlessȱurgentȱandȱ
seriousȱ matters.ȱ Whenȱ ACMA’sȱ enforcementȱ optionsȱ wereȱ expandedȱ byȱ
amendmentsȱtoȱtheȱBSAȱinȱ2006 51 ,ȱitȱissuedȱguidelinesȱinȱearlyȱ2007ȱtoȱinformȱ
itsȱ staff,ȱ broadcastersȱ andȱ theȱ publicȱ onȱ howȱ itȱ wouldȱ applyȱ theȱ newȱ
provisions. 52 ȱȱ
3.50
Forȱ mostȱ breachesȱ ofȱ theȱ TVȱ andȱ Radioȱ Codes,ȱ ACMAȱ considersȱ thatȱ
theȱ useȱ ofȱ itsȱ enforcementȱ powersȱ mayȱ notȱ beȱ appropriateȱ toȱ theȱ breach.ȱ
Rather,ȱ itȱ usesȱ negotiatedȱ agreementsȱ withȱ broadcastersȱ toȱ addressȱ nonȬ
complianceȱ andȱ generallyȱ acceptsȱ theȱ actionsȱ broadcastersȱ haveȱ takenȱ orȱ
proposedȱtoȱpreventȱrecurrences.ȱTheseȱcommonlyȱincludeȱtrainingȱforȱstaffȱonȱ
theȱCodeȱrequirementsȱandȱimprovementsȱtoȱbroadcastingȱprocedures.ȱ

Compliance and enforcement activities
3.51
Forȱ mostȱ complianceȱ andȱ enforcementȱ actionsȱ (includingȱ thoseȱ
proposedȱ byȱ broadcastersȱ andȱ agreedȱ byȱ ACMA),ȱ ACMAȱ doesȱ notȱ requireȱ
licenseesȱtoȱconfirmȱthatȱtheȱactionsȱhaveȱbeenȱimplementedȱnorȱdoesȱACMAȱ
followȬupȱtoȱensureȱthisȱhasȱoccurred.ȱComplianceȱandȱenforcementȱactionsȱareȱ
notȱ recordedȱ centrally.ȱ Thisȱ inhibitsȱ ACMA’sȱ abilityȱ toȱ followȱ themȱ upȱ andȱ
bringȱpastȱcomplianceȱandȱenforcementȱactionsȱtoȱbearȱonȱcurrentȱenforcementȱ
considerations.ȱ Someȱ formȱ ofȱ broadcasterȱ adviceȱ andȱ checkingȱ byȱ ACMAȱ
wouldȱ provideȱ greaterȱ assuranceȱ thatȱ complianceȱ andȱ enforcementȱ actionsȱ
haveȱbeenȱimplementedȱasȱACMAȱintended.ȱ
3.52
Recentȱ enforceableȱ undertakingsȱ haveȱ requiredȱ broadcastersȱ toȱ reportȱ
regularlyȱ toȱ ACMAȱ onȱ theirȱ progressȱ towardsȱ compliance.ȱ Underȱ theȱ newȱ
mediaȱownershipȱandȱcontrolȱlawsȱintroducedȱinȱAprilȱ2007,ȱbroadcastersȱcanȱ
seekȱ approvalȱ fromȱ ACMAȱ toȱ temporarilyȱ breachȱ them.ȱ Anȱ enforceableȱ
undertakingȱagreedȱbetweenȱACMAȱandȱaȱbroadcasterȱincludesȱaȱprovisionȱforȱ
regularȱreportingȱtoȱACMAȱonȱtheirȱprogressȱtowardsȱremedyingȱtheȱbreaches.ȱ
Theȱ ANAOȱ suggestsȱ that,ȱ whereȱ relevant,ȱ ACMAȱ applyȱ thisȱ approachȱ moreȱ
50

Compliance with industry standards is a condition of all commercial broadcasting licences.

51

Enforcement options now include: (i) taking informal action, such as accepting an unenforceable
(voluntary) undertaking; (ii) accepting an enforceable undertaking; (iii) issuing a remedial direction; (iv)
imposing an additional condition on the licence; (v) issuing a civil penalty notice; (vi) suspending or
cancelling the licence; and (vii) referring the matter for prosecution as an offence.

52

ACMA 2007, Guidelines relating to ACMA’s enforcement powers under the Broadcasting Services Act
1992. There are generally more enforcement options available to ACMA for breaches of legislation,
standards or licence conditions than for breaches of Codes of Practice.
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broadlyȱtoȱitsȱbroadcastingȱcomplianceȱandȱenforcementȱactionsȱtoȱreduceȱtheȱ
riskȱ ofȱ nonȬcomplianceȱ recurring.ȱ Inȱ addition,ȱ recordingȱ allȱ complianceȱ andȱ
enforcementȱ actionsȱ centrallyȱ (suchȱ asȱ inȱ AIMS)ȱ wouldȱ giveȱ ACMAȱ aȱ moreȱ
informedȱ viewȱ ofȱ regulatoryȱ complianceȱ acrossȱ broadcasters,ȱ andȱ wouldȱ aidȱ
theȱconsistencyȱofȱfutureȱapplication.ȱ

Stakeholder consultation
3.53
ACMAȱhasȱmechanismsȱinȱplaceȱtoȱobtainȱfeedbackȱonȱaȱregularȱbasisȱ
fromȱ theȱ commercialȱ broadcastersȱ aboutȱ itsȱ processesȱ andȱ performanceȱ inȱ
investigatingȱ broadcastingȱ complaints.ȱ Inȱ additionȱ toȱ itsȱ normalȱ dayȬtoȬdayȱ
interactionsȱ withȱ theȱ broadcasters,ȱ biȬannualȱ meetingsȱ areȱ alsoȱ heldȱ withȱ theȱ
industryȱpeakȱassociations.ȱȱ
3.54
Conductingȱ regularȱ surveysȱ ofȱ usersȱ ofȱ servicesȱ providedȱ byȱ
Governmentȱ isȱ aȱ goodȱ practiceȱ thatȱ canȱ assistȱ agenciesȱ toȱ identifyȱ areasȱ toȱ
continuouslyȱimproveȱtheirȱserviceȱdelivery.ȱACMAȱ(andȱitsȱpredecessor)ȱhaveȱ
notȱ conductedȱ anyȱ surveysȱ coveringȱ theȱ majorȱ stakeholdersȱ involvedȱ inȱ theȱ
broadcastingȱinvestigationsȱprocess.ȱToȱremedyȱthis,ȱACMA’sȱproposedȱclientȱ
satisfactionȱ surveyȱ (discussedȱ inȱ Chapterȱ 2)ȱ shouldȱ beȱ expandedȱ toȱ includeȱ
complainants’ȱexperiencesȱinȱdealingȱwithȱACMAȱduringȱinvestigations.ȱȱ

Reporting on broadcasting investigations
Internal reporting
3.55
Asȱ previousȱ noted,ȱ ACMAȱ hasȱ onlyȱ providedȱ monthlyȱ consolidatedȱ
performanceȱ reportsȱ toȱ itsȱ Executiveȱ Managementȱ Groupȱ sinceȱ Julyȱ 2007.ȱ
Theseȱ reportsȱ includeȱ informationȱ onȱ theȱ numberȱ ofȱ currentȱ investigations,ȱ
categorisedȱ byȱ age,ȱ andȱ someȱ explanatoryȱ commentaryȱ andȱ historicalȱ trendȱ
information.ȱ Theseȱ reportsȱ enableȱ managementȱ toȱ monitorȱ broadcastingȱ
investigationsȱ moreȱ closelyȱ andȱ toȱ initiateȱ appropriateȱ andȱ moreȱ timelyȱ
correctiveȱaction,ȱwhereȱrequired.ȱȱ

External reporting
Annual Reports
3.56

ACMA’sȱannualȱreportsȱregularlyȱinclude:ȱ

x

theȱ numberȱ andȱ percentageȱ ofȱ broadcastingȱ investigationsȱ completedȱ
withinȱfourȱ monthsȱofȱreceiptȱofȱtheȱcomplaintȱ orȱfurtherȱinformation;ȱ
andȱ
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x

aȱ summaryȱ ofȱ eachȱ investigationȱ finalisedȱ duringȱ theȱ yearȱ inȱ anȱ
appendix.ȱ

3.57
ACMAȱ reportedȱ thatȱ 86ȱ andȱ 85ȱ perȱ centȱ ofȱ investigationsȱ wereȱ
completedȱwithinȱfourȱmonthsȱinȱ2005–06ȱandȱ2006–07,ȱrespectively.ȱHowever,ȱ
theȱANAO’sȱanalysisȱofȱ AIMSȱ dataȱsuggestsȱ thatȱ theȱreportedȱ resultsȱ mayȱ beȱ
somewhatȱoverstated.ȱTheȱAIMSȱdatabaseȱindicatesȱthatȱduringȱ2005–06ȱaboutȱ
81ȱ perȱ centȱ ofȱ investigationsȱ wereȱ completedȱ withinȱ fourȱmonths,ȱ withȱ
ACMA’sȱ performanceȱ fallingȱ toȱ lessȱ thanȱ 53ȱ perȱ centȱ inȱ 2006–07.ȱ ACMAȱ
advisedȱthatȱitȱisȱnotȱableȱtoȱdivertȱresourcesȱtoȱrecalculateȱhistoricalȱdata,ȱbutȱ
commitsȱ toȱ adequatelyȱ documentingȱ futureȱ reconciliations.ȱ Futureȱ annualȱ
reportsȱ willȱ alsoȱ includeȱ reportingȱ againstȱ theȱ newȱ timelinessȱ indicatorsȱ
approvedȱbyȱtheȱAuthorityȱinȱDecemberȱ2006.ȱ
3.58
ACMA’sȱ performanceȱ reportingȱ onȱ investigationsȱ isȱ substantiallyȱ lessȱ
informativeȱ thanȱ thatȱ ofȱ itsȱ predecessor,ȱ theȱ ABA.ȱ Inȱ additionȱ toȱ providingȱ
comparativeȱ figuresȱ forȱ earlierȱ years,ȱ ABAȱ annualȱ reportsȱ routinelyȱ includedȱ
theȱfollowingȱdetails:ȱ
x

theȱ numberȱ ofȱ investigations:ȱ carriedȱ overȱ fromȱ theȱ previousȱ year;ȱ
startedȱduringȱtheȱyear;ȱandȱonȱhandȱatȱyearȱend;ȱ

x

anȱageȱanalysisȱofȱinvestigations:ȱcarriedȱoverȱfromȱpreviousȱyear;ȱandȱ
onȱhandȱatȱyearȱend;ȱ

x

theȱaverageȱtimeȱtakenȱtoȱcompleteȱinvestigations;ȱandȱ

x

theȱ percentageȱ ofȱ investigationsȱ decidedȱ byȱ theȱ Authorityȱ andȱ
delegatesȱ withinȱ theȱ targetȱ periodsȱ ofȱ sixȱ monthsȱ andȱ threeȱ months,ȱ
respectively.ȱ

3.59
Inȱ additionȱ toȱ thisȱ information,ȱ ACMAȱ couldȱ alsoȱ considerȱ
disaggregatingȱ performanceȱ byȱ theȱ majorȱ typesȱ ofȱ investigationsȱ (suchȱ asȱ
commercial,ȱcommunity,ȱradioȱandȱtelevision)ȱandȱprovideȱsomeȱcommentaryȱ
identifyingȱ theȱ reasonsȱ whyȱ performanceȱ fellȱ shortȱ ofȱ targets,ȱ whereȱ
applicable.ȱȱ
3.60
Theȱ summariesȱ ofȱ eachȱ investigationȱ reportedȱ inȱ theȱ Annualȱ Reportȱ
appendixȱwouldȱbeȱmoreȱinformativeȱifȱtheyȱincludedȱthe:ȱ
x

investigationȱ number,ȱ asȱ thisȱ willȱ helpȱ interestedȱ readersȱ locateȱ theȱ
relevantȱreportȱandȱwillȱalsoȱassistȱACMAȱtoȱidentifyȱanyȱduplicateȱorȱ
missingȱentries;ȱȱ
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x

broadcastȱ date,ȱ asȱ reportingȱ onlyȱ whenȱ investigationsȱ areȱ completedȱ
canȱmask,ȱorȱincorrectlyȱattribute,ȱclusteringȱofȱcomplianceȱissues;ȱandȱ

x

durationȱ ofȱ investigations,ȱ togetherȱ withȱ anȱ explanationȱ ofȱ theȱ keyȱ
factorsȱ contributingȱ toȱ theȱ overallȱ duration,ȱ whereȱ thisȱ exceedsȱ theȱ
targetȱtimeframe.ȱȱ

Investigation reports and summaries
3.61
Constructiveȱ useȱ ofȱ publicityȱ canȱ beȱ anȱ importantȱ elementȱ withinȱ anȱ
overarchingȱ strategyȱ designedȱ toȱ fosterȱ aȱ cultureȱ ofȱ voluntaryȱ complianceȱ
acrossȱtheȱindustry.ȱAsȱwell,ȱpublicisingȱACMA’sȱworkȱandȱtheȱreasonsȱforȱitsȱ
decisionsȱ canȱ promoteȱ transparencyȱ andȱ accountability.ȱ Whereȱ anȱ
investigationȱ resultsȱ inȱ aȱ breachȱ beingȱ foundȱ againstȱ aȱ broadcaster,ȱ ACMAȱ
publishesȱ theȱ investigationȱ reportȱ onȱ itsȱ websiteȱ andȱ issuesȱ aȱ mediaȱ releaseȱ
alertingȱ interestedȱ personsȱ aboutȱ theȱ availabilityȱ ofȱ theȱ report.ȱ Whereȱ anȱ
investigationȱdoesȱnotȱresultȱinȱbreachesȱbeingȱfound,ȱACMAȱpublishesȱsomeȱ
limitedȱinformationȱunderȱitsȱ‘nonȬbreachȱsummaries’ȱsectionȱofȱtheȱwebsite.ȱInȱ
Decemberȱ2006,ȱtheȱAuthorityȱagreedȱtoȱthe:ȱȱ
…ȱ publicationȱ ofȱ particularȱ nonȬbreachȱ reportsȱ takingȱ intoȱ accountȱ theȱ likelyȱ
publicȱinterestȱandȱtheȱrelativeȱvalueȱandȱresourcingȱofȱnecessarilyȱprovidingȱ
naturalȱjusticeȱtoȱbothȱtheȱcomplainantȱandȱtheȱlicensee.ȱȱ

3.62
Publishingȱ‘significant’ȱnonȬbreachȱreportsȱinȱfullȱwouldȱmakeȱACMA’sȱ
interpretationȱ ofȱ currentȱ communityȱ attitudes,ȱ andȱ theȱ boundariesȱ forȱ breachȱ
andȱnonȬbreachȱdecisions,ȱmoreȱtransparent.ȱACMAȱadvisedȱinȱJuneȱ2008,ȱthatȱ
theȱreleaseȱofȱsuchȱreportsȱisȱbeingȱprogressed.ȱ
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4. Broadcasting Content Claims and
Disclosures
ThisȱchapterȱexaminesȱtheȱaspectsȱofȱACMA’sȱ regulationȱofȱcommercialȱbroadcastingȱ
relatingȱtoȱtheȱcontentȱofȱbroadcasts.ȱTheȱareasȱcoveredȱinclude:ȱAustralian,ȱchildren’sȱ
andȱlocalȱcontent;ȱantiȬsiphoningȱprovisions;ȱandȱcurrentȱaffairsȱdisclosures.ȱ

Introduction
4.1
ACMAȱ requiresȱ commercialȱ broadcastersȱ toȱ provideȱ programmingȱ
informationȱ toȱ assessȱ theirȱ complianceȱ withȱ theȱ Broadcastingȱ Servicesȱ Actȱ 1992ȱ
(BSA),ȱ standardsȱ andȱ Codesȱ ofȱ Practiceȱ covering:ȱ Australian,ȱ children’sȱ andȱ
localȱ contentȱ quotas;ȱ andȱ antiȬsiphoningȱ provisions. 53 ȱ Commercialȱ radioȱ
broadcastersȱareȱalsoȱrequiredȱtoȱmakeȱonȬairȱdisclosuresȱduringȱcurrentȱaffairsȱ
programsȱofȱanyȱcommercialȱagreementȱbetweenȱsponsorsȱandȱpresenters,ȱandȱ
paymentȱ ofȱ productionȱ costsȱ byȱ advertisersȱ andȱ sponsors.ȱ Theȱ ANAOȱ
examinedȱ ACMA’sȱ processesȱ forȱ monitoringȱ complianceȱ withȱ theseȱ
requirements.ȱ

Australian, children’s and local content
4.2
Commercialȱ televisionȱ andȱ radioȱ broadcastersȱ areȱ requiredȱ toȱ meetȱ
commonȱ minimumȱ conditionsȱ andȱ quotasȱ forȱ theȱ Australianȱ andȱ children’sȱ
programmingȱtheyȱbroadcast.ȱForȱexample,ȱcommercialȱtelevisionȱbroadcastersȱ
areȱtoȱbroadcastȱeachȱyearȱaȱminimumȱofȱ55ȱperȱcentȱAustralianȱprogrammingȱ
betweenȱ 6:00ȱa.m.ȱ andȱ midnight.ȱ Commercialȱ televisionȱ broadcastersȱ inȱ
regionalȱareasȱareȱalsoȱsubjectȱtoȱadditionalȱlocalȱbroadcastingȱrequirements.ȱȱ

Australian content on commercial television
4.3
Commercialȱtelevisionȱbroadcastersȱareȱrequiredȱtoȱbroadcastȱeachȱyearȱ
minimumȱquotasȱof:ȱ Australianȱ programming;ȱfirstȱreleaseȱ Australianȱ drama,ȱ
documentaries,ȱ children’sȱ programs,ȱ andȱ children’sȱ drama;ȱ Australianȱ
preschoolȱ programs;ȱ repeatȱ Australianȱ children’sȱ drama;ȱ andȱ allȱ Australianȱ

53

The anti-siphoning provisions prevent subscription broadcasters acquiring the exclusive broadcasting
rights to particular sporting events determined by the Minister. Commercial broadcasters are required to
report to ACMA on their broadcasting of these sporting events.
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children’sȱ programming. 54 ȱ Inȱ additionȱ toȱ anȱ annualȱ quota,ȱ firstȱ releaseȱ
AustralianȱdramaȱalsoȱhasȱaȱthreeȬyearȱquota.ȱȱ
4.4
ACMAȱ foundȱ that,ȱ inȱ theȱ 2005ȱ andȱ 2006ȱ calendarȱ years,ȱ broadcastersȱ
haveȱmetȱallȱrequirementsȱexceptȱforȱoneȱbroadcasterȱwhoȱfailedȱtoȱmeetȱoneȱofȱ
theȱ programȱ quotasȱ byȱ 30ȱminutesȱ inȱ 2005.ȱ ACMAȱ acceptedȱ anȱ undertakingȱ
thatȱitȱwouldȱmakeȱupȱtheȱ30ȱminutesȱofȱprogramȱtimeȱduringȱ2006.ȱȱ
4.5
Eachȱ year,ȱ ACMAȱ requiresȱ theȱ 13ȱ metropolitanȱ commercialȱ televisionȱ
broadcastersȱ toȱ submitȱreportsȱ thatȱ detailȱ eachȱbroadcastedȱ programȱ theyȱ areȱ
claimingȱ underȱ theȱ Australianȱ contentȱ andȱ children’sȱ televisionȱ standards.ȱ
ACMA’sȱverifiesȱbroadcasterȱclaimsȱby:ȱ
x

preȬclassifyingȱallȱAustralianȱchildren’sȱandȱpreschoolȱprogramsȱbeforeȱ
theyȱgoȱtoȱair;ȱ

x

usingȱanȱautomatedȱvalidationȱtoolȱtoȱcheckȱtheȱspreadsheets,ȱwithȱanyȱ
anomaliesȱqueriedȱwithȱtheȱbroadcastersȱconcerned;ȱandȱ

x

examiningȱ theȱ bonaȬfidesȱ ofȱ newȱ programmingȱ againstȱ Australianȱ
contentȱstandards.ȱ

TheȱANAOȱfoundȱthatȱtheȱautomatedȱvalidationȱtoolȱhelpedȱACMAȱtoȱobtainȱ
qualityȱinformationȱfromȱbroadcastersȱandȱthatȱitȱappropriatelyȱdeterminedȱtheȱ
boneȬfidesȱofȱnewȱprograms.ȱ
4.6
Theȱpublishedȱcomplianceȱreportsȱforȱmetropolitanȱbroadcastersȱdetailȱ
theȱ programsȱ thatȱ compriseȱ eachȱ network’sȱ programmingȱ quotasȱ (exceptȱ forȱ
theȱ55ȱperȱcentȱAustralianȱprogrammingȱquota).ȱACMAȱadvisedȱthatȱindustryȱ
stakeholdersȱ(includingȱgovernmentȱmediaȱbodies,ȱpeakȱindustryȱassociationsȱ
andȱbroadcasters)ȱcarefullyȱscrutiniseȱtheseȱreports.ȱ
4.7
Theȱ40ȱregionalȱcommercialȱtelevisionȱbroadcastersȱalsoȱsubmitȱannualȱ
claimsȱ againstȱ theȱ Australianȱ contentȱ andȱ children’sȱ televisionȱ standards.ȱ
Unlikeȱ metropolitanȱ broadcastersȱ whoȱ provideȱ detailsȱ ofȱ eachȱ program,ȱ
regionalȱ broadcastersȱ submitȱ aȱ summarisedȱ figureȱ againstȱ eachȱ requirement.ȱ
Theȱ informationȱ requestedȱ recognisesȱ thatȱ mostȱ regionalȱ broadcastersȱ areȱ
affiliatedȱ withȱ oneȱ orȱ moreȱ metropolitanȱ broadcaster.ȱ Thisȱ meansȱ thatȱ littleȱ
programmingȱisȱsourcedȱfromȱtheȱregionalȱbroadcastersȱthemselves.ȱ

54

Under the Broadcasting Services (Australian Content) Standard 2005 and Children’s Television
Standards 2005. Australian programming is categorised as either first release (meaning its first
broadcast on commercial television) or repeat. The quotas relating to Australian children’s programming
are not mutually exclusive.
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Local content on regional commercial television
4.8
Commercialȱ televisionȱ broadcastersȱ inȱ theȱ licenceȱ areasȱ ofȱ Regionalȱ
Queensland,ȱNorthernȱandȱSouthernȱNewȱSouthȱWalesȱandȱRegionalȱVictoriaȱ
haveȱbeenȱrequiredȱtoȱbroadcastȱcommonȱminimumȱquotasȱofȱmaterialȱofȱlocalȱ
significanceȱsinceȱFebruaryȱ2004. 55 ȱThirteenȱregionalȱbroadcastersȱmustȱachieveȱ
theȱminimumȱquotasȱofȱ90ȱpointsȱweeklyȱandȱ720ȱpointsȱoverȱsixȱweeksȱwithinȱ
theȱ20ȱlocalȱareas.ȱPointsȱareȱearnedȱforȱmaterialȱofȱlocalȱsignificanceȱbroadcastȱ
betweenȱ 6:30ȱa.m.ȱ toȱ midnightȱ onȱ weekdaysȱ andȱ 8:00ȱa.m.ȱ toȱ midnightȱ onȱ
weekendsȱduringȱtwoȱdesignatedȱ24ȱweekȱperiodsȱeachȱyear. 56 ȱEachȱhalfȬyear,ȱ
regionalȱbroadcastersȱsubmitȱreportsȱtoȱACMAȱthatȱsummariseȱtheȱpointsȱtheyȱ
accruedȱ eachȱ week.ȱ Fromȱ thisȱ information,ȱ ACMAȱ hasȱ determinedȱ thatȱ allȱ
regionalȱ broadcastersȱ fullyȱ compliedȱ withȱ localȱ contentȱ quotasȱ betweenȱ
Februaryȱ2004ȱandȱJulyȱ2007.ȱȱ
4.9
Toȱ verifyȱ theȱ accuracyȱ ofȱ theȱ pointȱ summariesȱ providedȱ toȱ ACMA,ȱ aȱ
consultantȱ wasȱ engagedȱ inȱ 2005ȱ toȱ conductȱ aȱ preliminaryȱ evaluationȱ ofȱ
complianceȱ withȱ theȱ licenceȱ condition.ȱ Inȱ responseȱ toȱ someȱ identifiedȱ
shortcomings,ȱACMAȱthenȱconsultedȱandȱworkshoppedȱwithȱallȱbroadcastersȱ
toȱclarifyȱitsȱrecordȬkeepingȱrequirementsȱandȱtoȱaddressȱareasȱofȱambiguity.ȱInȱ
midȬ2007,ȱ ACMAȱ engagedȱ consultantsȱ toȱ auditȱ complianceȱ byȱ threeȱ regionalȱ
broadcastersȱinȱthreeȱlocalȱareasȱforȱperiodsȱofȱeitherȱoneȱweekȱ(oneȱaudit)ȱorȱ
sixȱweeksȱ(twoȱaudits).ȱTheseȱauditsȱfoundȱthat,ȱdespiteȱtheȱcomplexityȱofȱtheirȱ
calculation,ȱ theȱ pointsȱ summariesȱ providedȱ byȱ broadcastersȱ toȱ ACMAȱ wereȱ
accurate.ȱ Regularȱ auditsȱ ofȱ broadcastersȱ (onȱ aȱ sampleȱ basis)ȱ areȱ anȱ effectiveȱ
meansȱ ofȱ obtainingȱ assuranceȱ thatȱ broadcastersȱ continueȱ toȱ complyȱ withȱ theȱ
localȱcontentȱlicenceȱcondition.ȱ

Australian content in television advertising
4.10
Eightyȱ perȱ centȱ ofȱ advertisementsȱ broadcastȱ betweenȱ 6:00ȱa.m.ȱ andȱ
midnightȱonȱcommercialȱtelevisionȱareȱrequiredȱtoȱbeȱproducedȱinȱAustralia. 57 ȱ
ACMAȱ reliesȱ onȱ Commercialsȱ Adviceȱ Ptyȱ Ltdȱ (CAD),ȱ aȱ whollyȬownedȱ

55

The Broadcasting Services (Additional Television Licence Condition) Notice 7 April 2003. Parliament
decided to extend the local content regime to Tasmania from 1 January 2008. This will affect three more
commercial television broadcasters in the one licence area.

56

Points accrue on the basis of two points per minute of local area news and one point per minute for most
other types of local content, excluding advertising and sponsorship material. Limits are placed on the
reuse of material to accrue points.

57

Television Program Standard 23—Australian Content in Advertising.
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subsidiaryȱ ofȱ Freeȱ TVȱ Australia,ȱ toȱ classifyȱ advertisementsȱ asȱ Australian,ȱ
foreignȱorȱ‘exempt’. 58 ȱACMAȱadvisedȱthatȱadvertisingȱagencies:ȱ
x

submitȱtheirȱadvertisementsȱtoȱCADȱforȱclassification;ȱ

x

answerȱquestionsȱrelatingȱtoȱtheirȱcomplianceȱwithȱtheȱstandard;ȱandȱ

x

certifyȱthatȱtheȱinformationȱtheyȱprovideȱisȱcorrect.ȱ

4.11
ACMAȱ alsoȱ advisedȱ thatȱ thirdȬparties,ȱ suchȱ asȱ theȱ Screenȱ Producersȱ
Associationȱ ofȱ Australia,ȱ regularlyȱ scrutiniseȱ theȱ classificationȱ ofȱ
advertisementsȱ byȱ CAD.ȱ Reviewsȱ ofȱ advertisementȱ classificationȱ inȱ 1999ȱ andȱ
2004ȱ undertakenȱ byȱ ACMA’sȱ predecessor,ȱ theȱ ABA,ȱ identifiedȱ noȱ significantȱ
problemsȱ withȱ foreignȱ advertisementsȱ beingȱ incorrectlyȱ classifiedȱ asȱ
Australian.ȱ
4.12
Metropolitanȱ televisionȱ broadcastersȱ areȱ requiredȱ toȱ submitȱ reportsȱ toȱ
ACMAȱ eachȱ yearȱ summarisingȱ theȱ percentageȱ ofȱ theirȱ broadcastedȱ
advertisementsȱ thatȱ meetȱ theȱ Televisionȱ Programȱ Standard.ȱ Fromȱ thisȱ
information,ȱ ACMAȱ hasȱ determinedȱ thatȱ metropolitanȱ broadcastersȱ metȱ theȱ
Australianȱadvertisingȱ quotasȱinȱ2005ȱandȱ2006.ȱTheȱpercentageȱ ofȱAustralianȱ
advertisingȱ reportedȱ byȱ theȱ broadcastersȱ hasȱ rangedȱ betweenȱ 85ȱ andȱ
95ȱperȱcentȱforȱtheȱlastȱ10ȱyears.ȱ
4.13
ACMAȱ doesȱ notȱ monitorȱ theȱ extentȱ toȱ whichȱ regionalȱ televisionȱ
broadcastersȱcomplyȱwithȱtheȱAustralianȱadvertisingȱquotas.ȱItȱconsidersȱthatȱitȱ
isȱunlikelyȱthatȱaȱgreaterȱproportionȱofȱforeignȱadvertisingȱwillȱbeȱbroadcastȱinȱ
regionalȱareasȱthanȱmetropolitanȱareas—particularlyȱasȱadvertisingȱspecificallyȱ
targetingȱlocalȱaudiencesȱisȱlikelyȱtoȱbeȱAustralian.ȱTheȱANAOȱconsidersȱthisȱtoȱ
beȱaȱreasonableȱapproach.ȱ

High-definition digital television quotas
4.14
Commercialȱ televisionȱ broadcastersȱ inȱ metropolitanȱ areasȱ andȱ someȱ
regionalȱareasȱareȱrequiredȱunderȱtheȱBSAȱtoȱbroadcastȱatȱleastȱ1ȱ040ȱhoursȱofȱ
highȱ definitionȱ televisionȱ (HDTV)ȱ programmingȱ eachȱ year. 59 ȱ Broadcastersȱ
submitȱhalfȬyearlyȱreturnsȱtoȱACMAȱoutliningȱmonthlyȱtotalsȱforȱthe:ȱ
x

hoursȱ ofȱ HDTVȱ programsȱ transmittedȱ byȱ theȱ broadcasterȱ overall,ȱ andȱ
inȱtheȱprimeȱviewingȱhoursȱofȱ6:00ȱp.m.ȱtoȱ10:30ȱp.m.;ȱ

58

Advertisements for imported cinema films, videos and recordings; advertisements for live appearances
by overseas entertainers; and paid community service announcements are exempt from the standard.

59

A pro rata HDTV quota is calculated for broadcasters in the first year where the quotas apply.

ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
80

Broadcasting Content Claims and Disclosures

x

durationȱofȱHDTVȱprogramsȱcontainingȱarchivalȱmaterial;ȱȱ

x

durationȱofȱtheȱarchivalȱmaterial;ȱandȱ

x

maximumȱ proportionȱ ofȱ archivalȱ materialȱ containedȱ inȱ anyȱ ofȱ theȱ
programs. 60ȱ

4.15
Fromȱtheȱinformationȱprovided,ȱ ACMAȱhasȱdeterminedȱ that,ȱ withȱtheȱ
exceptionȱofȱoneȱ broadcasterȱinȱ2005,ȱallȱaffectedȱ broadcastersȱmetȱ theȱHDTVȱ
quotasȱ inȱ 2005ȱ andȱ 2006.ȱ Theȱ broadcasterȱ failedȱ toȱ meetȱ itsȱ proȱ rataȱ quotaȱ ofȱ
780ȱ hoursȱ byȱ someȱ sevenȱ hours,ȱ dueȱ toȱ technicalȱ difficulties.ȱ ACMAȱ
determinedȱ thatȱ publicisingȱ theȱ broadcaster’sȱ failureȱ wasȱ sufficientȱ actionȱ toȱ
takeȱforȱthisȱbreach.ȱ

Australian music content on commercial radio
4.16
Commercialȱ radioȱ broadcastersȱ areȱ requiredȱ toȱ meetȱ minimumȱ quotasȱ
ofȱ Australianȱ musicȱ inȱ theirȱ broadcastsȱ betweenȱ 6:00ȱa.m.ȱ andȱ midnight. 61 ȱ
Minimumȱ quotasȱ rangeȱ fromȱ fiveȱ perȱ centȱ toȱ 25ȱ perȱ cent,ȱ dependingȱ onȱ theȱ
serviceȱ formatȱ ofȱ theȱ radioȱ stationsȱ (asȱ outlinedȱ inȱ Appendixȱ5).ȱ Someȱ
broadcastersȱ areȱ alsoȱ requiredȱ toȱ meetȱ minimumȱ quotasȱ forȱ newȱ Australianȱ
musicȱ (asȱ aȱ proportionȱ ofȱ allȱ Australianȱ music)ȱ ofȱ betweenȱ 15ȱperȱcentȱ andȱ
25ȱperȱcent.ȱ
4.17
Underȱ theȱ Australianȱ Musicȱ Code,ȱ theȱ Australianȱ Musicȱ Performanceȱ
Committeeȱ(AMPCOM) 62 ȱisȱresponsibleȱforȱcategorisingȱeachȱradioȱserviceȱintoȱ
oneȱofȱtheȱfiveȱmusicȱcategoriesȱandȱmonitoringȱbroadcasters’ȱcomplianceȱwithȱ
theȱ Code.ȱ Commercialȱ Radioȱ Australia,ȱ theȱ peakȱ industryȱ association,ȱ
coordinatesȱ theȱ complianceȱ returnsȱ fromȱ allȱ broadcastersȱ andȱ publishesȱ
AMPCOM’sȱ annualȱ reportsȱ onȱ itsȱ website.ȱ Theȱ Codeȱ hasȱ notȱ setȱ aȱ timeframeȱ
withinȱwhichȱannualȱreportsȱareȱtoȱbeȱproducedȱandȱpublished.ȱ
4.18
Recentȱ AMPCOMȱ annualȱ reportsȱ haveȱ notedȱ radioȱ broadcasters’ȱ highȱ
complianceȱ withȱ theȱ Australianȱ Musicȱ Codeȱ componentȱ ofȱ theȱ Commercialȱ
Radioȱ Codesȱ ofȱ Practice.ȱ Asȱ ofȱ Mayȱ 2008,ȱ theȱ 2006–07ȱ AMPCOMȱ Annualȱ
Reportȱ wasȱ notȱ publiclyȱ availableȱ (althoughȱ AMPCOMȱ providedȱ theȱ ANAOȱ

60

Broadcasting Services (Digital Television Standards) Regulations 2000.

61

Commercial Radio Code of Practice 4: Australian Music (the Australian Music Code).

62

AMPCOM is a voluntary association comprising an independent chair and representatives from
Commercial Radio Association (CRA), the Australian Recording Industry Association (ARIA), the
Australian Music Publishers Association, the Musicians’ union and the Media Entertainment and Arts
Alliance.
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withȱ theȱ dataȱ thatȱ willȱ beȱ reported).ȱ Inȱ reviewingȱ theseȱ reports,ȱ theȱ ANAOȱ
madeȱtheȱfollowingȱobservations:ȱ
x

nineȱ licenseesȱ (threeȱ perȱ cent)ȱ didȱ notȱ meetȱ allȱ quotaȱ requirementsȱ forȱ
Australianȱ contentȱ and/orȱ newȱ Australianȱ contentȱ forȱ theȱ periodsȱ Julyȱ toȱ
Decemberȱ2006ȱand/orȱJanuaryȱtoȱJuneȱ2007.ȱThisȱwasȱanȱimprovementȱonȱ
2004–05ȱandȱ2005–06ȱwhereȱ11ȱperȱcentȱdidȱnotȱmeetȱquotaȱrequirements;ȱ

x

theȱ serviceȱ formatsȱ ofȱ 27ȱ licenseesȱ reportedȱ inȱ 2006–07ȱ didȱ notȱ correctlyȱ
alignȱ toȱ theȱ musicȱ categories.ȱ Tenȱ ofȱ theseȱ licenseesȱ wouldȱ notȱ haveȱ metȱ
theirȱquotaȱrequirementsȱhadȱtheyȱbeenȱclassifiedȱcorrectly 63 ;ȱandȱ

x

sevenȱ currentȱ licenseesȱ haveȱ beenȱ omittedȱ fromȱ theȱ AMPCOMȱ annualȱ
reportsȱ becauseȱ theyȱ areȱ notȱ affiliatedȱ withȱ Commercialȱ Radioȱ Australia,ȱ
theȱbodyȱthatȱcollectsȱtheȱcomplianceȱdata.ȱ

4.19
ACMAȱ hasȱ aȱ broadȱ oversightȱ roleȱ toȱ ensureȱ thatȱ registeredȱ Codesȱ ofȱ
Practiceȱ areȱ ‘operatingȱ toȱ provideȱ appropriateȱ communityȱ safeguards’. 64 ȱ
Currently,ȱ itȱ doesȱnotȱ monitorȱ orȱ overseeȱ theȱ Australianȱ Musicȱ Code.ȱ ACMAȱ
indicatedȱthatȱitsȱroleȱinȱrespectȱofȱbroadcasters’ȱcomplianceȱwithȱtheȱCodeȱisȱ
theȱ investigationȱ ofȱ validȱ complaints.ȱ Asȱ ACMAȱ hasȱ notȱ receivedȱ anyȱ
complaintsȱaboutȱthisȱmatter,ȱitȱdoesȱnotȱbelieveȱitȱisȱanȱissueȱofȱconcernȱtoȱtheȱ
community.ȱ However,ȱ Codeȱ complaintsȱ areȱ initiallyȱ madeȱ toȱ theȱ licenseeȱ
concernedȱandȱnotȱACMA.ȱ
4.20
Toȱ provideȱ assuranceȱ thatȱ theȱ industryȱ isȱ complyingȱ withȱ theȱ Codeȱ
(withinȱ theȱ meaningȱ ofȱ theȱ BSA),ȱ ACMAȱ shouldȱ identifyȱ andȱ addressȱ anyȱ
impedimentsȱtoȱtheȱtimelyȱproductionȱandȱpublicationȱofȱtheȱannualȱreportsȱonȱ
Australianȱ music,ȱ andȱ monitorȱ broadcasters’ȱ reportedȱ complianceȱ withȱ theȱ
Code.ȱ

63

In 2004-05, four of the 17 licensees incorrectly categorised would not have met their quotas. In 2005-06,
four of the 27 licensees incorrectly categorised would not have met their quotas.

64

Under s.125 of the BSA, ACMA can determine a program standard where it is satisfied that a registered
Code of Practice is not providing appropriate community safeguards.
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Recommendation No.3
4.21
ToȱmoreȱeffectivelyȱmonitorȱcomplianceȱwithȱtheȱCommercialȱRadioȱCodeȱ
ofȱ Practiceȱ 4:ȱ Australianȱ Musicȱ byȱ commercialȱ radioȱ broadcasters,ȱ theȱ ANAOȱ
recommendsȱthatȱACMA:ȱ
(a)

identifiesȱ andȱ addressesȱ anyȱ impedimentsȱ toȱ producingȱ theȱ annualȱ
reportsȱ soȱ thatȱ theyȱ canȱ beȱ publishedȱ withinȱ sixȱmonthsȱ ofȱ theȱ endȱ ofȱ
theȱfinancialȱyear;ȱ

(b)

examinesȱ theȱ reportsȱ forȱ completenessȱ andȱ significantȱ Codeȱ
nonȬcomplianceȱandȱinvestigatesȱasȱappropriate;ȱandȱ

(c)

includesȱ aȱ summarisedȱ reportȱ onȱ complianceȱ withȱ theȱ Codeȱ inȱ itsȱ
annualȱreports.ȱ

ACMA response
4.22
ACMAȱ agreesȱ withȱ theȱ recommendation.ȱ ACMAȱ willȱ discussȱ theȱ
recommendationȱ withȱ Commercialȱ Radioȱ Australiaȱ andȱ takeȱ theȱ
recommendationȱ intoȱ accountȱ inȱ itsȱ registrationȱ ofȱ theȱ revisedȱ Codesȱ ofȱ
Practice,ȱwhichȱareȱcurrentlyȱunderȱreview.ȱACMAȱnotesȱthatȱtheȱcurrentȱcodeȱ
doesȱnotȱrequireȱannualȱreportsȱtoȱbeȱpublishedȱwithinȱsixȱmonthsȱofȱtheȱendȱ
ofȱ theȱ financialȱ yearȱ andȱ thatȱ theȱ codeȱ willȱ beȱ subjectȱ toȱ publicȱ consultation.ȱ
ACMAȱfurtherȱnotesȱthatȱitȱhasȱnotȱreceivedȱanyȱcomplaintsȱonȱtheseȱmattersȱ
sinceȱtheȱcurrentȱCodeȱcommencedȱinȱ2004.ȱ

Anti-siphoning provisions
4.23
Theȱ BSAȱ allowsȱ theȱ Ministerȱ toȱ list,ȱ inȱ aȱ formalȱ notice,ȱ eventsȱ thatȱ
shouldȱ beȱ availableȱ toȱ freeȬtoȬairȱ (FTA)ȱ televisionȱ forȱ viewingȱ byȱ theȱ generalȱ
public. 65 ȱ Thisȱ listȱ isȱ knownȱ asȱ theȱ ‘antiȬsiphoningȱ list’.ȱ AntiȬsiphoningȱ
provisionsȱ areȱ designedȱ toȱ preventȱ subscriptionȱ broadcastersȱ fromȱ acquiringȱ
exclusiveȱbroadcastingȱrightsȱtoȱlistedȱevents.ȱ
4.24
Inȱ Mayȱ 2004,ȱ theȱ formerȱ Ministerȱ forȱ Communications,ȱ Informationȱ
TechnologyȱandȱtheȱArtsȱdeterminedȱaȱnewȱantiȬsiphoningȱlistȱwithȱeffectȱfromȱ
1ȱ Januaryȱ 2006ȱ toȱ 31ȱ Decemberȱ 2010.ȱ Theȱ listȱ coversȱ 12ȱ sportsȱ andȱ 30ȱ events.ȱ
ACMAȱ isȱ toȱ monitorȱ theȱ operationȱ ofȱ theȱ antiȬsiphoningȱ listȱ overȱ thisȱ periodȱ
andȱprovideȱinterimȱreportsȱtoȱtheȱMinisterȱatȱleastȱeveryȱsixȱmonths.ȱBetweenȱ
65

s.115 of the Broadcasting Services Act 1992. FTA broadcasters include commercial broadcasters and
the national broadcasters (that is, the Australian Broadcasting Corporation and Special Broadcasting
Service).
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Januaryȱ 2006ȱ andȱ Marchȱ 2007,ȱ ACMAȱ hadȱ reportedȱ onȱ overȱ 11ȱ 000ȱ ‘games’ȱ
coveredȱ byȱ theȱ antiȬsiphoningȱ listȱ andȱ broadcastȱ byȱ theȱ commercialȱ
broadcasters. 66ȱ
4.25
Inȱ Decemberȱ 2006,ȱ theȱ formerȱ Ministerȱ announcedȱ ‘useȱ itȱ orȱ loseȱ it’ȱ
guidelinesȱ that,ȱ fromȱ 1ȱ Januaryȱ 2007,ȱ wereȱ toȱ informȱ futureȱ ministerialȱ
considerationȱ ofȱ whetherȱ particularȱ eventsȱ onȱ theȱ antiȬsiphoningȱ listȱ hadȱ
receivedȱadequateȱ‘use’ȱ(thatȱis,ȱbroadcastȱcoverage).ȱListedȱeventsȱthatȱdoȱnotȱ
receiveȱ adequateȱ broadcastȱ coverageȱ areȱ atȱ riskȱ ofȱ beingȱ deȬlistedȱ byȱ theȱ
Minister,ȱ whichȱ wouldȱ allowȱ subscriptionȱ broadcastersȱ toȱ acquireȱ theirȱ
exclusiveȱ broadcastingȱ rights.ȱ Toȱ Decemberȱ 2007,ȱ ACMAȱ hadȱ submittedȱ
sixȱantiȬsiphoningȱreportsȱtoȱtheȱformerȱMinister,ȱincludingȱoneȱunderȱtheȱ‘useȱ
itȱ orȱ loseȱ it’ȱ guidelines.ȱ ACMAȱ indicatedȱ thatȱ theȱ useȱ ofȱ listedȱ eventsȱ byȱ
commercialȱ broadcasters,ȱ andȱ ACMA’sȱ antiȬsiphoningȱ reportsȱ (whenȱ
published),ȱ areȱ scrutinisedȱ byȱ subscriptionȱ broadcastersȱ andȱ theirȱ peakȱ
industryȱassociation.ȱItȱalsoȱadvisedȱthatȱitȱhasȱnotȱreceivedȱcomplaintsȱaboutȱ
theȱaccuracyȱofȱitsȱantiȬsiphoningȱreports.ȱ

Content of the anti-siphoning reports
4.26
Broadcastersȱ supplyȱ theȱ dataȱ thatȱ ACMAȱ analysesȱ andȱ reportsȱ toȱ theȱ
MinisterȱandȱtheȱANAOȱfoundȱrelativelyȱfewȱerrorsȱorȱanomaliesȱinȱtheȱdata. 67 ȱ
Informationȱ typicallyȱ reportedȱ inȱ theȱ Julyȱ 2007ȱreportȱforȱ eachȱ eventȱ includesȱ
summariesȱofȱthe:ȱ
x

broadcastȱrightsȱheldȱbyȱtheȱnetworks;ȱ

x

extentȱtoȱwhichȱgamesȱwereȱbroadcastȱliveȱ(byȱcategory);ȱȱ

x

proportionȱofȱtheȱgames’ȱdurationȱthatȱwasȱbroadcastȱ(byȱcategory);ȱȱ

x

proportionȱ ofȱ Australia’sȱ populationȱ coveredȱ byȱ theȱ broadcastȱ eventȱ
(thatȱis,ȱpopulationȱreach). 68ȱ

66

Listed events can have one or more games. ‘Games’ are the most detailed level of reporting by
broadcasters. It can refer to, for example, an individual tennis match, a rugby league or Australian
Football League (AFL) match, or a day’s play at the cricket or golf.

67

ACMA uses an automated validation tool to check broadcasters’ data for errors before reports are
produced.

68

Population reach is the number of people in each licence area (after eliminating population overlap to
avoid double counting) covered by broadcasters. Population reach does not refer to the viewers actually
watching the broadcast, but refers instead to the number of viewers who would be able to watch the
broadcast, should they choose to do so. The maximum population reach of the three networks ranges
from 98.3 to 99.97 per cent of Australia’s population.
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4.27
However,ȱnotwithstandingȱtheȱdifferencesȱbetweenȱlistedȱevents,ȱthereȱ
isȱ greatȱ variabilityȱ inȱ theȱ typeȱ ofȱ informationȱ reportedȱ andȱ theirȱ methodsȱ ofȱ
presentation—withinȱandȱbetweenȱreports.ȱACMAȱagreesȱthatȱthereȱisȱaȱneedȱ
forȱ greaterȱ consistencyȱ ofȱ reportingȱ onȱ theȱ antiȬsiphoningȱ scheme.ȱ Theȱ
consistencyȱ ofȱ ACMA’sȱ reportingȱ ofȱ theȱ antiȬsiphoningȱ schemeȱ wouldȱ beȱ
enhancedȱ wereȱ itȱ toȱ applyȱ aȱ consistentȱ reportingȱ processȱ orȱ method.ȱ Forȱ
example,ȱ aȱ methodȱ thatȱ describesȱ forȱ eachȱ event:ȱ theȱ rightsȱ availableȱ toȱ andȱ
retainedȱbyȱbroadcasters;ȱhowȱtheȱrightsȱwereȱusedȱ(thatȱis,ȱbroadcast);ȱandȱtheȱ
proportion(s)ȱofȱpopulationȱreached,ȱwillȱassistȱstakeholdersȱtoȱcompareȱmoreȱ
easilyȱ theȱ extentȱ toȱ whichȱ eventsȱ coveredȱ byȱ theȱ antiȬsiphoningȱ provisionsȱ
haveȱbeenȱbroadcast.ȱ
4.28
Whenȱ producingȱ theȱ Julyȱ 2007ȱ antiȬsiphoningȱ report,ȱ ACMAȱ gaveȱ theȱ
broadcastersȱanȱopportunityȱtoȱcommentȱonȱtheȱdraftȱofȱtheȱeventȱdescriptionsȱ
andȱ theȱ broadcastingȱ rightsȱ theyȱ acquired.ȱ However,ȱ broadcastersȱ wereȱ notȱ
givenȱanȱopportunityȱtoȱcommentȱonȱACMA’sȱanalysesȱofȱtheȱextentȱtoȱwhichȱ
theȱ rightsȱ wereȱ madeȱ availableȱ toȱ anotherȱ broadcasterȱ (forȱ multiȬpartȱ
simultaneousȱ eventsȱ only),ȱ liveȱ types,ȱ broadcastȱ durations,ȱ andȱ populationȱ
reached.ȱTheȱaccuracyȱofȱtheȱreport’sȱanalysesȱisȱimportantȱasȱtheyȱareȱaȱmajorȱ
inputȱ intoȱ theȱ Minister’sȱ considerationȱ ofȱ theȱ futureȱ coverageȱ ofȱ theȱ
antiȬsiphoningȱ scheme.ȱ Makingȱ theȱ analysesȱ availableȱ toȱ broadcastersȱ forȱ
commentȱbeforeȱtheirȱsubmissionȱtoȱtheȱMinisterȱwouldȱprovideȱACMAȱwithȱ
greaterȱassuranceȱofȱtheirȱaccuracy.ȱAntiȬsiphoningȱreportsȱareȱmadeȱpublicȱatȱ
theȱMinister’sȱdiscretion.ȱ

Verification of broadcasters’ claims
4.29
Forȱ theȱ mostȱ part,ȱ ACMAȱ doesȱ notȱ independentlyȱ verifyȱ theȱ accuracyȱ
ofȱ theȱ Australianȱ andȱ children’sȱ content,ȱ andȱ antiȬsiphoningȱ informationȱ
providedȱ byȱ broadcasters.ȱ Localȱ contentȱ isȱ theȱ onlyȱ areaȱ whereȱ ACMAȱ
independentlyȱ verifiesȱ theȱ broadcasters’ȱ claimsȱ ofȱ compliance.ȱ Forȱ theȱ
AustralianȱMusicȱCodeȱandȱAustralianȱadvertisingȱstandard,ȱACMAȱreliesȱonȱ
intermediariesȱ toȱ monitorȱ Australianȱ musicȱ broadcastȱ onȱ commercialȱ radioȱ
(AMPCOM)ȱandȱtoȱdetermineȱtheȱAustralianȱcontentȱofȱadvertisingȱbroadcastȱ
onȱcommercialȱtelevisionȱ(CAD). 69ȱ
4.30
ACMAȱ advisedȱ thatȱ itȱ doesȱ notȱ independentlyȱ verifyȱ theȱ Australian,ȱ
Children’s,ȱ HDTVȱ andȱ antiȬsiphoningȱ informationȱ claimsȱ ofȱ broadcastersȱ
69

The intermediaries are associated with the peak commercial broadcasting bodies and broader industry
associations.
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becauseȱ ofȱ theȱ scrutinyȱ providedȱ byȱ thirdȱ partiesȱ andȱ theȱ lackȱ ofȱ otherȱ
intelligenceȱ(suchȱasȱupheldȱviewerȱcomplaints)ȱthatȱwouldȱindicateȱtheȱaccuracyȱ
ofȱbroadcasters’ȱclaimsȱtoȱbeȱanȱareaȱofȱconcern.ȱACMAȱalsoȱconsidersȱthatȱtheȱ
potentialȱ costsȱ ofȱ independentȱ verificationȱ outweighȱ theȱ assuranceȱ benefits.ȱ
Whileȱappreciatingȱthatȱthereȱisȱaȱbalanceȱtoȱbeȱstruck,ȱaȱriskȱbasedȱapproachȱtoȱ
monitoringȱwouldȱnormallyȱbeȱappliedȱinȱsuchȱcircumstancesȱtoȱprovideȱsomeȱ
assuranceȱthatȱbroadcastersȱadhereȱtoȱtheirȱregulatoryȱrequirements.ȱThisȱmayȱ
involveȱ gainingȱ anȱ appreciationȱ ofȱ broadcasters’ȱ complianceȱ processesȱ andȱ
evaluatingȱ otherȱ industryȱ intelligence.ȱ Ifȱ necessary,ȱ ACMAȱ couldȱ addressȱ anyȱ
residualȱ riskȱbyȱindependentlyȱverifyingȱ broadcasters’ȱ complianceȱclaimsȱ(onȱaȱ
sampleȱbasis).ȱ

Commercial radio current affairs disclosure
4.31
Commercialȱ radioȱ broadcastersȱ areȱ requiredȱ toȱ provideȱ ACMAȱ withȱ
summariesȱ ofȱ commercialȱ agreementsȱ betweenȱ sponsorsȱ andȱ presentersȱ ofȱ
currentȱ affairsȱ programs. 70 ȱ Notificationsȱ areȱ placedȱ onȱ ACMA’sȱ Registerȱ ofȱ
Notifiableȱ Commercialȱ Agreements,ȱ whichȱ isȱ availableȱ onȱ itsȱ website.ȱ Theȱ
ANAOȱexaminedȱtheȱRegisterȱandȱfound:ȱ
x

ACMAȱ receivedȱ lateȱ notificationȱ ofȱ 15ȱcommercialȱ agreementsȱ
(involvingȱ fiveȱ broadcasters),ȱ withȱ delaysȱ inȱ someȱ casesȱ exceedingȱ
sixȱmonths;ȱandȱ

x

numerousȱ instancesȱ ofȱ theȱ dateȱ ofȱ theȱ agreementȱ beingȱ recordedȱ asȱ
‘ongoing’ȱ(includingȱallȱagreementsȱofȱoneȱbroadcaster),ȱwhichȱmakesȱitȱ
difficultȱ toȱ determineȱ whetherȱ theȱ notificationsȱ wereȱ receivedȱ withinȱ
theȱspecifiedȱtimeframe.ȱ

4.32
ACMAȱadvisedȱthatȱitȱreliesȱonȱcomplaintsȱtoȱtriggerȱinvestigationsȱintoȱ
anyȱ potentialȱ breachesȱ ofȱ thisȱ standardȱ andȱ hasȱ takenȱ noȱ actionȱ inȱ respectȱ ofȱ
lateȱnotificationȱof,ȱorȱundated,ȱcommercialȱagreements.ȱHowever,ȱwithoutȱanȱ
upȬtoȬdateȱ andȱ completeȱ Register,ȱ listenersȱ areȱ inhibitedȱ fromȱ lodgingȱ
complaintsȱ shouldȱ theyȱ considerȱ radioȱ presentersȱ areȱ notȱ makingȱ allȱ relevantȱ
onȬairȱdisclosuresȱofȱcommercialȱagreements.ȱFurther:ȱ

70

Broadcasting Services (Commercial Radio Current Affairs Disclosure) Standard 2000. Presenters are
required to notify licensees of new commercial agreements within seven days and licensees to notify
ACMA within a further 14 days.
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x

licenseesȱmayȱbeȱatȱriskȱofȱunderȬreportingȱtheirȱgrossȱearningsȱforȱtheȱ
purposesȱofȱcalculatingȱtheirȱbroadcastȱlicenceȱfees 71 ;ȱandȱ

x

repeatedȱ lateȱ notificationsȱ mayȱ indicateȱ weaknessesȱ inȱ theȱ offendingȱ
broadcasters’ȱcomplianceȱprograms. 72 ȱȱ

4.33
ACMAȱ shouldȱcommunicateȱwithȱtheȱbroadcastersȱtoȱ encourageȱ themȱ
toȱdiscloseȱcommercialȱagreementsȱinȱaȱtimelyȱmanner.ȱThisȱcouldȱalsoȱinvolveȱ
anȱincreasedȱfocusȱonȱbroadcasters’ȱlegislatedȱcomplianceȱprograms.ȱȱ

71

ACMA has received legal advice that fees received by radio presenters for direct endorsements,
favourable commentary or advertising could be treated as part of the gross earnings of the licensee.

72

As required under the Broadcasting Services (Commercial Radio Compliance Program) Standard 2000.
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5. Other Regulatory Activities
ThisȱchapterȱexaminesȱACMA’sȱregulatoryȱactivitiesȱassociatedȱwithȱmediaȱownershipȱ
andȱcontrolȱandȱbroadcastȱlicenceȱfees.ȱ

Media ownership and control
5.1
ACMAȱ hasȱ responsibilityȱ forȱ monitoringȱ theȱ mediaȱ industry’sȱ
adherenceȱ toȱ theȱ ownershipȱ andȱ controlȱ rulesȱ establishedȱ byȱ theȱ BSA.ȱ Theȱ
mediaȱ lawsȱ inȱ placeȱ upȱ toȱ 31ȱ Januaryȱ 2007ȱ containedȱ prohibitionsȱ onȱ foreignȱ
ownershipȱ andȱ control,ȱ andȱ controllingȱ moreȱ thanȱ oneȱ licenceȱ inȱ aȱ licenceȱ
area. 73 ȱ Newȱ mediaȱ laws,ȱ underȱ theȱ Broadcastingȱ Servicesȱ Amendmentȱ (Mediaȱ
Ownership)ȱ Actȱ 2006,ȱ cameȱ intoȱ effectȱ onȱ 1ȱFebruaryȱ 2007.ȱ Theȱ newȱ
arrangementsȱ introducedȱ prohibitionsȱ onȱ unacceptableȱ mediaȱ diversityȱ
situationsȱ andȱ unacceptableȱ threeȬwayȱ controlȱ situations. 74 ȱ Theȱ publicȱ isȱ keptȱ
informedȱofȱchangesȱinȱownershipȱandȱcontrolȱthroughȱACMA’sȱNotificationsȱ
Register. 75 ȱ Theȱ ANAOȱ examinedȱ ACMA’sȱ managementȱ ofȱ licensees’ȱ andȱ
publishers’ȱcomplianceȱwithȱtheȱreportingȱrequirementsȱofȱtheȱBSA.ȱ

Compliance with the previous media ownership and control rules
5.2
Theȱ mediaȱ ownershipȱ andȱ controlȱ rulesȱ thatȱ appliedȱ upȱ toȱ
31ȱJanuaryȱ2007ȱrequiredȱcommercialȱradioȱandȱtelevisionȱlicenseesȱtoȱprovideȱ
annualȱ returnsȱ outliningȱ theȱ peopleȱ inȱ controlȱ ofȱ theȱ licences,ȱ andȱ toȱ notifyȱ
ACMAȱ whenȱ controllingȱ interestsȱ changed.ȱ Returnsȱ forȱ 2005–06ȱ coveringȱ allȱ
licences,ȱ withȱ theȱ exceptionȱ ofȱ two,ȱ hadȱ beenȱ submittedȱ byȱ Novemberȱ 2006.ȱ
TheȱownerȱofȱtwoȱradioȱlicencesȱinȱregionalȱWAȱdidȱnotȱsubmitȱannualȱreturnsȱ
andȱACMAȱwasȱofȱtheȱviewȱtheyȱhadȱceasedȱbroadcasting.ȱȱ
5.3
DuringȱtheȱperiodȱfromȱJulyȱ2005ȱtoȱ3ȱFebruaryȱ2007ȱ(theȱdayȱbeforeȱtheȱ
newȱ mediaȱ controlȱ lawsȱ cameȱ intoȱ force),ȱ ACMAȱ receivedȱ 66ȱ notificationsȱ ofȱ
changesȱinȱcontrolȱinvolvingȱ189ȱcommercialȱradioȱlicencesȱandȱ13ȱcommercialȱ
73

Licence areas are the specified geographic boundaries of television and radio licences. Licensees must,
within the context of broadcasting practicalities, broadcast only in their licence areas.

74

An unacceptable media diversity situation arises if there are fewer than five points in any metropolitan
licence area or fewer than four points in any regional licence area. In general, each registrable media
group constitutes one point, as does each separate media operation that is not part of a registrable
media group. An unacceptable three-way control situation arises if a person is in a position to
exercise control of a commercial television licence, a commercial radio licence and an associated
newspaper in the one radio licence area.

75

Reports based on the register are on ACMA’s website at www.acma.gov.au.
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televisionȱ licences. 76 ȱ Theȱ ANAOȱ notedȱ majorȱ primaȱ facieȱ nonȬcomplianceȱ byȱ
licenseesȱinȱlodgingȱnotificationsȱwithinȱtheȱrequiredȱsevenȱdays. 77 ȱOverȱhalfȱofȱ
theȱnotificationsȱwereȱlodgedȱmoreȱthanȱaȱmonthȱafterȱtheȱrelevantȱtransaction,ȱ
includingȱ 19ȱ notificationsȱ (29ȱperȱcent)ȱ thatȱ wereȱlodgedȱoverȱ aȱ yearȱafterȱ theȱ
transaction.ȱȱ
5.4
ACMAȱadvisedȱthatȱnoȱformalȱenforcementȱactionȱhasȱbeenȱtakenȱorȱisȱ
proposedȱ inȱ respectȱ ofȱ theȱ breachesȱ underȱ theȱ oldȱ mediaȱ ownershipȱ andȱ
controlȱ laws.ȱ ACMAȱ decidedȱ that,ȱ asȱ theȱ lawsȱ hadȱ changedȱ andȱ theȱ onlyȱ
remediesȱavailableȱunderȱtheȱoldȱlawsȱinvolvedȱprosecutionȱbyȱtheȱDirectorȱofȱ
PublicȱProsecutions,ȱitȱwasȱmoreȱappropriateȱtoȱtakeȱanȱeducativeȱapproachȱinȱ
theȱfirstȱfewȱmonths,ȱfollowingȱtheȱintroductionȱofȱtheȱnewȱmediaȱownershipȱ
andȱ controlȱ laws.ȱ Theȱ newȱ lawsȱ alsoȱ giveȱ ACMAȱ aȱ greaterȱ rangeȱ ofȱ
enforcementȱ options,ȱ includingȱ theȱ abilityȱ toȱ issueȱ infringementȱ notices.ȱ
ACMAȱadvisedȱinȱAprilȱ2008ȱthatȱitȱwasȱsendingȱlettersȱinformingȱlicenseesȱofȱ
theȱnewȱnotificationȱprovisions.ȱȱ

Compliance with the new media ownership and control rules
5.5
TheȱRegisterȱofȱControlledȱMediaȱGroupsȱ(RCMG)ȱisȱaȱcoreȱcomponentȱ
ofȱ theȱ newȱ mediaȱ ownershipȱ rules.ȱ Itȱ listsȱ theȱ mediaȱ groupsȱ inȱ eachȱ licenceȱ
area,ȱ theȱ mediaȱ operationsȱ thatȱ formȱ partȱ ofȱ aȱ groupȱ andȱ theȱ controllersȱ ofȱ
thoseȱ operations.ȱ Theȱ RCMGȱ wasȱ createdȱ fromȱ notificationsȱ receivedȱ fromȱ
mediaȱownersȱ andȱcontrollersȱandȱ publishedȱbyȱ ACMAȱ inȱ Marchȱ 2007. 78 ȱ Theȱ
RCMGȱ providesȱ newȱ informationȱ toȱ theȱ industryȱ andȱ theȱ communityȱ onȱ theȱ
existenceȱofȱregistrableȱmediaȱgroupsȱinȱlicenceȱareasȱacrossȱAustralia.ȱACMAȱ
receivedȱallȱrequiredȱnotificationsȱinȱrespectȱofȱlicenseesȱandȱpublishers,ȱalbeitȱ
aȱ fewȱ afterȱ theȱ dueȱ date,ȱ withȱ theȱ exceptionȱ ofȱ twoȱ radioȱ licences. 79 ȱ Inȱ
Marchȱ2007,ȱownershipȱofȱtheseȱlicencesȱwasȱtransferredȱandȱACMAȱindicatedȱ
itȱwasȱmonitoringȱcomplianceȱbyȱtheȱnewȱowner.ȱ
5.6
InȱearlyȱAprilȱ2007,ȱACMAȱwroteȱtoȱ25ȱlicensees/publishersȱindicatingȱ
thatȱitȱhadȱnotȱreceivedȱtheȱrequiredȱnotificationsȱfromȱ50ȱcontrollers. 80 ȱFormalȱ
76

Some notifications separately recorded by ACMA are related to the same media transaction. Some
licences are included in more than one notification.

77

In some cases, licensees may not be aware of relevant transactions at the time they occur and only
become aware at a future time (for example, changes in ownership of a ‘distant’ holding company that
indirectly controls a licence).

78

This was a one-off requirement. Note that annual notifications are also required under s.62 of the BSA.

79

The same two licences that failed to lodge their 2005–06 annual returns (see para. 5.2).

80

A controller of a media group means a person who is in a position to exercise control of each media
operation in the media group.
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warningȱ lettersȱ wereȱ thenȱ sentȱ toȱ theȱ 17ȱpersons/companiesȱ thatȱ hadȱ stillȱ notȱ
providedȱ notificationsȱ byȱ midȬAprilȱ 2007.ȱ Byȱ Augustȱ 2007,ȱ ACMAȱ indicatedȱ
thatȱallȱpersonsȱhadȱcompliedȱwithȱtheirȱobligations.ȱȱ
Notifying ACMA of changes to media control and ownership
5.7
Theȱ newȱ mediaȱ ownershipȱ andȱ controlȱ rulesȱ alsoȱ requireȱ commercialȱ
radioȱ andȱ televisionȱ licenseesȱ toȱ notifyȱ ACMAȱ whenȱ controllingȱ interestsȱ
changeȱ andȱ toȱ provideȱ annualȱ returnsȱ outliningȱ theȱ peopleȱ inȱ controlȱ ofȱ
licences. 81 ȱ ACMAȱ mustȱ enterȱ changesȱ intoȱ theȱ RCMG,ȱ whereȱ required,ȱ asȱ
‘unconfirmed’ȱ withinȱ twoȱ daysȱ ofȱ receivingȱ notifications 82 ȱ andȱ reviewȱ andȱ
confirmȱorȱcancelȱtheȱentriesȱwithinȱ28ȱdays.ȱSimilarȱrequirementsȱapplyȱtoȱtheȱ
removalȱandȱalterationȱofȱentries.ȱ
5.8
Inȱ Augustȱ 2007,ȱ ACMAȱ conductedȱ aȱ ‘stocktake’ȱ ofȱ theȱ timelinessȱ ofȱ
theseȱnotificationsȱunderȱtheȱnewȱarrangementsȱwhichȱwereȱimplementedȱfromȱ
4ȱ Februaryȱ 2007.ȱ Aȱ draftȱ internalȱ reportȱ foundȱ thatȱ manyȱ licensees/ȱ
publishers/controllersȱ hadȱ lodgedȱ notificationsȱ late,ȱ orȱ hadȱ failedȱ toȱ notifyȱ
ACMAȱ ofȱ changeȱ ofȱ controlȱ events.ȱ Duringȱ theȱ periodȱ 4ȱ Februaryȱ 2007ȱ toȱ
18ȱJulyȱ 2007,ȱ ACMAȱ receivedȱ 33ȱ changeȱ ofȱ controlȱ notificationsȱ involvingȱ
145ȱcommercialȱ radioȱ licences,ȱ 13ȱcommercialȱ televisionȱ licences,ȱ andȱ
12ȱassociatedȱ newspapers.ȱ Ofȱ these,ȱ ACMAȱ identifiedȱ 18ȱ casesȱ ofȱ lateȱ
notificationsȱorȱfailuresȱtoȱnotifyȱACMA,ȱincludingȱthreeȱthatȱwereȱmoreȱthanȱ
10ȱyearsȱlate.ȱTheȱdraftȱreportȱrecommendedȱsendingȱformalȱwarningȱlettersȱtoȱ
licensees,ȱ publishersȱ andȱ controllersȱ inȱ 15ȱ cases—asȱ aȱ precursorȱ toȱ issuingȱ
infringementȱ notices.ȱ Theȱ draftȱ reportȱ alsoȱ recommendedȱ ACMAȱ adoptȱ aȱ
standardȱprocedureȱforȱdealingȱwithȱlateȱorȱincompleteȱnotificationsȱofȱchangeȱ
ofȱcontrolȱevents.ȱȱ
5.9
ACMAȱ advisedȱ thatȱ aȱ reviewȱ ofȱ theȱ internalȱ reportȱ wasȱ completedȱ inȱ
Februaryȱ 2008ȱ andȱ enforcementȱ actionȱ hasȱ commenced—twelveȱ formalȱ
warningsȱ haveȱ beenȱ sentȱ andȱ oneȱ infringementȱ noticeȱ isȱ beingȱ prepared.ȱ
ACMAȱ isȱ stillȱ toȱ developȱ aȱ standardȱ procedureȱ toȱ maximiseȱ complianceȱ byȱ
licensees,ȱ publishersȱ andȱ controllersȱ withȱ theȱ newȱ mediaȱ laws.ȱ Theȱ ANAOȱ
considersȱthatȱitȱisȱinȱACMA’sȱinterestsȱtoȱdevelopȱandȱimplementȱaȱstandardȱ
procedureȱ asȱ soonȱ asȱ possible.ȱ Further,ȱ theȱ timelinessȱ ofȱ complianceȱ andȱ
enforcementȱ actionȱ wouldȱ improveȱ wereȱ ACMAȱ toȱ developȱ standardȱ
timeframesȱ forȱ imposingȱ complianceȱ andȱ enforcementȱ action,ȱ basedȱ onȱ theȱ
81

This requirement is now extended to publishers of associated newspapers.

82

So long as the change event does not result in an unacceptable media diversity situation or an
unacceptable three-way control situation or breach any statutory control rules.
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seriousnessȱofȱtheȱidentifiedȱnonȬcompliance.ȱMonitoringȱagainstȱtheȱstandardȱ
timeframesȱcouldȱthenȱbeȱreportedȱinȱACMA’sȱmonthlyȱmanagementȱreports.ȱȱ
5.10
Theȱ ANAOȱ examinedȱ 11ȱ notificationsȱ ofȱ mediaȱ controlȱ changesȱ andȱ
foundȱ thatȱ ACMAȱ verifiedȱ theirȱ internalȱ consistencyȱ andȱ followedȱ upȱ anyȱ
missingȱorȱinaccurateȱinformationȱinȱaȱtimelyȱmanner.ȱTheȱchangesȱwereȱalsoȱ
correctlyȱrecordedȱonȱtheȱRCMG.ȱHowever,ȱthereȱwereȱsevenȱcasesȱwhereȱtheȱ
statutoryȱ declarationȱ hadȱ notȱ beenȱ completedȱ orȱ witnessed,ȱ orȱ whereȱ theȱ
certificationȱ hadȱ notȱ beenȱ signed.ȱ ACMAȱ advisedȱ thatȱ itȱ isȱ amendingȱ itsȱ
proceduresȱ toȱ requireȱ aȱ specificȱ checkȱ thatȱ formsȱ haveȱ beenȱ properlyȱ signedȱ
andȱwitnessed.ȱ
Annual returns under the new rules
5.11
Inȱrelationȱtoȱtheȱ2006–07ȱannualȱreturnsȱfromȱlicenseesȱandȱpublishers,ȱ
11ȱreturnsȱ(relatingȱtoȱsixȱradioȱnetworks)ȱwereȱreceivedȱlateȱandȱtwoȱreturnsȱ
(relatingȱ toȱ theȱ ownerȱ ofȱ twoȱ radioȱ licences,ȱ andȱ oneȱ publisher)ȱ wereȱ notȱ
received.ȱ ACMAȱ advisedȱ thatȱ comparisonsȱ betweenȱ theȱ RCMGȱ andȱ 2006–
07ȱannualȱ returnsȱ alsoȱ identifiedȱ eightȱ casesȱ whereȱ ACMAȱ hadȱ notȱ beenȱ
informedȱ ofȱ aȱ changeȱ ofȱ controlȱ eventȱ atȱ theȱ timeȱ itȱ occurred.ȱ ACMAȱ furtherȱ
advisedȱthatȱitȱsentȱformalȱwarningȱlettersȱtoȱ11ȱcommercialȱradioȱlicenseesȱinȱ
Januaryȱ 2008ȱ andȱ theȱ publisherȱ inȱ Marchȱ 2008ȱ whoȱ lodgedȱ lateȱ notifications.ȱ
OtherȱformalȱwarningsȱwereȱpendingȱasȱatȱAprilȱ2008.ȱȱ

Conclusion
5.12
ACMAȱhasȱnotȱtakenȱ(andȱdoesȱnotȱproposeȱtoȱtake)ȱenforcementȱactionȱ
toȱ addressȱ identifiedȱ nonȬcomplianceȱ withȱ theȱ changeȱ notificationsȱ underȱ theȱ
oldȱmediaȱownershipȱandȱcontrolȱrules.ȱInȱrelationȱtoȱtheȱnewȱrulesȱintroducedȱ
inȱ Februaryȱ 2007,ȱ ACMAȱ initiallyȱ tookȱ anȱ educativeȱ approachȱ and,ȱ moreȱ
recently,ȱhasȱissuedȱformalȱwarningȱnoticesȱforȱbreachesȱunderȱtheȱnewȱrules.ȱ
Anȱ absenceȱ ofȱ timelyȱ actionȱ createsȱ aȱ riskȱ thatȱ nonȬcomplianceȱ willȱ notȱ beȱ
properlyȱaddressed.ȱEarlyȱenforcementȱactionȱsendsȱaȱmessageȱtoȱbroadcastersȱ
thatȱ nonȬcomplianceȱ isȱ notȱ acceptable.ȱ ACMAȱ committingȱ toȱ implementingȱ aȱ
standardȱ operatingȱ procedureȱ willȱ helpȱ toȱ addressȱ broadcasters’ȱ
nonȬcomplianceȱinȱaȱmoreȱtimelyȱmanner.ȱDevelopingȱstandardȱtimeframesȱtoȱ
imposeȱcomplianceȱandȱenforcementȱactionȱwillȱalsoȱassistȱinȱthisȱregard.ȱ
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Recommendation No.4
5.13
Toȱ improveȱ complianceȱ withȱ theȱ requirementȱ toȱ notifyȱ ACMAȱ ofȱ
changeȱofȱcontrolȱeventsȱunderȱPartȱ5ȱofȱtheȱBroadcastingȱServiceȱActȱ1992,ȱtheȱ
ANAOȱrecommendsȱthatȱACMA:ȱȱ
(a)

finaliseȱ andȱ implementȱ aȱ standardȱ operatingȱ procedureȱ forȱ handlingȱ
lateȱorȱincompleteȱnotifications;ȱandȱ

(b)

developȱ standardȱ timeframesȱ toȱ imposeȱ complianceȱ andȱ enforcementȱ
action,ȱ basedȱ onȱ theȱ seriousnessȱ ofȱ theȱ breaches,ȱ andȱ monitorȱ
performanceȱagainstȱtheȱtimeframes.ȱȱ

ACMA response
5.14
ACMAȱ agreesȱ withȱ theȱ recommendation.ȱ Thisȱ workȱ hasȱ beenȱ
underwayȱ forȱ someȱ timeȱ andȱ formalisedȱ standardȱ operatingȱ proceduresȱ andȱ
timeframesȱ forȱ complianceȱ andȱ enforcementȱ inȱ relationȱ toȱ changeȱ ofȱ controlȱ
eventsȱwillȱbeȱestablishedȱbyȱmidȬ2008.ȱ

Compliance with approvals and directions under Part 5 of the BSA
5.15
TheȱBSAȱgivesȱACMAȱtheȱauthorityȱtoȱgrantȱpriorȱapprovalȱforȱpartiesȱ
toȱtemporarilyȱbreachȱmediaȱownershipȱandȱcontrolȱlaws;ȱandȱdirectȱpartiesȱtoȱ
takeȱ actionȱ toȱ complyȱ withȱ mediaȱ ownershipȱ andȱ controlȱ laws. 83 ȱ Theȱ ANAOȱ
examinedȱ theȱ priorȱ approvalsȱ grantedȱ andȱ directionsȱ givenȱ duringȱ 2005–06ȱ
andȱ 2006–07.ȱ Allȱ wereȱ supportedȱ byȱ documentationȱ andȱ anȱ appropriateȱ
considerationȱofȱtheȱrelevantȱmatters—atȱtimesȱwithȱtheȱassistanceȱofȱACMA’sȱ
legalȱarea.ȱMediaȱownership/controlȱchangeȱnotificationsȱlodgedȱsubsequentlyȱ
withȱ ACMAȱ indicatedȱ thatȱ thoseȱ subjectȱ toȱ theȱ approvalsȱ andȱ directionsȱ hadȱ
compliedȱwithȱthemȱbeforeȱtheirȱexpiry.ȱ

Broadcast licence fees
5.16
Collectingȱ theȱ feesȱ payableȱ inȱ respectȱ ofȱ commercialȱ televisionȱ andȱ
radioȱlicencesȱisȱaȱprimaryȱfunctionȱforȱACMA.ȱLicenceȱfeeȱpolicy,ȱandȱultimateȱ
financialȱaccountabilityȱinȱtermsȱofȱAustralianȱGovernmentȱrevenueȱrestsȱwithȱ
theȱ Ministerȱ andȱ theȱ Departmentȱ ofȱ Broadband,ȱ Communicationsȱ andȱ theȱ
DigitalȱEconomy. 84 ȱFeesȱareȱcalculatedȱasȱaȱpercentageȱofȱtheȱgrossȱearningsȱtheȱ
83

Appendix 6 summarises the 11 provisions of the BSA where ACMA can grant temporary approval or
direct parties to comply.

84

Formerly, the Department of Communications, Information Technology and the Arts.
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licenseeȱ receivedȱ forȱ advertisingȱ andȱ otherȱ matterȱ broadcastȱ overȱ theȱ licenceȱ
serviceȱduringȱtheȱpreviousȱfinancialȱyear. 85 ȱȱ

Collection of fees
5.17
Broadcastȱ licenceȱ feesȱ areȱ selfȬassessedȱ andȱ commercialȱ broadcastersȱ
areȱ toȱ provideȱ theȱ followingȱ financialȱ informationȱ toȱ ACMAȱ andȱ payȱ theȱ
appropriateȱlicenceȱfeesȱbyȱ31ȱDecemberȱeachȱyear:ȱȱ
x

aȱstatutoryȱdeclarationȱmadeȱbyȱtheȱchiefȱexecutiveȱofficerȱorȱsecretaryȱ
ofȱtheȱlicenseeȱstatingȱtheȱamountȱofȱgrossȱearnings;ȱ

x

anȱauditor’sȱstatementȱstatingȱtheȱamountȱofȱgrossȱearnings;ȱȱ

x

anȱauditedȱprofitȱandȱlossȱstatementȱandȱbalanceȱsheet;ȱandȱ

x

information,ȱ inȱ anȱ approvedȱ form,ȱ onȱ howȱ theȱ licenseeȱ calculatedȱ theȱ
amountȱofȱlicenceȱfeesȱpaid.ȱ

5.18
ACMAȱ commencedȱ aȱ reviewȱ ofȱ itsȱ broadcastȱ licenceȱ feesȱ collectionȱ
processesȱinȱlateȱ2006ȱwithȱtheȱaimȱofȱstreamliningȱproceduresȱforȱtheȱbenefitȱ
ofȱ bothȱ broadcastersȱ andȱ ACMA.ȱ Itȱ introducedȱ theȱ electronicȱ submissionȱ ofȱ
documentationȱ andȱ electronicȱ fundsȱ transfersȱ ofȱ licenceȱ feeȱ paymentsȱ forȱ theȱ
2006–07ȱreturns.ȱACMAȱalsoȱrevisedȱandȱfurtherȱimprovedȱtheȱguidanceȱnotesȱ
providedȱforȱfeeȱcollectionsȱdueȱonȱ31ȱDecemberȱ2007.ȱȱ
Fees calculated and collected by ACMA
5.19
ACMAȱ collectedȱ aȱ totalȱ ofȱ $275.9ȱ millionȱ inȱ broadcastȱ licenceȱ feesȱ inȱ
2006–07.ȱ Televisionȱ broadcastersȱ paidȱ $254.6ȱ millionȱ (92ȱperȱ cent)ȱ andȱ radioȱ
broadcastersȱpaidȱ$21.3ȱmillionȱ(eightȱperȱcent).ȱAȱrecalculationȱbyȱtheȱANAOȱ
ofȱtheȱbroadcastȱlicenceȱfeesȱpayableȱfoundȱonlyȱveryȱminorȱerrorsȱandȱthatȱtheȱ
numberȱ ofȱ licenseesȱ payingȱ theirȱ feesȱ afterȱ theȱ statutoryȱ deadlineȱ fellȱ fromȱ
13ȱinȱ 2005–06ȱ toȱ threeȱ inȱ 2006–07.ȱ Inȱ 2005–06,ȱ 19ȱ ofȱ theȱ 21ȱ radioȱ stationsȱ thatȱ
changedȱ handsȱ inȱ 2005–06ȱ submittedȱ returnsȱ coveringȱ onlyȱ partȱ ofȱ theȱ year,ȱ
notȱtheȱfullȱyear,ȱindicatingȱaȱlackȱofȱunderstandingȱbyȱnewȱlicenseesȱofȱtheirȱ
obligationsȱunderȱtheȱBSAȱandȱtheȱRadioȱLicenceȱFeesȱActȱ1964.ȱACMAȱadvisedȱ
thatȱ itȱ hasȱremindedȱ licenseesȱofȱtheirȱlegislativeȱ obligationsȱ andȱ refundsȱ anyȱ
licenceȱfeeȱoverpaymentsȱandȱseeksȱtoȱrecoverȱanyȱunderpayments.ȱȱ

85

The percentage of licence fees increases up to a maximum of nine per cent for television licensees and
3.25 per cent for radio licensees.
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Risks to accurately calculating licence fees
5.20
ToȱfacilitateȱaccurateȱselfȬassessments,ȱACMAȱandȱbroadcastersȱrequireȱ
aȱ commonȱ understandingȱ ofȱ theȱ natureȱ ofȱ broadcasters’ȱ revenueȱ sourcesȱ andȱ
theirȱ applicabilityȱ toȱ licenceȱ feeȱ calculations.ȱ ACMAȱ providesȱ formsȱ andȱ
guidanceȱnotesȱforȱlicenseesȱonȱitsȱwebsite,ȱwhichȱwereȱdevelopedȱbyȱtheȱABAȱ
inȱ theȱ earlyȱ 1990s.ȱ Althoughȱ theȱ guidanceȱ notesȱ wereȱ updatedȱ byȱ ACMAȱ inȱ
2006,ȱ theyȱ stillȱ reflectȱ theȱ underlyingȱ assumptionsȱ usedȱ inȱ theȱ earlyȱ 1990s,ȱ
whichȱwereȱbasedȱonȱindustryȱpracticeȱatȱthatȱtime.ȱHowever,ȱtheȱindustryȱhasȱ
undergoneȱ significantȱ changesȱ sinceȱ theȱ guidelinesȱ wereȱ firstȱ developedȱ
16ȱyearsȱ ago.ȱ Theseȱ changesȱ includeȱ largerȱ paymentsȱ forȱ sportingȱ eventsȱ andȱ
theȱ riseȱ inȱ newȱ programmingȱ thatȱ allowsȱ broadcastersȱ toȱ reduceȱ costsȱ andȱ
accessȱnewȱformsȱofȱrevenue.ȱThisȱincludes:ȱ
x

realityȱtelevisionȱprograms 86 ;ȱ

x

advertiserȬfundedȱprogramming;ȱȱ

x

paidȱproductȱplacements;ȱȱ

x

brandedȱcontent;ȱȱ

x

thirdȱpartyȱarrangementsȱ(suchȱasȱcashȱforȱcomments);ȱandȱ

x

financialȱarrangementsȱbetweenȱadvertisers,ȱnetworksȱandȱstations.ȱ

5.21
Increasingly,ȱtheȱextentȱtoȱwhichȱtheseȱnewȱformatsȱaffectȱbroadcasters’ȱ
licenceȱ feeȱ obligationsȱ dependsȱ onȱ theȱ exactȱ natureȱ ofȱ contractualȱ
arrangementsȱ inȱ place.ȱ Withoutȱ adequateȱ knowledgeȱ ofȱ theseȱ arrangements,ȱ
ACMAȱ canȱ neitherȱ provideȱ guidanceȱ toȱ broadcastersȱ onȱ theirȱ legislativeȱ
obligationsȱ norȱ assureȱ itselfȱ andȱ keyȱ stakeholdersȱ thatȱ allȱ broadcastȱ licensingȱ
feesȱareȱbeingȱcalculatedȱcorrectly.ȱ
5.22
Evenȱ forȱ traditionalȱ broadcastingȱ revenueȱ streams,ȱ theȱ ACMAȱ
guidanceȱ notesȱ provideȱ onlyȱ limitedȱ informationȱ aboutȱ howȱ theȱ variousȱ
revenueȱ itemsȱ shouldȱ beȱ treated.ȱ Thisȱ lackȱ ofȱ detailedȱ instructionsȱ allowsȱ
licenseesȱtoȱadoptȱtheirȱownȱinterpretationȱofȱtheȱlegislation,ȱwithȱanȱattendantȱ
riskȱofȱsignificantȱvariationsȱandȱinconsistenciesȱbetweenȱreturns.ȱAȱrevisionȱtoȱ
theȱguidelinesȱwouldȱaidȱbothȱACMAȱandȱtheȱbroadcasters.ȱ

86

Many reality television programs generate revenue through audience interactions such as calling
1900 telephone lines to vote for/against particular contestants. Relationships may also exist between
producers and broadcasters concerning the various types of revenue associated with such programs.
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ACMA’s auditing of broadcast licence fee returns
5.23
ACMAȱ hasȱ theȱ powerȱ toȱ conductȱ auditsȱ ofȱ broadcastȱ licenceȱ feesȱ
returnsȱunderȱtheȱBSA.ȱTheȱformerȱ ABAȱ conductedȱanȱauditȱprogramȱduringȱ
2001ȱtoȱ2004.ȱAlthoughȱtheȱauditsȱfoundȱaȱgenerallyȱhighȱlevelȱofȱcompliance,ȱ
theyȱraisedȱquestionsȱaboutȱtheȱtreatmentȱofȱvariousȱitemsȱofȱrevenue—mainlyȱ
commissionsȱandȱcontraȱrevenue. 87 ȱInȱOctoberȱ2007,ȱtheȱAuthorityȱdecidedȱtoȱ
recommenceȱaȱtargetedȱauditȱprogramȱforȱbroadcastȱlicenceȱfeesȱreturnsȱto:ȱ
x

provideȱassuranceȱthatȱACMAȱisȱcollectingȱtheȱamountȱofȱbroadcastingȱ
feesȱprescribedȱbyȱlegislation;ȱ

x

provideȱ ACMAȱ withȱ aȱ muchȱ moreȱ detailedȱ understandingȱ ofȱ currentȱ
andȱemergingȱpracticesȱinȱtheȱbroadcastingȱindustry;ȱ

x

assistȱ ACMAȱ toȱ provideȱ clearȱ guidanceȱ toȱ broadcastersȱ onȱ theirȱ
legislativeȱobligations;ȱandȱ

x

improveȱ consistencyȱ andȱ integrityȱ ofȱ returnsȱ submittedȱ byȱ
broadcasters.ȱ

5.24
TheȱANAOȱsupportsȱACMAȱimplementingȱaȱtargetedȱauditȱprogramȱofȱ
broadcastȱ licenceȱ feesȱ returnsȱ asȱ partȱ ofȱ anȱ integratedȱ riskȬbasedȱ strategyȱ toȱ
maximiseȱcompliance.ȱ

Requirements of broadcasters’ internal operations
5.25
Commercialȱ broadcasters’ȱ complianceȱ (orȱ nonȬcompliance)ȱ withȱ mostȱ
provisionsȱofȱtheȱBSA,ȱstandardsȱandȱCodesȱofȱPracticeȱisȱdemonstrableȱtoȱtheȱ
publicȱ and/orȱ ACMAȱ throughȱ theirȱ broadcastsȱ andȱ theȱ informationȱ theyȱ
provideȱtoȱACMA. 88 ȱHowever,ȱthereȱareȱprovisionsȱwithinȱtheȱindustryȱCodesȱ
andȱ standardsȱ thatȱ areȱ notȱ visibleȱ toȱ ACMAȱ orȱ theȱ public,ȱ butȱ relateȱ toȱ theȱ
internalȱ operationsȱ ofȱ broadcasters.ȱ Theseȱ provisionsȱ areȱ summarisedȱ inȱ
Tableȱ5.1.ȱȱ

87

Contra revenue occurs where two parties who owe each other money offset the payments such that only
the net amount is paid. Anti-avoidance provisions in the Television Licence Fees Act 1964 and Radio
Licence Fees Act 1964 allow the Authority to treat the revenue of a related party as revenue of the
licensee for broadcast licence fee calculation purposes.

88

The information includes compliance returns for Australian, children’s and local content quotas, antisiphoning information and annual returns and change notifications under the media ownership and
control rules.
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5.26
Requiringȱ broadcastersȱ toȱ publishȱ theirȱ emergencyȱ broadcastȱ
proceduresȱandȱcomplianceȱprogramsȱ(radioȱonly)ȱonȱtheirȱwebsites,ȱasȱwellȱasȱ
theȱ resultsȱ ofȱ theirȱ annualȱ review/audit,ȱ wouldȱ demonstrateȱ broadcasters’ȱ
complianceȱwithȱtheseȱprovisions.ȱ
Table 5.1
Provisions insufficiently monitored by ACMA
Provision

Description
Commercial radio and television broadcasters are required to:

Broadcast of Emergency
Information—Radio Code
8 & TV Code paragraphs
1.26–1.30

x

implement internal procedures to broadcast emergency warning
and information;

x

designate a 24-hour a day contact officer; and

x

conduct an annual review and update procedures.

Commercial radio broadcasters are required to formulate,
implement and maintain a compliance program to ensure
compliance with BSA, standards and Codes. Compliance programs
must:
Broadcasting Services
(Commercial Radio
Compliance Program)
Standard 2000

Source:

x

be in writing;

x

designate a senior officer of the broadcaster as responsible for
operational compliance;

x

be provided to all operational staff in operational areas;

x

establish a formal training program for all operational staff, to be
conducted at induction and at least once a year; and

x

have a monitoring strategy and an annual audit of compliance.

Commercial Television Industry Code of Practice; Commercial Radio Codes of Practice and
Guidelines, and Broadcasting Services (Commercial Radio Compliance Program) Standard 2000.
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6. Governance Arrangements
ThisȱchapterȱaddressesȱACMA’sȱgovernanceȱarrangements,ȱparticularlyȱinȱrelationȱtoȱ
itsȱ regulationȱ ofȱ commercialȱ broadcasting.ȱ ACMA’sȱ governanceȱ framework,ȱ
managementȱofȱrisks,ȱandȱperformanceȱmanagementȱandȱreporting,ȱareȱexamined.ȱ

Introduction
6.1
Soundȱ governanceȱ arrangementsȱ enableȱ aȱ regulatorȱ toȱ meetȱ itsȱ
responsibilitiesȱ andȱ beȱ accountableȱ forȱ itsȱ decisionsȱ andȱ actions.ȱ Theyȱ alsoȱ
assistȱ aȱ regulatorȱ toȱ meetȱ communityȱ expectationsȱ andȱ toȱ buildȱ stakeholderȱ
andȱpublicȱconfidence. 89ȱ

ACMA’s corporate governance framework
6.2
TheȱamalgamationȱofȱtheȱAustralianȱBroadcastingȱAuthorityȱ(ABA)ȱandȱ
Australianȱ Communicationsȱ Authorityȱ (ACA)ȱ broughtȱ togetherȱ twoȱ veryȱ
differentȱorganisationsȱwithȱdifferentȱculturesȱandȱwaysȱofȱoperating.ȱMostȱofȱ
theȱ membersȱ appointedȱ toȱ theȱ Authorityȱ wereȱ notȱ onȱ theȱ Boardsȱ ofȱ itsȱ
predecessors.ȱ Withinȱ ACMA’sȱ firstȱ yearȱ ofȱ operation,ȱ someȱ experiencedȱ
membersȱ fromȱ theȱ seniorȱ managementȱ teamsȱ ofȱ theȱ ABAȱ andȱ ACAȱ left.ȱ Theȱ
organisationȱ alsoȱ underwentȱ aȱ majorȱ restructure,ȱ toȱ betterȱ reflectȱ theȱ
convergingȱ natureȱ ofȱ theȱ communicationsȱ environment.ȱ Figureȱ 6.1ȱ illustratesȱ
ACMA’sȱcurrentȱstructureȱandȱhighlightsȱcommercialȱbroadcastingȱregulationȱ
responsibilities.ȱ

89

ANAO 2007, Administering Regulation: Better Practice Guide, p. 7.
ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
97

Figure 6.1
ACMA’s organisational structure
Authority
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x
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¾ Legal
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x
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Strategy
Analysis
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Co-ordination
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Services
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¾ Digital
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Taskforce
Branch
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Content and
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Members of the Executive Management Group includes General Managers of all Divisions
Branches regularly involved in commercial broadcasting regulation
Source:

ACMA

6.3
ACMA’sȱ governanceȱ arrangementsȱ inȱ theȱ 18ȱ monthsȱ followingȱ itsȱ
establishmentȱ lackedȱ cohesion.ȱ Elementsȱ ofȱ corporateȱ governance,ȱ suchȱ asȱ
fraudȱ control,ȱ internalȱ audit,ȱ riskȱ management,ȱ performanceȱ reportingȱ andȱ
businessȱplanning,ȱwereȱgenerallyȱconsideredȱinȱisolation,ȱratherȱthanȱwithinȱaȱ
coordinatedȱframework.ȱToȱaddressȱtheseȱshortcomings,ȱinȱJuneȱ2007ȱACMA’sȱ
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ȱ
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Executiveȱ Managementȱ Group 90 ȱ endorsedȱ aȱ newȱ corporateȱ governanceȱ
frameworkȱ(illustratedȱinȱFigureȱ6.2)ȱandȱprocessȱforȱimplementation.ȱȱ
Figure 6.2
ACMA’s corporate governance framework
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ȱ
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ȱ
ȱ
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Source:
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ACMA

6.4
Aȱ preliminaryȱ assessmentȱ byȱ ACMAȱ identifiedȱ theȱ followingȱ gapsȱ
betweenȱitsȱexistingȱarrangementsȱandȱdesiredȱgovernanceȱpractices:ȱ
x

performanceȱmeasurementȱandȱreportingȱwasȱfocusedȱonȱactivitiesȱandȱ
theirȱ results,ȱ withȱ veryȱ limitedȱ measurementȱ andȱ reportingȱ ofȱ
performanceȱagainstȱstandardsȱorȱtargets;ȱ

x

linkagesȱ betweenȱ higherȱ andȱ lowerȱ levelȱ planningȱ processesȱ wereȱ
unclear;ȱ

x

documentationȱofȱregulatoryȱproceduresȱandȱpolicyȱinterpretationsȱwasȱ
limited;ȱandȱ

x

riskȱmanagementȱwasȱatȱanȱearlyȱstageȱofȱdevelopment.ȱ

90

Comprising the Chairman, other full-time Authority members and the General Managers heading
ACMA’s five Divisions (refer Figure 6.1).
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6.5
Inȱ respectȱ ofȱ commercialȱ broadcasting,ȱ theȱ ANAOȱ agreesȱ withȱ thisȱ
preliminaryȱ assessment.ȱ Inȱ particular,ȱ thisȱ auditȱ identifiedȱ areasȱ ofȱ ACMA’sȱ
internalȱ andȱ externalȱ performanceȱ reportingȱ processesȱ thatȱ couldȱ beȱ
improved 91 ,ȱ andȱ notedȱ theȱ absenceȱ ofȱ policiesȱ andȱ proceduresȱ manualsȱ toȱ
guideȱACMA’sȱstaff. 92ȱ
6.6
ACMAȱ advisedȱ thatȱ itȱ expectsȱ toȱ completeȱ aȱ moreȱ comprehensiveȱ
assessmentȱinȱMayȱ2008ȱandȱ toȱdevelopȱ aȱ workplanȱsoonȱafterȱ toȱaddressȱtheȱ
gapsȱinȱitsȱgovernanceȱarrangements.ȱTheȱANAOȱsupportsȱACMA’sȱapproachȱ
toȱimplementingȱitsȱrevisedȱcorporateȱgovernanceȱframework.ȱ

Review of ACMA’s funding requirements
6.7
AnȱexternalȱreviewȱofȱACMA’sȱfundingȱrequirementsȱwasȱcompletedȱinȱ
Januaryȱ2007. 93 ȱThisȱreviewȱdeterminedȱthatȱACMAȱrequiredȱanȱeightȱperȱcentȱ
increaseȱinȱfundingȱoverȱtheȱperiodȱ2007–08ȱtoȱ2010–11ȱtoȱdeliverȱitsȱregulatoryȱ
functionsȱ (inȱ anȱ environmentȱ ofȱ increasingȱ activityȱ volumes)ȱ andȱ theȱ newȱ
measuresȱandȱactivitiesȱrequestedȱbyȱGovernment.ȱACMAȱidentifiedȱactivitiesȱ
andȱ tasksȱ thatȱ couldȱ beȱ adverselyȱ affectedȱ byȱ competingȱ prioritiesȱ shouldȱ
fundingȱcontinueȱatȱcurrentȱlevels.ȱTheseȱactivitiesȱincluded:ȱ
x

theȱ developmentȱ ofȱ theȱ corporateȱ governanceȱ frameworkȱ andȱ
crossȬorganisationalȱ improvementȱ inȱ investigationȱ processesȱ couldȱ beȱ
delayedȱorȱdeferred;ȱandȱ

x

complianceȱ investigationsȱ andȱ complianceȱ andȱ enforcementȱ activitiesȱ
couldȱexperienceȱreductionsȱinȱresponsivenessȱand/orȱactivity.ȱ

6.8
ACMAȱindicatedȱthatȱaȱreductionȱinȱtheseȱactivitiesȱwouldȱincreaseȱtheȱ
riskȱ ofȱ industryȱ nonȬcompliance,ȱ itsȱ abilityȱ toȱ deliverȱ servicesȱ andȱ processȱ
inefficienciesȱ continuing.ȱ Inȱ Aprilȱ2008,ȱ ACMAȱ advisedȱ thatȱ itȱ continuesȱ toȱ
manageȱ itsȱ regulatoryȱ functionsȱ withinȱ tightȱ financialȱ andȱ resourcingȱ
constraints,ȱgivenȱthatȱitȱdidȱnotȱreceiveȱallȱtheȱadditionalȱfundingȱsought.ȱ

91

Refer paras. 2.34 - 2.35 and 3.55 - 3.62.

92

Refer paras. 2.22 and 3.12.

93

The review was undertaken under the direction of a steering committee with representatives from ACMA
and the former Departments of Finance and Administration, and Communications, Information
Technology and the Arts.
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Risk management
6.9
Riskȱ managementȱ isȱ crucialȱ toȱ regulatoryȱ administrationȱ asȱ itȱ guidesȱ
theȱ developmentȱ andȱ implementationȱ ofȱ complianceȱ strategiesȱ andȱ activities.ȱ
Priorȱ toȱ reviewingȱ itsȱ corporateȱ governanceȱ frameworkȱ ACMAȱ hadȱ limitedȱ
organisationȬwideȱ riskȱ managementȱ strategies,ȱ toolsȱ andȱ techniques.ȱ Inȱ
parallelȱwithȱitsȱgovernanceȱreview,ȱACMAȱisȱdevelopingȱaȱriskȱmanagementȱ
frameworkȱthatȱwillȱincorporate:ȱ
x

improvingȱtheȱqualityȱandȱconsistencyȱofȱriskȱanalysis;ȱ

x

betterȱlinkagesȱbetweenȱbusinessȱplansȱandȱriskȱmanagement;ȱ

x

applyingȱ aȱ consistentȱ methodologyȱ acrossȱ ACMAȱ toȱ definingȱ risk,ȱ itsȱ
consequencesȱandȱmitigationȱpriorities;ȱ

x

reportingȱregularlyȱonȱriskȱmanagement;ȱandȱ

x

obtainingȱ organisationȬwideȱ informationȱ onȱ riskȱ managementȱ thatȱ
allowsȱforȱsharingȱofȱbetterȱpracticeȱacrossȱdivisionsȱandȱsubjectȱmatterȱ
areas.ȱ

Risks to commercial broadcasting
6.10
Effectiveȱriskȱmanagementȱframeworksȱareȱableȱtoȱprovideȱintelligenceȱ
andȱdiscernȱtrendsȱandȱpatternsȱfromȱvariousȱdataȱsources.ȱSuchȱanalysisȱwillȱ
assistȱ ACMAȱ toȱ appropriatelyȱ manageȱ theȱ risksȱ posedȱ byȱ itsȱ coȬregulatoryȱ
approachȱtoȱbroadcastingȱservices,ȱanȱimportantȱpartȱofȱwhichȱisȱthe:ȱ
x

handlingȱ ofȱ Codeȱ complaintsȱ byȱ commercialȱ broadcastersȱ beforeȱ
investigationȱbyȱACMA;ȱandȱ

x

processesȱthatȱACMAȱhasȱinȱplaceȱtoȱgainȱassuranceȱthatȱbroadcastersȱ
areȱmeetingȱlegislativeȱrequirementsȱandȱindustryȱCodesȱofȱPractice.ȱ

6.11
ACMAȱ hasȱ identifiedȱ theȱ risksȱ facingȱ commercialȱ broadcastingȱ asȱ theȱ
timelinessȱ ofȱ investigationsȱ andȱ theȱ qualityȱ ofȱ programmingȱ dataȱ receivedȱ
fromȱbroadcastersȱtoȱassessȱregulatoryȱcompliance.ȱTheseȱrisksȱhaveȱbeenȱratedȱ
low.ȱ However,ȱ theȱ ANAOȱ considersȱ thatȱ thereȱ areȱ alsoȱ potentialȱ risksȱ toȱ theȱ
overallȱintegrityȱofȱtheȱcoȬregulatoryȱapproach,ȱgivenȱtheȱfollowing:ȱ
x

ACMAȱdoesȱnotȱmonitorȱtheȱrequirementȱforȱbroadcastersȱtoȱpubliciseȱ
theȱCodesȱofȱPracticeȱandȱtheirȱcomplaintsȱhandlingȱprocedures;ȱ
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x

broadcastersȱpotentiallyȱrestrictȱtheȱnumberȱofȱcomplaintsȱtheyȱreceiveȱ
byȱnotȱacceptingȱemailedȱcomplaints,ȱalthoughȱthisȱisȱtheȱmostȱpopularȱ
methodȱusedȱforȱmakingȱcomplaintsȱtoȱACMA;ȱ

x

theȱ considerableȱ levelȱ ofȱ stakeholderȱ dissatisfactionȱ withȱ theȱ
broadcastingȱcomplaintsȱprocessȱreportedȱinȱACMA’sȱRealityȱTelevisionȱ
Review;ȱ

x

ACMAȱdoesȱnotȱverifyȱtheȱaccuracyȱofȱtheȱcomplaintsȱandȱcomplianceȱ
dataȱreportedȱbyȱbroadcasters;ȱandȱ

x

theȱ highȱ numberȱ ofȱ complaintsȱ handlingȱ breachesȱ byȱ broadcastersȱ
identifiedȱ byȱ ACMA,ȱ coupledȱ withȱ primaȱ facieȱ breachesȱ notȱ fullyȱ
investigated.ȱ

6.12
Inȱ reȬassessingȱ theȱ risksȱ facingȱ commercialȱ broadcasting,ȱ ACMAȱ
shouldȱ alsoȱ considerȱ theȱ timelinessȱ ofȱ addressingȱ complaintsȱ andȱ theȱ qualityȱ
andȱ completenessȱ ofȱ complaintsȱ andȱ investigationsȱ data.ȱ Aȱ furtherȱ
considerationȱ isȱ theȱ riskȱ ofȱ nonȬcomplianceȱ notȱ beingȱ properlyȱ addressedȱ
becauseȱofȱtheȱlackȱofȱtimelyȱenforcementȱactionȱandȱfollowȬupȱbyȱACMA.ȱȱ
6.13
AnȱimportantȱelementȱofȱACMA’sȱriskȱmanagementȱframeworkȱhasȱtoȱ
beȱ theȱ ongoingȱ monitoringȱ ofȱ regulatoryȱ andȱ operationalȱ risks.ȱ Itȱ isȱ onlyȱ
throughȱ theȱ assessmentȱ ofȱ theseȱ risksȱ thatȱ ACMAȱ willȱ beȱ ableȱ toȱ judgeȱ theȱ
appropriatenessȱ ofȱ itsȱ complianceȱ strategies,ȱ prioritiesȱ andȱ activities.ȱ Thisȱ
analysisȱwillȱalsoȱhelpȱtoȱinformȱACMA’sȱstrategicȱriskȱassessment.ȱ

Performance management and reporting
6.14
ACMA’sȱCorporateȱPlanȱ2006–09ȱandȱPortfolioȱBudgetȱStatementȱ(PBS)ȱ
2006–07ȱ outlineȱ ACMA’sȱ outcomesȱ andȱ outputs.ȱ Outcomeȱ1ȱ andȱ Outputȱ1.1ȱ
(outlinedȱinȱTableȱ6.1)ȱareȱparticularlyȱrelevantȱtoȱtheȱregulationȱofȱcommercialȱ
broadcastingȱ butȱ alsoȱ applyȱ toȱ ACMA’sȱ otherȱ areasȱ ofȱ regulatoryȱ
responsibility.ȱȱ
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Table 6.1
ACMA’s outcomes and outputs
Outcomes
1.

2.

ACMA will provide a regulatory
environment that supports an
efficient communications sector
ACMA will contribute to meeting
the communications products
and service needs of the
Australian community by
enabling an effective information,
standards and safeguards
regime

Source:

Outputs
1.1 Effective regulation of the communications industry
1.2 Planning and licensing of communications services
2.1 Ensuring the provision of community standards and
safeguards which reflect broad community
expectations
2.2 Facilitating sufficient community information to
enable informed decisions about communications
products and services

ACMA Corporate Plan 2006–09

6.15
Theȱ challengeȱ forȱ ACMAȱ isȱ toȱ plan,ȱ monitorȱ andȱ reportȱ itsȱ
performance,ȱ againstȱ fourȱ distinctȱ areasȱ ofȱ regulatoryȱ responsibilityȱ (thatȱ is,ȱ
broadcasting,ȱ onlineȱ content,ȱ radiocommunicationsȱ andȱ telecommunications)ȱ
usingȱ mainly,ȱ genericȱ performanceȱ indicatorsȱ (asȱ outlinedȱ inȱ columnȱ1ȱ ofȱ
Tableȱ6.2).ȱ Theȱ contextȱ andȱ relevanceȱ ofȱ eachȱ genericȱ outcomeȱ andȱ outputȱ
differsȱforȱeachȱareaȱofȱregulation.ȱForȱexample,ȱregulatingȱtelecommunicationsȱ
providersȱ isȱ veryȱ differentȱ toȱ regulatingȱ broadcasters.ȱ Consequently,ȱ someȱ
performanceȱ indicatorsȱ areȱ moreȱ relevantȱ andȱ importantȱ toȱ someȱ areasȱ ofȱ
regulationȱandȱlessȱsoȱtoȱothers.ȱȱ

Performance indicators, targets and external reporting
6.16
Underȱtheȱoutcomesȱandȱoutputsȱframework,ȱagenciesȱareȱexpectedȱtoȱ
reportȱ annuallyȱ againstȱ theȱ performanceȱ indicatorsȱ outlinedȱ inȱ theirȱ Portfolioȱ
Budgetȱ Statementsȱ (PBS).ȱ ACMAȱ plansȱ itsȱ activitiesȱ andȱ monitorsȱ itsȱ
performanceȱ againstȱ theȱ performanceȱ indicatorsȱ inȱ itsȱ divisionalȱ businessȱ
plans.ȱ Theȱ ANAOȱ foundȱ thatȱ theȱ relationshipȱ betweenȱ theȱ performanceȱ
indicatorsȱ inȱ theȱ PBSȱ andȱ theȱ Industryȱ Outputsȱ Divisionȱ businessȱ planȱ wasȱ
unclear. 94 ȱ Theseȱ indicatorsȱ areȱ outlinedȱ inȱ Tableȱ6.2.ȱ Withoutȱ aȱ reasonableȱ
degreeȱ ofȱ alignmentȱ betweenȱ theȱ twoȱ setsȱ ofȱ performanceȱ indicators,ȱ andȱ anȱ
explanationȱ ofȱ theȱ relationshipȱ betweenȱ theȱ two,ȱ itȱ isȱ difficultȱ forȱ ACMAȱ toȱ
demonstrateȱthatȱitȱhasȱmeasuredȱandȱreportedȱagainstȱitsȱregulatoryȱoutcomesȱ
andȱ outputs.ȱ ACMAȱ advisedȱ inȱ Juneȱ 2008,ȱ thatȱ itȱ hadȱ madeȱ progressȱ toȱ
improveȱ theȱ alignmentȱ ofȱ theȱ performanceȱ indicatorsȱ inȱ Divisionalȱ Businessȱ
PlansȱtoȱthoseȱinȱtheȱPBS.ȱ
94

The Industry Outputs Division is mostly responsible for the regulation of commercial broadcasters.
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Table 6.2
Performance indicators related to the regulation of commercial broadcasting
Industry Outputs Division Business Plan
2006–07

Portfolio Budget Statement 2006–07(1)
Quality
x The regulatory framework supports an
efficient communications sector while
ensuring that public interest objectives are
met
x Industry complies with the regulatory
framework, with ACMA taking timely and
appropriate enforcement action where
required
x Industry feedback indicates industry
acceptance of, and compliance with, the
regulatory framework
Quantity
x For each of the following activities, the
number of applications received and
proportion dealt with within applicable
timeframes:
 codes investigations
 applications for temporary approval of a
breach of the Broadcasting Services
Act 1997 (sic)
x The minimisation of recurrent regulatory
breaches by individual industry participants

x

x

x

x

x

x

Regulatory processes (including
investigations) completed within internal
and/or statutory timeframes
Industry and consumer feedback indicates
a high level of confidence, acceptance,
compliance and satisfaction with
arrangements and ACMA’s effectiveness
Government satisfied with quality and
accuracy of ACMA advice and
performance in delivering its regulatory
functions
Outcomes of internal review of
investigations processes (undertaken by
Legal Services Division) implemented
Self-reporting ‘spot audits’ or similar testing
processed (sic) undertaken on:
 Regional local content licence condition
 Australian Content Standard (format
factor)
Industry feedback indicates satisfaction
with engagement

Note 1:

Output 1.1.

Source:

ACMA’s Portfolio Budget Statement 2006–07 and Industry Outputs Division Business Plan 2006–07.

6.17
Theȱfundamentalȱdifficultyȱfacedȱbyȱ thoseȱ wishingȱ toȱ reviewȱACMA’sȱ
performanceȱisȱthatȱthereȱisȱnoȱconsolidatedȱreportȱonȱeachȱareaȱofȱregulatoryȱ
responsibility.ȱForȱexample,ȱACMA’sȱ2006–07ȱAnnualȱReportȱprovidesȱaspectsȱ
ofȱACMA’sȱbroadcastingȱregulatoryȱperformance:ȱ
x

inȱaȱnumberȱofȱplacesȱacrossȱ60ȱpages;ȱandȱ

x

usingȱ aȱ combinationȱ ofȱ activityȱ descriptions,ȱ andȱ quantitativeȱ andȱ
qualitativeȱ performanceȱ indicatorsȱ that,ȱ forȱ theȱ mostȱ part,ȱ areȱ difficultȱ
toȱalignȱwithȱtheȱPBSȱperformanceȱindicators.ȱ

6.18
WithoutȱaȱconsolidatedȱpictureȱofȱtheȱperformanceȱforȱeachȱofȱACMA’sȱ
areasȱofȱregulation,ȱitȱisȱdifficultȱto:ȱ
x

putȱintoȱcontextȱtheȱPBSȱperformanceȱindicatorsȱcommonȱtoȱallȱofȱthem;ȱ
andȱ
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Governance Arrangements

x

determineȱ whetherȱ ACMAȱ hasȱ reportedȱ fullyȱ againstȱ allȱ relevantȱ
performanceȱareas.ȱ

6.19
ACMA’sȱ currentȱ annualȱ reportingȱ wouldȱ beȱ moreȱ effectiveȱ ifȱ itȱ
includedȱ reportingȱ separatelyȱ onȱ itsȱ performanceȱ forȱ eachȱ keyȱ areaȱ ofȱ
regulatoryȱresponsibility.ȱ

Recommendation No.5
6.20
Toȱ furtherȱ improveȱ itsȱ performanceȱ managementȱ andȱ reporting,ȱ theȱ
ANAOȱrecommendsȱthatȱACMA’sȱfutureȱannualȱreportsȱincludeȱperformanceȱ
reportsȱ forȱ eachȱ areaȱ ofȱ regulatoryȱ responsibility,ȱ usingȱ theȱ keyȱ performanceȱ
indicatorsȱinȱitsȱPortfolioȱBudgetȱStatementsȱandȱbusinessȱplans.ȱ

ACMA response
6.21
ACMAȱagreesȱwithȱtheȱrecommendation.ȱACMAȱhasȱimplementedȱtheȱ
necessaryȱprocessesȱandȱframeworkȱtoȱaddressȱtheȱrecommendationȱwithinȱtheȱ
contextȱofȱACMA’sȱ2008–09ȱbudgetȱandȱannualȱreport.ȱ

Ian McPhee
Auditor-General

Canberra ACT
27 June 2008

ȱ
ȱ
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Appendix 1:

ACMA Response

ȱ
ȱ
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ACMA comments in response to ANAO Performance Audit:
Regulation of Commercial Broadcasting.
The Australian Communications and Media Authority (ACMA) welcomes the
review undertaken by the Australian National Audit Office (ANAO) of its
broadcasting investigations function.
As a relatively new organisation, ACMA is seeking to review its processes and
approaches to ensure that they continue to meet the expectations of government,
industry and the community.
In that regard, ACMA welcomes the ANAO’s findings that it has adequately
addressed the majority of broadcasting complaints received over the period
reviewed. The ACMA also acknowledges the ANAO assessment that there are
areas where the management of investigations can be improved.
Co-regulatory framework
The co-regulatory framework established under the Broadcasting Services Act
1992 (BSA) framework requires that industry participants assume responsibility for
regulatory detail within their own sectors within limits and subject to clear
legislative obligations. ACMA in effect partners with industry to deliver prompt
and flexible approaches to convergence and other regulatory challenges.
ACMA’s experience has been that a co-regulatory approach—with registered codes
as the industry’s key contribution—makes it easier for the regulator and industry to
adapt to the ongoing challenge of changes in technology and shifts in business
models.
It places industry closer to consumers and consumer views, places obligations on
industry to deal with consumers concerns effectively and positions the regulator to
deal with elevated disputes, systemic issues and contraventions of the law.
There are also powerful incentives built into the framework for industry to monitor
itself and its competitors, leading to self-correcting behaviour and creating a
compliance culture across the sector.
Radio and television broadcasting, by their very nature, have a significant impact
across the Australian community. Parties interested in the quality of Australia’s
broadcasting include the general public, competitor broadcasters and their sectoral
associations, the print and electronic media and a range of government and nongovernment organisations.
Many of these parties undertake regular, and often extensive, monitoring of their
areas of interest, the outcomes of which may come to ACMA as a formal complaint
or may play out in public. Media programs and reports also play an important role
in highlighting potential systemic issues for consideration. Such high levels of
public scrutiny provide strong incentive for broadcasters to comply with
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legislation, codes and standards—and to report accurately within the co-regulatory
framework.
Through these actions, parties also provide valuable intelligence to ACMA in
undertaking its regulatory responsibilities. This provides a cost-effective source of
information and supplements tax-payer funded activities undertaken by the
regulator.
This is quite different to other more legislatively prescriptive environments and
requires a different style of regulator in many areas.
That said, ACMA agrees wholeheartedly with the ANAO that complaints-handling
processes need to be sufficiently robust for confidence to be maintained in the coregulatory framework and is working with industry to continually improve these
processes.
ACMA improvement activities
ACMA itself has already been mindful of a number of the matters raised in the
report. To that end, ACMA engaged an independent consultant in mid 2007 to
review its investigations practices. ACMA is currently developing a project plan to
implement findings from that review, with implementation to commence in 2008–
09. Major improvement activities will include:
x

identification of common ACMA ‘best practice’ investigation processes;

x

production of an investigation manual that documents best practice
processes, ensuring greater consistency across the breadth of ACMA’s
investigations; and

x

creation of a cross-agency forum to promote more efficient use of resources
through information sharing across investigation teams.
In order to oversee this project, ACMA has created a compliance and enforcement
committee, comprising senior managers at the SES2 level. ACMA anticipates that
the ANAO findings regarding its broadcasting investigations systems, processes
and procedures will form a valuable input to this ongoing project.
ACMA also notes that there have been a number of improvements to the
management of its investigations processes in the period following its
establishment as an organisation less than three years ago. These include:

x

the introduction
investigations;

x

the establishment of a senior management oversight committee to review
broadcasting complaints and trends on a weekly basis;

x

the introduction of monthly management performance reports that include
broadcasting investigations performance and trend data; and

of

Key

Performance

Indicators

for

broadcasting

ANAO Audit Report No.46 2007–08
Regulation of Commercial Broadcasting
111

x

the recent establishment of a new branch to provide, among other things,
broader scope for senior management oversight of broadcasting
investigations.
ACMA acknowledges that some benefits of these improvements have been realised
relatively recently.
Risk management and resource allocation
As with all of its functions, ACMA applies its resources through rigorous prioritysetting and assessment of risk. In that regard, ACMA notes that the timeframe of
the ANAO review covered a period of unprecedented work for the agency through
significant and time-sensitive activities including the introduction of the then
government’s media reform laws and introduction of the Do Not Call Register.
There are a number of instances in the report where it is evident that the ANAO
and ACMA have differing views as to the level of risk, and therefore, resources
which should be applied to broadcasting industry monitoring and compliance
matters.
For example, ACMA would consider that verification of programming data
reported by broadcasters may not be an efficient use of resources in light of other
priorities where there are already strong incentives for industry participants to
identify and highlight inaccuracies. In these circumstances, subscription television
interests have strong incentives to independently test data presented in published
anti-siphoning reports. This, in turn, creates further incentives for broadcasters to
report accurately. In this context, there may be little or no additional benefit in the
further testing of programming data by the regulator.
That said, the ANAO report will be useful to ACMA in re-assessing whether its
current approaches to risk apportionment and resource allocation in these areas
remain appropriate.
In addition ACMA’s Business Planning and Risk Management activities have
advanced significantly with the development of business plans aligned to the
budget and risk registers for the 2008/09 financial year and will be linked in the
annual report for 2007/08. Both activities have periodic reporting to the ACMA
Executive and Audit Committee.
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ANAO Proposed Report
Under s.19 of the Auditor General Act 1997
Regulation of Commercial Broadcasting
ACMA‘s responses to recommendations (at p. 25)
Recommendation 1
ACMA agrees with the recommendation. ACMA considers that it is critical that
consumers understand that they can escalate their concerns to the regulator if not
appropriately handled by the broadcaster. ACMA will also undertake a body of work in
2008–09 to improve the data capture, validation and reporting capabilities of AIMS.
ACMA regularly reviews investigations outcomes in order to identify patterns or
trends which are included in new investigations reports and considered by ACMA’s
senior management team on a regular basis. ACMA anticipates that improvements to
AIMS will further enhance its capacity to capture trend and performance information
relating to breach and non-breach data in a more timely and comprehensive manner.

Recommendation 2
ACMA agrees with the recommendation.
A recent example of where ACMA has adopted this approach is that, following the
identification of a pattern of complaints handling breaches by the Nine Network,
ACMA is monitoring the broadcasters’ implementation of new procedures for
complaints handling, including a regular reporting requirement.

Recommendation 3
ACMA agrees with the recommendation. ACMA will discuss the recommendation
with Commercial Radio Australia and take the recommendation into account in its
registration of the revised Codes of Practice, which are currently under review. ACMA
notes that the current code does not require annual reports to be published within six
months of the end of the financial year and that the code will be subject to public
consultation. ACMA further notes that it has not received any complaints on these
matters since the current Code commenced in 2004.

Recommendation 4
ACMA agrees with the recommendation. This work has been underway for some time
and formalised standard operating procedures and timeframes for compliance and
enforcement in relation to change of control events will be established by mid-2008.

Recommendation 5
ACMA agrees with the recommendation.
ACMA has implemented the necessary processes and framework to address the
recommendation within the context of ACMA’s 2008–09 budget and annual report.
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ACMA’s Process for Handling
Broadcasting Complaints

ȱ
Source:

ANAO analysis of ACMA data
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Appendix 3:

ACMA’s Process for Undertaking
Broadcasting Investigations

ACMA begins complaintbased investigation.
Complainant informed

Continued from
complaints
handling process
illustrated at
Appendix 2

ACMA seeks copy of
transcript/program and
comment from
broadcaster

ACMA begins selfinitiated investigation.

ACMA determines whether
there is a breach of the
Code, Standards and/or
legislation

Does
investigation identify
any
breaches?

No

Final report prepared and
sent to broadcaster and
complainant

Summary of report
posted on ACMA’s website,
and included in Annual
Report and ACMASphere
magazine

Final report prepared and
sent to broadcaster and
complainant

Media release
issued. Final report posted
on ACMA’s website, and
summary included in Annual
Report and ACMASphere
magazine

Yes

Preliminary report sent to
broadcaster. Comments
sought on findings and
broadcaster’s proposed
response

ACMA:
considers comments
from broadcaster; and
proposes enforcement
action, if any.
Source:

ȱ

ANAO analysis of ACMA data
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3

Captioning of programs

20

Complaints handling (no substantive response, no response within
30 days, failure to advise matters can be referred to ACMA)

38

Classification: TV Programs (Inappropriate for G; PG; M; or MA time
zones; unsuitable for TV)
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20

Classification: Program promotions and advertisements
(Inappropriate for G viewing periods; inappropriate intimate
advertising; inappropriate advertising during sporting events)

-

39

News & Current Affairs (inaccuracy, non-correction of errors,
misrepresent viewpoints, failure to present significant viewpoints,
gratuitous emphasis, fact and comment indistinguishable, create public
panic, breach privacy)

Interviews & Talkback (no permission to broadcast)

18

Programs unsuitable for broadcast (incite violence/brutality,
hatred/vilification/ discrimination, indecency, gratuitous language,
offend cultural sensitivities, simulate news)

Codes of Practice

7

Tobacco Advertising

Licence Conditions

No. of
investigations

107

65

-

17

55

18

2

7

No
Breach

Television

7

5

-

10

7

-

1

-

Breach

na

na

1

7

7

28

na

1

No. of
investigations

na

na

2

2

10

36

na

-

No
Breach

Radio

na

na

-

6

3

5

na

1

Breach

Subject Matter of Commercial Broadcasting Investigations for the
Period 2005–06 and 2006–07(1)

BSA and subordinate legislation

Appendix 4:

2

Other (non-compliance with Code, interviews subject to laws, paid
material distinguishable)
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ACMA’s AIMS database

ȱ

not applicable

Source:

15

-

-

na

Breach

na

50

-

-

na

No
Breach

Does not represent a summation of all figures in the column as investigations may involve more than one subject matter.

34(2)

-

-

na

No. of
investigations

Note 2:

31

1

-

-

Breach

Appendix 4

Investigations may involve more than one subject matter or the same subject matter more than once. Does not include most investigations
conducted under s.170 of BSA.

294

1

9

8

No
Breach

Radio

Note 1:

128(2)

4

Non-program matter: TV advertisements, program promotions
(length of breaks, hourly limits, noise levels, certification)

Total for 162 completed investigations

5

No. of
investigations

Classification: Consumer advice and warnings, display of
symbols

BSA and subordinate legislation

Television

Appendix 5:

Australian Music Requirements Under the
Australian Music Code

Music
Category

A

B

C

D

E

Format of Service

x

Mainstream Rock

x

Album Oriented Rock

x

Contemporary Hits

x

Top 40

x

Alternative

x

Hot/Mainstream Adult Contemporary

x

Country

x

Classic Rock

x

Soft Adult Contemporary

x

Hits & Memories

x

Gold—encompassing Classic Hits

x

News Talk/Sports Talk

x

Oldies

x

Easy Listening

x

Easy Gold

x

Country Gold

x

Nostalgia

x

Jazz

x

NAC (smooth jazz)

Note 1:

As a proportion of all Australian Music.

Source:

Commercial Radio Code of Practice 4: Australian Music
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Minimum
percentage of
Australian
Music

Minimum
percentage of
Australian
Music to be
‘new’(1)

25

25

20

20

15

15

10

Not applicable

5

Not applicable

Appendix 6:

ACMA’s Powers to Grant Temporary
Approval to Breach, or Direct Parties to
Comply with, Media Ownership and
Control Rules

BSA
Provision

Allows ACMA to …

Old and new media rules
s.67

grant prior approval for a person to breach the limitations on control or directorships
for a period of up to two years

s.68

grant a one-off extension of up to one year to the period granted under s.67

s.70

direct a person to take action within a period of up to two years so that the person is
no longer in breach of the limitations on control or directorships

s.71

grant a one-off extension of up to one year to the period granted under s.70

New media rules only
s.61AJ

grant prior approval to a person to enter into a transaction that would result in an
unacceptable media diversity situation for a period of up to two years

s.61AK

grant a one-off extension of up to one year to the period granted under s.61AJ

s.61AMC

grant prior approval to a person to enter into a transaction that would result in an
unacceptable three-way control situation for a period of up to one year

s.61AMD

grant a one-off extension of up to six months to the period granted under s.61AMC

s.61AN

direct a person to take action within a period of up to two years to remedy an
unacceptable media diversity situation

s.61ANA

direct a person to take action within a period of up to one year to remedy an
unacceptable three-way control situation

s.61AP

grant a one-off extension of up to three months to the periods granted under
s.61AN or s.61ANA

Source:

Broadcasting Services Act 1992 (as amended)

ȱ
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non-Code, 8, 14, 37, 42, 48, 58

D
Department
of
Broadband,
Communications
and
the
Digital
Economy, 8, 13, 20, 35, 36, 92
Department
of
Communications,
Information Technology and the Arts,
former, 9, 14, 23, 54, 83, 92, 100
Department of Finance and Administration,
former, 100

F
Free TV Australia, 8, 18, 40, 43–44, 55, 80

I
Investigations Review, 60

M
Minister for Broadband, Communications
and the Digital Economy (or the Minister
for
Communication,
Information
Technology and the Arts), 8–9, 14, 20,
22–23, 36, 39, 54–56, 70, 77, 83–85, 92

R
Reality Television Review, 15, 43, 54–55,
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Audit Report No.12 2007–08
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Audit Report No.43 2007–08
Third Tranche Sale of Telstra Shares
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Current Better Practice Guides
The following Better Practice Guides are available on the Australian National Audit
Office Website.
Agency Management of Parliamentary Workflow

May 2008

Public Sector Internal Audit
An Investment in Assurance and Business Improvement

Sep 2007

Fairness and Transparency in Purchasing Decisions
Probity in Australian Government Procurement

Aug 2007

Administering Regulation

Mar 2007

Developing and Managing Contracts
Getting the Right Outcome, Paying the Right Price

Feb 2007

Implementation of Programme and Policy Initiatives:
Making implementation matter

Oct 2006

Legal Services Arrangements in Australian Government Agencies

Aug 2006

Preparation of Financial Statements by Public Sector Entities

Apr 2006

Administration of Fringe Benefits Tax

Feb 2006

User–Friendly Forms
Key Principles and Practices to Effectively Design
and Communicate Australian Government Forms

Jan 2006

Public Sector Audit Committees

Feb 2005

Fraud Control in Australian Government Agencies

Aug 2004

Security and Control Update for SAP R/3

June 2004

Better Practice in Annual Performance Reporting

Apr 2004

Management of Scientific Research and Development
Projects in Commonwealth Agencies

Dec 2003

Public Sector Governance

July 2003

Goods and Services Tax (GST) Administration

May 2003

Building Capability—A framework for managing
learning and development in the APS

Apr 2003

Internal Budgeting

Feb 2003

Administration of Grants

May 2002

Performance Information in Portfolio Budget Statements

May 2002
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Some Better Practice Principles for Developing
Policy Advice
Rehabilitation: Managing Return to Work

Nov 2001
June 2001

Business Continuity Management

Jan 2000

Building a Better Financial Management Framework

Nov 1999

Building Better Financial Management Support

Nov 1999

Commonwealth Agency Energy Management

June 1999

Security and Control for SAP R/3

Oct 1998

Controlling Performance and Outcomes

Dec 1997

Protective Security Principles
(in Audit Report No.21 1997–98)

Dec 1997

ȱ
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