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Canberra ACT
23 September 2008

Dear Mr President
Dear Mr Speaker
The Australian National Audit Office has undertaken a performance audit in the
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contained in the Auditor-General Act 1997. I present the report of this audit and
the accompanying brochure to the Parliament. The report is titled
Establishment and Management of the Communications Fund.
Following its tabling in Parliament, the report will be placed on the Australian
National Audit Office’s Homepage—http://www.anao.gov.au.
Yours sincerely

Steve Chapman
Acting/Auditor-General
The Honourable the President of the Senate
The Honourable the Speaker of the House of Representatives
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Abbreviations and Glossary
AGSȱ

TheȱOfficeȱofȱtheȱAustralianȱGovernmentȱSolicitorȱ

Amendingȱ
Regulationsȱ

Theȱ Telecommunicationsȱ (Consumerȱ Protectionȱ andȱ Serviceȱ
Standards)(Communicationsȱ Fund)ȱ Amendmentȱ Regulationsȱ
2006ȱ(No.ȱ1)ȱ

AOFMȱ

TheȱAustralianȱOfficeȱofȱFinancialȱManagementȱ

Communicationsȱ Theȱ Telecommunicationsȱ (Consumerȱ Protectionȱ andȱ Serviceȱ
Standards)(CommunicationsȱFund)ȱRegulationsȱ2005ȱ
Fundȱ
Regulationsȱ
Consumerȱ
ProtectionȱActȱ

Theȱ Telecommunicationsȱ (Consumerȱ Protectionȱ andȱ Serviceȱ
Standards)ȱActȱ1999ȱ

CPGsȱ

TheȱCommonwealthȱProcurementȱGuidelinesȱ

DBCDEȱ

Theȱ Departmentȱ ofȱ Broadband,ȱ Communicationsȱ andȱ theȱ
DigitalȱEconomyȱ

DCITAȱ

Theȱ formerȱ Departmentȱ ofȱ Communications,ȱ Informationȱ
TechnologyȱandȱtheȱArtsȱ

Financeȱ

TheȱDepartmentȱofȱFinanceȱandȱDeregulation,ȱformerlyȱtheȱ
DepartmentȱofȱFinanceȱandȱAdministrationȱ

FMAȱActȱ

TheȱFinancialȱManagementȱandȱAccountabilityȱActȱ1997ȱ

FMAȱ
Regulationsȱ

Theȱ Financialȱ Managementȱ andȱ Accountabilityȱ Regulationsȱ
1997ȱ

FMOsȱ

TheȱFinanceȱMinister’sȱOrdersȱ

Futureȱ Proofingȱ Theȱ Telecommunicationsȱ Legislationȱ Amendmentȱ (Futureȱ
Actȱ
ProofingȱandȱOtherȱMeasures)ȱActȱ2005,ȱwhichȱamendedȱtheȱ
ConsumerȱProtectionȱActȱtoȱestablishȱtheȱCommunicationsȱ
Fund.ȱ
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HEEFȱ

TheȱHigherȱEducationȱEndowmentȱFundȱ

Initialȱ
Authorisationȱ

Theȱ Communicationsȱ Fundȱ Accountȱ Investmentȱ Authorisationȱ
(No.ȱ1ȱofȱ2005),ȱexecutedȱbyȱMinistersȱonȱ23ȱSeptemberȱ2005ȱ

Investmentȱ
Guidelinesȱ

Theȱ
longȬtermȱ
investmentȱ
CommunicationsȱFundȱ

strategyȱ

forȱ

theȱ

Nationȱ Buildingȱ Threeȱ newȱ ‘infrastructureȱ Funds’ȱ announcedȱ inȱ theȱ 2008–
Fundsȱ
09ȱFederalȱBudget.ȱInitialȱfundingȱofȱ$41ȱbillionȱisȱexpectedȱ
toȱ beȱ providedȱ forȱ theȱ threeȱ Funds,ȱ whichȱ areȱ toȱ beȱ
establishedȱbyȱ1ȱJanuaryȱ2009ȱandȱmanagedȱbyȱtheȱFutureȱ
FundȱBoardȱofȱGuardians.ȱ
Newȱ
Authorisationȱ

Theȱ Communicationsȱ Fundȱ Specialȱ Accountȱ Investmentȱ
Authorisationȱ (No.ȱ1ȱ ofȱ 2007),ȱ whichȱ replacedȱ theȱ Initialȱ
Authorisationȱwithȱeffectȱfromȱ22ȱJanuaryȱ2007.ȱ

OPCȱ

TheȱOfficeȱofȱParliamentaryȱCounselȱ

PM&Cȱ

TheȱDepartmentȱofȱtheȱPrimeȱMinisterȱandȱCabinetȱ

Protectingȱ
ServicesȱActȱ

Theȱ Telecommunicationsȱ Legislationȱ Amendmentȱ (Protectingȱ
Servicesȱ forȱ Ruralȱ andȱ Regionalȱ Australiaȱ intoȱ theȱ Future)ȱ Actȱ
2007ȱ

RBAȱ

TheȱReserveȱBankȱofȱAustraliaȱ

RTIRCȱ

Theȱ Regionalȱ Telecommunicationsȱ Independentȱ Reviewȱ
Committeeȱ

TelstraȱSaleȱActȱ

TheȱTelstraȱ(TransitionȱtoȱFullȱPrivateȱOwnership)ȱActȱ2005ȱ

Treasuryȱ

TheȱDepartmentȱofȱtheȱTreasuryȱ
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Summary
Introduction
1.
Theȱ $2ȱbillionȱ Communicationsȱ Fundȱ wasȱ establishedȱ byȱ theȱ previousȱ
Governmentȱ asȱ partȱ ofȱ aȱ $3.1ȱbillionȱ packageȱ aimedȱ atȱ ‘futureȱ proofing’ȱ
telecommunicationsȱinȱregionalȱAustraliaȱ(thatȱis,ȱensuringȱthatȱpeopleȱinȱrural,ȱ
regionalȱ andȱ remoteȱ partsȱ ofȱ Australiaȱ shareȱ equitablyȱ inȱ theȱ benefitsȱ andȱ
futureȱadvancesȱinȱtechnology). 1 ȱItȱwasȱtheȱthenȱGovernment’sȱpolicy 2 ȱthatȱtheȱ
Fundȱ existȱ inȱ perpetuity,ȱ therebyȱ ensuringȱ thatȱ aȱ sourceȱ ofȱ revenueȱ wouldȱ
alwaysȱ beȱ availableȱ toȱ implementȱ responsesȱ toȱ reviewsȱ ofȱ theȱ adequacyȱ ofȱ
telecommunicationsȱinȱregional,ȱruralȱandȱremoteȱareasȱofȱAustralia.ȱ
2.
TheȱCommunicationsȱFundȱwasȱestablishedȱonȱ23ȱSeptemberȱ2005,ȱwithȱ
$2ȱbillionȱcreditedȱtoȱtheȱFundȱthreeȱdaysȱlater.ȱTheȱlegislationȱtoȱestablishȱtheȱ
CommunicationsȱFundȱwasȱdevelopedȱinȱaȱcompressedȱthreeȱweekȱperiod,ȱtoȱ
fitȱ inȱ withȱ theȱ timetableȱ forȱ theȱ Telstraȱ saleȱ process.ȱ Itȱ wasȱ necessaryȱ forȱ theȱ
Telstraȱ saleȱ legislationȱ toȱ beȱ passedȱ asȱ soonȱ asȱ practicableȱ beforeȱ theȱ endȱ ofȱ
2005ȱinȱorderȱforȱtheȱsaleȱofȱtheȱCommonwealth’sȱremainingȱTelstraȱsharesȱtoȱ
occurȱbyȱtheȱendȱofȱ2006.ȱAmongstȱotherȱthings,ȱthisȱputȱpressureȱonȱtheȱtimeȱ
availableȱforȱdevelopingȱtheȱlegislationȱtoȱestablishȱtheȱCommunicationsȱFund.ȱȱ
3.
Theȱ broadȱ legislativeȱ approachȱ forȱ theȱ Communicationsȱ Fundȱ wasȱ
developedȱ byȱ theȱ thenȱ Departmentȱ ofȱ Communications,ȱ Informationȱ
Technologyȱ andȱ theȱ Artsȱ (DCITA) 3 ,ȱ withȱ someȱ consultationȱ withȱ theȱ
DepartmentȱofȱtheȱTreasuryȱ(Treasury),ȱwhereȱaȱjointȱTreasury/ȱDepartmentȱofȱ

1

Senator the Hon. Helen Coonan, Minister for Communications, Information Technology and the Arts,
Government Guarantees $2 billion cash for fund, Media Release, 11 September 2005.

2

Up until September 2007, the $2 billion principal of the Fund was not protected by specific legislation.
However, there were a number of public references made prior to the legislative change in 2007 about
the perpetual nature of the Communications Fund. For example, the second reading speech for the
legislation that established the Communications Fund referred to the creation of a ’dedicated and
perpetual’ Fund and the terms of reference for the Senate Environment, Communications, Information
Technology and the Arts Committee Inquiry into the provisions of the relevant Bill was to consider ‘the
establishment of a perpetual $2 billion Communications Fund’.

3

Prior to the change of Government following the 2007 Federal election and the issuing of a new
Administrative Arrangements Order, the Department of Communications, Information Technology and
the Arts (DCITA) was primarily responsible for the administration of the Communications Fund. DCITA
was abolished following the change of Government, and the new Department of Broadband,
Communications and the Digital Economy (DBCDE) is now primarily responsible for the administration of
the Communications Fund.
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FinanceȱandȱDeregulationȱ(Finance)ȱ4 ȱtaskforceȱonȱestablishingȱtheȱFutureȱFundȱ
wasȱlocated. 5 ȱDraftsȱofȱtheȱproposedȱlegislationȱwereȱalsoȱprovidedȱtoȱFinance.ȱ
4.
Theȱ legislationȱ providesȱ thatȱ theȱ Ministerȱ forȱ Broadband,ȱ
Communicationsȱ andȱ theȱ Digitalȱ Economyȱ andȱ theȱ Ministerȱ forȱ Financeȱ andȱ
Deregulationȱ (Financeȱ Minister)ȱ areȱ theȱ responsibleȱ Ministersȱ forȱ theȱ Fund. 6 ȱ
However,ȱFinance’sȱongoingȱinvolvementȱwithȱtheȱFund,ȱfollowingȱfinalisationȱ
ofȱ theȱ investmentȱ arrangements,ȱ hasȱ beenȱ limitedȱ toȱ receivingȱ monthlyȱ
updatesȱofȱtheȱbalanceȱofȱtheȱFund’sȱinvestments,ȱwithȱDBCDEȱhavingȱprimaryȱ
responsibilityȱ forȱ theȱ ongoingȱ administrationȱ ofȱ theȱ Fund.ȱ Thisȱ isȱ consistentȱ
withȱ Financeȱ adviceȱ toȱ ANAOȱ thatȱ theȱ thenȱ Ministerȱ forȱ Communications,ȱ
InformationȱTechnologyȱandȱtheȱArtsȱwasȱassignedȱtheȱmainȱresponsibilityȱforȱ
theȱ Fund.ȱ DBCDEȱ hasȱ advisedȱ ANAOȱ thatȱ theȱ Ministers,ȱ andȱ consequentlyȱ
theirȱdepartments,ȱhaveȱhadȱaȱjointȱroleȱinȱprogressingȱtheȱdevelopmentȱofȱtheȱ
longerȬtermȱinvestmentȱstrategyȱandȱgovernanceȱframeworkȱforȱtheȱFund,ȱandȱ
thatȱonlyȱafterȱtheȱstrategyȱandȱframeworkȱwereȱinȱplaceȱdidȱDCITA,ȱonȱbehalfȱ
ofȱtheirȱMinister,ȱtakeȱprimaryȱresponsibilityȱforȱtheȱdayȬtoȬdayȱadministrationȱ
ofȱtheȱFundȱandȱitsȱmonitoringȱandȱreportingȱarrangements.ȱ
5.
InȱSeptemberȱ2005,ȱtheȱresponsibleȱMinistersȱauthorisedȱtheȱAustralianȱ
OfficeȱofȱFinancialȱManagementȱ(AOFM)ȱtoȱplaceȱtheȱ$2ȱbillionȱfundȱcapitalȱinȱ
aȱ termȱ depositȱ withȱ theȱ Reserveȱ Bankȱ ofȱ Australiaȱ (RBA).ȱ Aȱ workingȱ groupȱ
comprisingȱ officialsȱ fromȱ DCITA,ȱ Financeȱ andȱ Treasuryȱ wasȱ thenȱestablishedȱ
toȱdevelopȱtheȱlongerȬtermȱinvestmentȱstrategyȱandȱgovernanceȱarrangementsȱ
forȱ theȱ Fund,ȱ toȱ informȱ theȱ developmentȱ ofȱ theȱ Investmentȱ Authorisationȱ (toȱ
beȱ signedȱ byȱ theȱ twoȱ responsibleȱ Ministers)ȱ andȱ theȱ subsidiaryȱ Investmentȱ
Guidelinesȱ(issuedȱbyȱDCITAȱtoȱtheȱAOFM).ȱTreasuryȱhasȱadvisedȱANAOȱthatȱ
itȱ wasȱ invitedȱ toȱ provideȱ inputȱ toȱ theȱ groupȱ givenȱ itsȱ experienceȱ withȱ theȱ
FutureȱFund.ȱ
6.
TheȱAOFMȱwasȱsubsequentlyȱappointedȱtoȱmanageȱtheȱinvestmentsȱofȱ
theȱ Communicationsȱ Fundȱ onȱ aȱ longȬtermȱ basisȱ underȱ theȱ approvedȱ
4

Prior to the change of Government following the 2007 Federal election and the issuing of a new
Administrative Arrangements Order, the Department of Finance and Deregulation was known as the
Department of Finance and Administration. The Department is referred to as Finance throughout this
report.

5

The drafting instructions for the establishment of the Communications Fund and its investment powers
were based on similar provisions contained in an early draft version of the Future Fund Bill 2005.
However, the Future Fund Bill was subsequently refined and enhanced.

6

Prior to the change of Government following the 2007 Federal election, the responsible Ministers were
the Minister for Communications, Information Technology and the Arts, and the Minister for Finance and
Administration.
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Summary

investmentȱ strategyȱ (theȱ Investmentȱ Guidelines).ȱ Figureȱ 1ȱ illustratesȱ theȱ
governanceȱarrangementsȱforȱtheȱCommunicationsȱFund.ȱ
Figure 1
Communications Fund governance structure
Telecommunications (Consumer Protection and Service Standards) Act 1999
Gives Ministers the ability to authorise investments

Telecommunications (Consumer Protection and Service Standards) (Communications Fund)
Regulations 2005
Expands the definition of financial asset from the Act

Investment Authorisation
Minister for Broadband
Ministers authorise the AOFM to make and realise
investments, subject to directions of the DBCDE
Secretary

Finance Minister
Investment Guidelines
Framework for managing
investments

DBCDE

FMA Act 1997

Control of the Fund; including responsibility
for reporting and accountability

Issue drawing rights

AOFM
Fund Manager; makes and realises investments.
Provides reports to DBCDE as required

Service Level Agreement
Sets out administrative
arrangements between
DBCDE and AOFM

Source:

ȱ

ANAO analysis of DBCDE records.

7.
DBCDE’sȱ 2007–08ȱ financialȱ statementsȱ reportȱ theȱ balanceȱ ofȱ theȱ
investmentsȱofȱtheȱCommunicationsȱFundȱasȱatȱ30ȱJuneȱ2008ȱtoȱbeȱ$2.36ȱbillion.ȱ
8.
Inȱ theȱ 2008–09ȱ Federalȱ Budget,ȱ itȱ wasȱ announcedȱ thatȱ theȱ
Communicationsȱ Fundȱ wouldȱ beȱ abolished,ȱ withȱ fundsȱ beingȱ transferredȱ toȱ
theȱ Buildingȱ Australiaȱ Fund,ȱ whichȱ isȱ oneȱ ofȱ threeȱ newȱ ‘Nationȱ Buildingȱ
Funds’ȱ (orȱ infrastructureȱ Funds)ȱ thatȱ areȱ setȱ toȱ beȱ establishedȱ byȱ
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1ȱJanuaryȱ2009. 7 ȱInitialȱfundingȱofȱ$41ȱbillionȱisȱexpectedȱtoȱbeȱprovidedȱbyȱtheȱ
GovernmentȱforȱtheȱthreeȱnewȱFunds.ȱ

Audit scope and objective
9.
Theȱ objectiveȱ ofȱ theȱ auditȱ wasȱ toȱ assessȱ theȱ effectivenessȱ ofȱ theȱ
managementȱ andȱ administrationȱ ofȱ theȱ Communicationsȱ Fund,ȱ includingȱ anȱ
assessmentȱof:ȱ
x

theȱ developmentȱ andȱ implementationȱ ofȱ appropriateȱ investmentȱ
strategies;ȱandȱ

x

theȱ robustnessȱ ofȱ theȱ governanceȱ structuresȱ andȱ controlsȱ relatingȱ toȱ
investmentȱactivities.ȱ

10.
Auditȱ fieldworkȱ wasȱ conductedȱ inȱ DBCDEȱ andȱ theȱ AOFM,ȱ asȱ wellȱ asȱ
Finance,ȱ Treasuryȱ andȱ theȱ Departmentȱ ofȱ theȱ Primeȱ Ministerȱ andȱ Cabinetȱ
(PM&C). 8 ȱ Inȱ addition,ȱ ANAOȱ consultedȱ withȱ andȱ examinedȱ relevantȱ recordsȱ
heldȱbyȱtheȱconsultantȱengagedȱbyȱDCITAȱtoȱadviseȱonȱfinancialȱproductsȱandȱ
anȱ earningȱ rateȱ benchmarkȱ forȱ theȱ Communicationsȱ Fund.ȱ ANAOȱ engagedȱ
Appliedȱ Financialȱ Diagnosticsȱ toȱ assistȱ inȱ assessingȱ agencies’ȱ approachȱ toȱ
managingȱ andȱ investingȱ theȱ Communicationsȱ Fund,ȱ includingȱ theȱ
developmentȱandȱimplementationȱofȱinvestmentȱstrategiesȱforȱtheȱFund.ȱ

Audit conclusions
11.
Theȱ thenȱ Government’sȱ policyȱ ofȱ havingȱ theȱ Communicationsȱ Fundȱ
existȱ inȱ perpetuityȱ meantȱ thatȱ theȱ policyȱ intentȱ wasȱ toȱ maintainȱ theȱ Fund’sȱ
nominalȱ $2ȱbillionȱ value,ȱ withȱ allȱ earningsȱ onȱ theȱ Fundȱ toȱ beȱ availableȱ forȱ
expenditureȱ onȱ regionalȱ telecommunications.ȱ Thisȱ policyȱ intentȱ wasȱ
recognisedȱ byȱ theȱ Senateȱ Environment,ȱ Communications,ȱ Informationȱ
TechnologyȱandȱtheȱArtsȱCommitteeȱinȱitsȱrecommendationȱ(agreedȱtoȱbyȱtheȱ
thenȱ Government)ȱ thatȱ theȱ Fundȱ beȱ establishedȱ withȱ cash,ȱ notȱ Telstraȱ shares,ȱ
asȱ wellȱ asȱ byȱ agenciesȱ inȱ establishingȱ theȱ arrangementsȱ forȱ theȱ
7

It was announced that the new Funds would be managed by the Future Fund Board of Guardians (the
Board), whose primary role is to set the strategic direction of the investment activities of the Funds under
its management (currently the Future Fund and Higher Education Endowment Fund) consistent with the
Investment Mandate for each Fund. The Board is supported in its functions by the Future Fund
Management Agency (FFMA), an FMA agency in the Finance and Deregulation portfolio. The FFMA is
responsible for the development of recommendations to the Board on the most appropriate investment
strategy for each fund and for the implementation of these strategies. All administrative and operational
functions associated with the management of the Funds are undertaken by the FFMA. Source:
<www.futurefund.gov.au> [accessed on 10 June 2008].

8

PM&C provided advice to the former Prime Minister on the extent of the investment powers for the
Communications Fund and the appointment of the AOFM as the fund manager.
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Communicationsȱ Fund. 9 ȱ However,ȱ DBCDEȱ advisedȱ ANAOȱ that,ȱ inȱ theȱ
compressedȱtimeȱthatȱwasȱavailableȱtoȱestablishȱtheȱenablingȱlegislationȱforȱtheȱ
CommunicationsȱFund,ȱitȱwasȱnotȱpossibleȱtoȱobtainȱexpertȱadviceȱonȱhowȱtheȱ
Fundȱshouldȱbeȱbestȱinvestedȱtoȱmeetȱtheȱpolicyȱintentȱofȱaȱperpetualȱfundȱwithȱ
theȱ purposeȱ ofȱ providingȱ anȱ ongoingȱ fundingȱ streamȱ forȱ expenditureȱ onȱ
regionalȱtelecommunications.ȱInȱaddition,ȱFinanceȱhasȱadvisedȱANAOȱthat,ȱatȱ
thatȱ time,ȱ specialȱ expertiseȱ inȱ managingȱ financialȱ assetȱ fundsȱ wasȱ beingȱ
establishedȱwithinȱFinance.ȱ
12.
Againstȱ thisȱ background,ȱ DCITAȱ advisedȱ theȱ thenȱ Ministerȱ forȱ
Communications,ȱ Informationȱ Technologyȱ andȱ theȱ Artsȱ thatȱ theȱ legislationȱ
shouldȱenableȱaȱbroadȱrangeȱofȱinstrumentsȱtoȱbeȱpurchased,ȱratherȱthanȱbeingȱ
limitedȱtoȱfixedȱinterestȱandȱlikeȱproducts,ȱinȱorderȱtoȱretainȱflexibilityȱsoȱasȱnotȱ
toȱlimitȱtheȱfutureȱinvestmentȱstrategyȱforȱtheȱFund.ȱTheȱproposedȱbroadȱrangeȱ
ofȱ investmentsȱ representedȱ aȱ significantȱ departureȱ fromȱ theȱ categoriesȱ ofȱ
conservativeȱ investmentsȱ authorisedȱ byȱ theȱ Financialȱ Managementȱ andȱ
AccountabilityȱActȱ1997ȱ(FMAȱAct).ȱTreasuryȱraisedȱissuesȱaboutȱtheȱbreadthȱofȱ
theȱproposedȱcategoriesȱofȱinvestments,ȱbutȱtheseȱissuesȱwereȱnotȱaddressedȱbyȱ
DCITA. 10ȱ
13.
Afterȱ theȱ legislationȱ wasȱ passed,ȱ aȱ firmȱ wasȱ engagedȱ byȱ DCITA,ȱ withȱ
theȱassistanceȱofȱFinanceȱandȱTreasury, 11 ȱforȱthreeȱweeksȱtoȱprovideȱinvestmentȱ
strategyȱ advice.ȱ However,ȱ theȱ approachȱ takenȱ wasȱ notȱ consistentȱ withȱ theȱ
earlierȱ decisionȱ thatȱ broadȱ legislativeȱ investmentȱ powersȱ wereȱ necessaryȱ toȱ
enableȱwideȱconsiderationȱofȱinvestmentȱoptions.ȱSpecifically:ȱ
x

theȱ consultantȱ wasȱ requiredȱ toȱ provideȱ adviceȱ onȱ investmentsȱ toȱ beȱ
includedȱinȱaȱfixedȱinterestȱportfolio;ȱandȱ

x

theȱconsultantȱwasȱadvisedȱthatȱtheȱFundȱwasȱtoȱinvestȱonlyȱinȱlowȱriskȱ
assetsȱandȱtoȱbeȱableȱtoȱrealiseȱinvestmentsȱwithinȱthreeȱmonths.ȱ

14.
Theȱ threeȱ agenciesȱ representedȱ onȱ theȱ workingȱ groupȱ haveȱ eachȱ
advisedȱ ANAOȱ thatȱ aȱ keyȱ considerationȱ forȱ theȱ workingȱ groupȱ wasȱ theȱ thenȱ
Ministerȱ forȱ Communications,ȱ Informationȱ Technologyȱ andȱ theȱ Arts’ȱ publicȱ
statementȱthatȱtheȱFundȱwouldȱearn,ȱfromȱdayȱone,ȱaȱrateȱnotȱlessȱthanȱtheȱcashȱ
9

Up until September 2007, the perpetual nature of the Fund was not recognised in the establishing
legislation.

10

See further at paragraph 19.

11

The evaluation panel comprised a representative from each of DCITA, Finance and Treasury. The
decision on which firm to appoint was made by DCITA, with the contract signed by DCITA on behalf of
the Australian Government.
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rate. 12 ȱAgenciesȱhaveȱfurtherȱadvisedȱthatȱtheseȱinvestmentȱparametersȱfocusedȱ
theȱ workingȱ groupȱ onȱ designingȱ anȱ investmentȱ mandateȱ thatȱ ensuredȱ aȱ highȱ
levelȱofȱcertaintyȱinȱachievingȱatȱleastȱtheȱcashȱrate,ȱandȱlimitingȱtheȱprobabilityȱ
ofȱ realisingȱ aȱ negativeȱ returnȱ inȱ theȱ periodȱ leadingȱ upȱ toȱ theȱ firstȱ
telecommunicationsȱ review.ȱ Asȱ aȱ result,ȱ theȱ workingȱ groupȱ pursuedȱ anȱ
investmentȱ strategyȱ comprisingȱ conservativeȱ andȱ lowȬriskȱ assets,ȱ ratherȱ thanȱ
examiningȱ theȱ meritsȱ ofȱ investingȱ inȱ theȱ fullȱ rangeȱ ofȱ assetsȱ permittedȱ byȱ theȱ
legislation.ȱ
15.
Subsequently,ȱthroughȱtheȱInvestmentȱAuthorisation,ȱsignedȱbyȱtheȱtwoȱ
responsibleȱ Ministers,ȱ andȱ theȱ Investmentȱ Guidelinesȱ issuedȱ byȱ DCITA,ȱ theȱ
Communicationsȱ Fundȱ hasȱ beenȱ restrictedȱ toȱ investingȱ inȱ aȱ portfolioȱ ofȱ lowȱ
risk,ȱ highlyȱ liquid,ȱfixedȱinterestȱ assets.ȱ Thisȱ approachȱ closelyȱ alignsȱwithȱ theȱ
approachȱ adoptedȱ forȱ entitiesȱ investingȱ underȱ theȱ FMAȱ Actȱ andȱ isȱ alsoȱ moreȱ
consistentȱwithȱtheȱpolicyȱthatȱtheȱFundȱbeȱperpetualȱinȱnature.ȱThisȱoutcome,ȱ
whichȱ reflectsȱ aȱ prudentȱ approach,ȱ emphasisesȱ theȱ importanceȱ ofȱ agenciesȱ
havingȱ greaterȱ regardȱ toȱ theȱ principlesȱ thatȱ underlieȱ theȱ existingȱ financialȱ
frameworkȱ beforeȱ proposingȱ significantȱ departuresȱ fromȱ it.ȱ Inȱ thisȱ context,ȱ
Treasuryȱ hasȱ advisedȱ ANAOȱ thatȱ itsȱ concernsȱ aboutȱ theȱ legislationȱ wereȱ
subsequentlyȱaddressedȱthroughȱtheȱadministrativeȱarrangementsȱputȱinȱplaceȱ
forȱtheȱFund.ȱ
16.
Inȱ theȱ 2008–09ȱ Federalȱ Budget,ȱ theȱ Governmentȱ announcedȱ thatȱ theȱ
newȱ infrastructureȱ Fundsȱ areȱ toȱ resideȱ inȱ theȱ Financeȱ andȱ Deregulationȱ
portfolio,ȱ whereȱ experienceȱ hasȱ beenȱ gainedȱ fromȱ theȱ establishmentȱ ofȱ theȱ
FutureȱFundȱandȱHigherȱEducationȱEndowmentȱFundȱ(HEEF).ȱInȱaddition,ȱtheȱ
timeframeȱ forȱ theȱ establishmentȱ ofȱ theȱ newȱ infrastructureȱ Fundsȱ isȱ
considerablyȱ longerȱ thanȱ wasȱ availableȱ forȱ theȱ Communicationsȱ Fund.ȱ Theseȱ
differentȱ circumstancesȱ shouldȱ beȱ ofȱ valueȱ inȱ deliveringȱ moreȱ robustȱ andȱ
timelyȱ investmentȱ arrangementsȱ forȱ theȱ infrastructureȱ Fundsȱ thatȱ reflectȱ theȱ
policyȱintentȱforȱtheȱFunds.ȱȱ

12

At the same time, the then Minister for Communications, Information Technology and the Arts had stated
that an investment mandate would be developed and that this mandate and the investments would
ensure that the amount earned on the $2 billion would grow and be available for investment and use in
response to the recommendations of regional telecommunications inquiries.
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Key findings by chapter
Chapter 2—Development of the Legislative Framework
17.
Theȱ legislationȱ establishingȱ theȱ Communicationsȱ Fundȱ statedȱ thatȱ theȱ
provisionsȱofȱtheȱFMAȱActȱthatȱtypicallyȱgovernȱtheȱinvestmentȱofȱpublicȱfundsȱ
doȱnotȱapplyȱtoȱtheȱCommunicationsȱFund.ȱAsȱnotedȱinȱANAOȱAuditȱReportȱ
No.22ȱ ofȱ 2004–05,ȱ Investmentȱ ofȱ Publicȱ Funds,ȱ duringȱ theȱ developmentȱ ofȱ theȱ
FMAȱ Act,ȱ theȱ Jointȱ Committeeȱ ofȱ Publicȱ Accountsȱ andȱ Auditȱ reȬassessedȱ theȱ
typesȱ ofȱ investmentsȱ itȱ consideredȱ appropriateȱ forȱ theȱ differentȱ natureȱ ofȱ
Commonwealthȱ entitiesȱ andȱ concludedȱ that,ȱ withȱ theȱ exceptionȱ ofȱ
Governmentȱ Businessȱ Enterprisesȱ andȱ Statutoryȱ Marketingȱ Authorities,ȱ
entitiesȱshouldȱbeȱrequiredȱtoȱinvestȱfundsȱconservatively.ȱ
18.
Byȱ wayȱ ofȱ comparisonȱ toȱ theȱ FMAȱ framework,ȱ theȱ legislationȱ
establishingȱ theȱ Communicationsȱ Fundȱ broadlyȱ definesȱ aȱ financialȱ asset.ȱ
Specifically,ȱinȱadditionȱtoȱtheȱtypesȱofȱinvestmentsȱpermittedȱunderȱtheȱFMAȱ
Act,ȱtheȱlegislationȱpermitsȱtheȱCommunicationsȱFundȱtoȱbeȱinvestedȱin:ȱ
x

debenturesȱorȱstocksȱissuedȱbyȱaȱgovernment;ȱ

x

sharesȱin,ȱorȱdebenturesȱof,ȱotherȱbodies; 13ȱ

x

anȱinterestȱinȱaȱmanagedȱinvestmentȱscheme;ȱandȱ

x

aȱderivativeȱ(eitherȱtoȱprotectȱorȱenhanceȱtheȱvalueȱof,ȱorȱreturnȱon,ȱanȱ
investment).ȱ

19.
Onȱ twoȱ occasionsȱ duringȱ theȱ developmentȱ ofȱ theȱ legislation,ȱ Treasuryȱ
raisedȱwithȱDCITAȱissuesȱrelatingȱtoȱtheȱproposedȱbreadthȱofȱtheȱpermissibleȱ
investmentsȱwhenȱtheȱFund’sȱpurposeȱwasȱtoȱproduceȱanȱincomeȱstreamȱtoȱbeȱ
spentȱ onȱ regionalȱ telecommunications.ȱ Treasury’sȱ concernsȱ wereȱ notȱ
addressedȱ byȱ DCITAȱ inȱ theȱ draftingȱ ofȱ theȱ legislation.ȱ DBCDEȱ hasȱ advisedȱ
ANAOȱthat:ȱ
x

13

itȱ wasȱ notȱ apparentȱ toȱ DCITAȱ thatȱ theȱ firstȱ Treasuryȱ correspondenceȱ
wasȱ raisingȱ concerns.ȱ Theȱ Treasuryȱ correspondenceȱ hadȱ advisedȱ
DCITAȱ that,ȱ fromȱ theȱ perspectiveȱ thatȱ sectionsȱ ofȱ theȱ proposedȱ
legislationȱ relatingȱ toȱ theȱ Communicationsȱ Fundȱ hadȱ beenȱ largelyȱ
It is noteworthy that the then Government’s initial proposal to constitute the Fund with Telstra shares was
not supported during the passage of the legislation because of concerns that the value of the Fund would
have fluctuated as the Telstra share price moved. The Bill to establish the Communications Fund was
subsequently amended to require $2 billion in cash to be credited to the Fund but the list of authorised
investments continued to permit the purchase of shares.
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copiedȱfromȱtheȱdraftȱFutureȱFundȱBill,ȱTreasuryȱhadȱnoȱconcernsȱwithȱ
theȱ content,ȱ notingȱ thatȱ theȱ Communicationsȱ Fundȱ legislationȱ wouldȱ
allowȱtheȱFundȱtoȱbeȱinvestedȱinȱaȱbroadȱrangeȱofȱfinancialȱassets. 14 ȱTheȱ
correspondenceȱ alsoȱ askedȱ DCITAȱ forȱ adviceȱ onȱ theȱ process,ȱ timingȱ
andȱ meansȱ forȱ addressingȱ theȱ investmentȱ objective,ȱ theȱ extentȱ ofȱ theȱ
capitalȱ contributionȱ andȱ howȱ theȱ perpetualȱ natureȱ ofȱ theȱ Fundȱ wouldȱ
beȱ preserved,ȱ asȱ theseȱ issuesȱ hadȱ notȱ beenȱ addressedȱ inȱ theȱ draftȱ Billȱ
andȱTreasuryȱassumedȱthatȱmanyȱofȱtheseȱissuesȱwouldȱbeȱraisedȱwhenȱ
theȱ Billȱ wasȱ introduced.ȱ However,ȱ thereȱ isȱ noȱ recordȱ ofȱ DCITAȱ
respondingȱtoȱTreasury;ȱandȱ
x

thereȱwasȱinsufficientȱtimeȱtoȱaddressȱtheȱconcernsȱraisedȱinȱtheȱsecondȱ
Treasuryȱ correspondence,ȱ asȱ withinȱ hoursȱ ofȱ theȱ timeȱ Treasury’sȱ
commentsȱ wereȱ received,ȱ theȱ thenȱ Ministerȱ forȱ Communications,ȱ
Informationȱ Technologyȱ andȱ theȱ Artsȱ hadȱ requestedȱ policyȱ approvalȱ
fromȱ theȱ thenȱ Primeȱ Minister,ȱ Treasurerȱ andȱ Ministerȱ forȱ Financeȱ andȱ
Administration.ȱ Theȱ secondȱ Treasuryȱ correspondenceȱ reiteratedȱ thatȱ
Treasuryȱ hadȱ concernsȱ withȱ theȱ broadȱ rangeȱ ofȱ powersȱ inȱ relationȱ toȱ
theȱ Fundȱ beingȱ putȱ upȱ forȱ Parliamentaryȱ approvalȱ withoutȱ aȱ
frameworkȱaboutȱhowȱtheȱinvestmentȱofȱtheȱFundȱwouldȱoperate,ȱandȱ
thatȱ thereȱ wasȱ noȱ mechanismȱ toȱ ensureȱ theȱ perpetualȱ natureȱ ofȱ theȱ
Fund.ȱ

20.
DBCDEȱ hasȱ alsoȱ advisedȱ ANAOȱ thatȱ itȱ wasȱ notȱ possible,ȱ inȱ theȱ timeȱ
availableȱtoȱdevelopȱtheȱlegislation,ȱforȱitȱtoȱseekȱexpertȱexternalȱadviceȱonȱtheȱ
investmentȱ powers.ȱ Financeȱ wasȱ notȱ heavilyȱ involvedȱ inȱ theȱ developmentȱ ofȱ
theȱlegislationȱ and,ȱ inȱ anyȱ event,ȱhasȱadvisedȱANAOȱ thatȱspecialȱ expertiseȱinȱ
managingȱ financialȱassetȱ fundsȱ wasȱ beingȱ establishedȱinȱ Financeȱatȱthatȱtime.ȱ
Treasuryȱ hasȱ advisedȱ ANAOȱ thatȱ itsȱ concernsȱ wereȱ subsequentlyȱ addressedȱ
throughȱtheȱadministrativeȱarrangementsȱputȱinȱplaceȱforȱtheȱFund.ȱ

Chapter 3—Development of the Investment Strategy
21.
AȱsoundȱinvestmentȱstrategyȱforȱaȱfundȱlikeȱtheȱCommunicationsȱFundȱ
shouldȱbeȱunderpinnedȱbyȱaȱsolidȱunderstandingȱofȱtheȱpurposesȱforȱwhichȱtheȱ

14

The Communications Fund Bill was based on an early draft of the proposed Future Fund legislation. The
Future Fund Bill was introduced in the Parliament three months after the Communications Fund
legislation was passed. The Future Fund legislation has a more constrained approach to the use of
derivatives than was initially proposed for the Future Fund and used in the Communications Fund
legislation.
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Fund’sȱearningsȱareȱtoȱbeȱusedȱandȱtheȱamountȱof,ȱandȱtimeframesȱfor,ȱfutureȱ
drawdownsȱofȱtheseȱearnings.ȱȱ
22.
Asȱ aȱ resultȱ ofȱ amendmentsȱ toȱ theȱ proposedȱ Communicationsȱ Fundȱ
legislationȱrequiringȱtheȱFundȱtoȱbeȱestablishedȱimmediatelyȱafterȱtheȱpassageȱ
ofȱ thatȱ legislationȱ andȱ Telstraȱ saleȱ legislation,ȱ ratherȱ thanȱ followingȱ theȱ
completionȱofȱtheȱTelstraȱsaleȱ(asȱhadȱoriginallyȱbeenȱproposed),ȱthereȱwasȱnoȱ
investmentȱ strategyȱ inȱ placeȱ forȱ theȱ Fundȱ atȱ theȱ timeȱ ofȱ itsȱ inception.ȱ Asȱ anȱ
interimȱ measure,ȱ Ministersȱ authorisedȱ theȱ AOFMȱ toȱ investȱ theȱ $2ȱ billionȱ
principalȱ ofȱ theȱ Fundȱ inȱ aȱ sixȬmonthȱ termȱ depositȱ withȱ theȱ Reserveȱ Bankȱ ofȱ
Australiaȱ(RBA).ȱThisȱwasȱintendedȱtoȱprovideȱsufficientȱtimeȱforȱlongerȱtermȱ
investmentȱarrangementsȱtoȱbeȱdevelopedȱforȱtheȱFund.ȱ
23.
AgainstȱtheȱbackgroundȱofȱDCITAȱbeingȱunableȱtoȱobtainȱexpertȱadviceȱ
whenȱtheȱlegislationȱwasȱbeingȱdevelopedȱdueȱtoȱtimeȱconstraints,ȱtheȱworkingȱ
groupȱ (comprisingȱ officialsȱ fromȱ DCITA,ȱ Financeȱ andȱ Treasury)ȱ concludedȱ
that,ȱinȱdevelopingȱaȱlongȱtermȱinvestmentȱstrategyȱforȱtheȱFund,ȱindependentȱ
expertȱadviceȱwouldȱbeȱsought.ȱDCITAȱengagedȱanȱassetȱconsultant,ȱwithȱtheȱ
assistanceȱofȱFinanceȱandȱTreasury,ȱbutȱtheȱvalueȱofȱtheȱcontractȱwasȱlimitedȱ(aȱ
$10ȱ000ȱ feeȱ forȱ advisingȱ onȱ anȱ investmentȱ strategyȱ forȱ aȱ $2ȱbillionȱ perpetualȱ
fund).ȱ
24.
Ministersȱhadȱdecidedȱthatȱtheȱlegislationȱshouldȱbeȱdraftedȱsoȱasȱtoȱnotȱ
limitȱ theȱ authorisedȱ investmentsȱ toȱ fixedȱ interestȱ orȱ likeȱ products,ȱ withȱ theȱ
variousȱ alternativesȱ possibleȱ underȱ theȱ legislationȱ toȱ beȱ investigatedȱ afterȱ itsȱ
passage.ȱ However,ȱ theȱ consultantȱ wasȱ restrictedȱ toȱ consideringȱ aȱ portfolioȱ ofȱ
lowȱ risk,ȱ highlyȱ liquid,ȱ fixedȱ interestȱ assets. 15 ȱ Asȱ notedȱ atȱ paragraphȱ 14,ȱ theȱ
threeȱ agenciesȱ representedȱ onȱ theȱ workingȱ groupȱ haveȱ eachȱ advisedȱ ANAOȱ
thatȱ aȱ keyȱ considerationȱ forȱ theȱ workingȱ groupȱ wasȱ theȱ thenȱ Ministerȱ forȱ
Communications,ȱInformationȱTechnologyȱandȱtheȱArts’ȱpublicȱstatementȱthatȱ
theȱFundȱwouldȱearn,ȱfromȱdayȱone,ȱaȱrateȱnotȱlessȱthanȱtheȱcashȱrate.ȱȱ
25.
Implementationȱ ofȱ theȱ longerȱ termȱ investmentȱ strategyȱ forȱ theȱ
CommunicationsȱFundȱrequiredȱaȱnewȱauthorisationȱinstrumentȱtoȱbeȱmadeȱbyȱ
Ministers.ȱDCITAȱandȱFinanceȱfirstȱadvisedȱMinistersȱinȱMarchȱ2006ȱthatȱaȱnewȱ
instrumentȱ wouldȱ beȱ requiredȱ toȱ beȱ executed.ȱ However,ȱ itȱ tookȱ moreȱ thanȱ
nineȱmonthsȱforȱtheȱnewȱinstrumentȱ toȱ beȱ preparedȱ byȱ agenciesȱ forȱ Ministersȱ

15

DCITA also did not provide the consultant with an expected drawdown profile for the fund, further
complicating the consultant’s task. For example, Ministers had been advised that no drawdowns were
expected to be required before 2009, but this information was not provided to the consultant.
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toȱ sign. 16 ȱ Inȱ addition,ȱ thereȱ wereȱ significantȱ delaysȱ inȱ establishingȱ theȱ longȱ
termȱ investmentȱ strategyȱ forȱ theȱ Fundȱ (referredȱ toȱ asȱ theȱ Investmentȱ
Guidelines).ȱ Theȱ Investmentȱ Guidelinesȱ wereȱ notȱ finalisedȱ untilȱ Juneȱ 2007,ȱ
15ȱmonthsȱ afterȱ theȱ initialȱ sixȱ monthȱ termȱ depositȱ hadȱ matured.ȱ Althoughȱ itsȱ
MinisterȱisȱoneȱofȱtheȱtwoȱresponsibleȱMinisters,ȱFinanceȱisȱnotȱaȱpartyȱtoȱtheȱ
Investmentȱ Guidelinesȱ andȱ hasȱ notȱ beenȱ involvedȱ inȱ overseeingȱ theȱ ongoingȱ
investmentȱactivitiesȱofȱtheȱFund.ȱ
26.
Inȱ addition,ȱ theȱ Investmentȱ Guidelinesȱ issuedȱ byȱ DCITAȱ restrictȱ theȱ
investmentȱ ofȱ theȱ Communicationsȱ Fundȱ furtherȱ belowȱ theȱ limitsȱ authorisedȱ
byȱ Ministersȱ (inȱ termsȱ ofȱ creditȱ risk 17 ȱ andȱ tenor 18 ȱ limits).ȱ Theyȱ alsoȱ doȱ notȱ
reflectȱ theȱ intendedȱ perpetualȱ natureȱ ofȱ theȱ Fundȱ (withȱ theȱ Guidelinesȱ
requiringȱbothȱtheȱprincipalȱandȱinterestȱofȱtheȱFundȱtoȱbeȱableȱtoȱbeȱliquidatedȱ
withinȱthreeȱmonths).ȱTheseȱapproachesȱhaveȱpotentiallyȱlimitingȱeffectsȱonȱtheȱ
investmentȱ returnsȱ ableȱ toȱ beȱ achievedȱ byȱ theȱ Fund.ȱ However,ȱ theȱ potentialȱ
impactsȱofȱtheseȱapproachesȱonȱFundȱreturnsȱwasȱnotȱanalysedȱinȱdevelopingȱ
theȱinvestmentȱstrategy.ȱ

Chapter 4—Investment Activities of the Fund
27.
Theȱ AOFMȱ isȱ requiredȱ byȱ theȱ Investmentȱ Guidelinesȱ toȱ focusȱ onȱ
maximisingȱ investmentȱ returnsȱ forȱ theȱ Fundȱ withinȱ theȱ parametersȱ set.ȱ Theȱ
workingȱgroup’sȱviewsȱonȱtheȱimportȱofȱstatementsȱmadeȱbyȱMinisters 19 ȱledȱtoȱ
tightȱparametersȱsurroundingȱtheȱinvestmentȱofȱtheȱCommunicationsȱFund.ȱȱ
28.
Thereȱ wereȱ alsoȱ aȱ numberȱ ofȱ aspectsȱ ofȱ theȱ approachȱ beingȱ takenȱ inȱ
investingȱ theȱ Communicationsȱ Fundȱ which,ȱ withinȱ theȱ conservativeȱ
investmentȱapproachȱadoptedȱforȱtheȱFund,ȱhaveȱpotentiallyȱfurtherȱrestrictedȱ
investmentȱ returns.ȱ Inȱ particular,ȱ authorisationȱ instrumentsȱ andȱ investmentȱ
instructionsȱ toȱ theȱ AOFMȱ wereȱ notȱ updatedȱ inȱ aȱ timelyȱ mannerȱ inȱ lightȱ ofȱ
revisedȱmandatesȱsetȱbyȱMinisters.ȱAsȱaȱresult,ȱtheȱCommunicationsȱFundȱwasȱ
restrictedȱtoȱinvestingȱinȱRBAȱtermȱdepositsȱforȱanȱextendedȱperiod,ȱalthoughȱ
Ministerialȱ mandatesȱ andȱ authorisationsȱ permittedȱ investmentȱ inȱ aȱ broaderȱ

16

DBCDE has advised ANAO that changes to the Regulations needed to be made during this period, as
well as the then Ministers obtaining the then Prime Minister’s approval for their chosen course of action.

17

Credit risk is the risk of financial loss arising from a counterparty to a transaction defaulting on its
financial obligations under that transaction.

18

The tenor of an investment is its time to maturity, or the investment term.

19

See paragraph 24.
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rangeȱ ofȱ instrumentsȱ whichȱ couldȱ haveȱ beenȱ expectedȱ toȱ provideȱ higherȱ
returns. 20ȱ

Agency responses
29.
DBCDE’sȱ fullȱ responseȱ toȱ theȱ auditȱ isȱ includedȱ atȱ Appendixȱ 1.ȱ Inȱ
addition,ȱ eachȱ ofȱ DBCDE,ȱ theȱ AOFM,ȱ Financeȱ andȱ Treasuryȱ providedȱ
summaryȱresponsesȱtoȱtheȱaudit,ȱasȱfollows.ȱ

DBCDE
30.
Theȱ Departmentȱ ofȱ Broadband,ȱ Communicationsȱ andȱ theȱ Digitalȱ
Economyȱ notesȱ thatȱ theȱ ANAOȱ hasȱ concludedȱ thatȱ theȱ investmentȱ approachȱ
takenȱforȱtheȱCommunicationsȱFundȱ(theȱFund)ȱcloselyȱalignsȱtoȱtheȱapproachȱ
adoptedȱ forȱ entitiesȱ investingȱ underȱ theȱ Financialȱ Managementȱ andȱ
Accountabilityȱ Actȱ 1997,ȱ isȱ moreȱ consistentȱ withȱ theȱ policyȱ thatȱ theȱ Fundȱ beȱ
perpetualȱinȱnature,ȱandȱreflectsȱaȱprudentȱapproach.ȱ
31.
Theȱ Departmentȱ ofȱCommunications,ȱ Informationȱ Technologyȱandȱ theȱ
Artsȱ consultedȱ withȱ theȱ Departmentȱ ofȱ Financeȱ andȱ Administrationȱ andȱ
Treasuryȱ inȱ theȱ developmentȱ ofȱ theȱ Fundȱ legislationȱ whichȱ occurredȱ inȱ aȱ
compressedȱtimeframeȱandȱworkedȱjointlyȱwithȱthemȱinȱtheȱdevelopmentȱandȱ
implementationȱ ofȱ investmentȱ arrangements.ȱ Theȱ investmentȱ approachȱ wasȱ
developedȱ havingȱ regardȱ toȱ commitmentsȱ madeȱ byȱ theȱ Governmentȱ duringȱ
Parliamentaryȱdebateȱandȱwasȱprogressedȱinȱaȱcarefulȱandȱconsideredȱmannerȱ
givenȱtheȱsignificantȱfundsȱinvolvedȱandȱtheȱcomplexȱprocessesȱrequired.ȱ
32.
Asȱ theȱ firstȱ significantȱ fundȱ ofȱ itsȱ type,ȱ eachȱ ofȱ theȱ agenciesȱ wasȱ
requiredȱtoȱbuildȱaȱbaseȱofȱexpertiseȱandȱcarefullyȱdevelopȱrelevantȱlegislativeȱ
andȱ Ministerialȱ instrumentsȱ whileȱ managingȱ theȱ Fundȱ whichȱ hadȱ beenȱ
establishedȱ 17ȱ monthsȱ earlierȱ thanȱ reflectedȱ inȱ theȱ originallyȱ introducedȱ bill.ȱ
TheȱprocessȱhasȱresultedȱinȱaȱsoundlyȱmanagedȱFundȱthatȱhasȱconsistentlyȱmetȱ
orȱexceededȱitsȱinvestmentȱtargets.ȱ

AOFM
33.

20

TheȱAOFMȱhasȱnoȱgeneralȱcommentsȱonȱtheȱreport.ȱ

By way of comparison, agencies investing amounts standing to the credit of special accounts under the
provisions of Section 39 of the FMA Act and FMA Regulation 22 are able to invest in a broader range of
conservative financial instruments than just term deposits. All of these instruments are permitted for the
Communications Fund under the relevant legislation and regulations, but were not authorised by
Ministers until January 2007.
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Finance
34.
Financeȱ notesȱ theȱ report’sȱ reviewȱ andȱ findings.ȱ Financeȱ agreesȱ withȱ
bothȱ recommendations,ȱ notingȱ thatȱ theȱ approachȱ toȱ theȱ Communicationsȱ
Fund,ȱ andȱ itsȱ timing,ȱ wasȱ inȱ theȱ contextȱ ofȱ theȱ Telstraȱ saleȱ legislation.ȱ
Consequently,ȱ theȱ Communicationsȱ Fund’sȱ governanceȱ structureȱ andȱ
investmentȱarrangementsȱareȱdifferentȱtoȱotherȱfundsȱsinceȱestablished,ȱsuchȱasȱ
theȱFutureȱFund.ȱ
35.
TheȱexistingȱframeworkȱthatȱsupportsȱtheȱFutureȱFundȱandȱtheȱHigherȱ
Educationȱ Endowmentȱ Fundȱ willȱ assistȱ withȱ establishingȱ theȱ Government’sȱ
policyȱforȱtheȱNationȱBuildingȱfunds.ȱ

Treasury
36.
Theȱ Treasuryȱ welcomesȱ theȱ workȱ undertakenȱ byȱ theȱ ANAOȱ toȱ assessȱ
theȱ effectivenessȱ ofȱ managementȱandȱ administrativeȱ arrangementsȱ relatingȱ toȱ
theȱCommunicationsȱFund.ȱ
37.
RegardingȱtheȱinvestmentȱarrangementsȱforȱtheȱCommunicationsȱFund,ȱ
Treasuryȱ notesȱ thatȱ aȱ keyȱ considerationȱ forȱ theȱ workingȱ groupȱ wasȱ theȱ
Government’sȱ publicȱ statementȱ thatȱ theȱ Fundȱ wouldȱ beȱ investedȱ inȱ lowȬriskȱ
assetsȱandȱwouldȱearn,ȱfromȱdayȱone,ȱaȱrateȱnotȱlessȱthanȱtheȱcashȱrate.ȱTheseȱ
investmentȱparametersȱfocusedȱtheȱworkingȱgroupȱonȱdesigningȱanȱinvestmentȱ
mandateȱ thatȱ ensuredȱ aȱ highȱ levelȱ ofȱ certaintyȱ inȱ achievingȱ atȱ leastȱ theȱ cashȱ
rate,ȱ andȱ limitingȱ theȱ probabilityȱ ofȱ realisingȱ aȱ negativeȱ returnȱ inȱ theȱ periodȱ
leadingȱupȱtoȱtheȱfirstȱRTIRCȱmeeting.ȱAsȱaȱresult,ȱtheȱworkingȱgroupȱpursuedȱ
anȱ investmentȱ strategyȱ comprisingȱ conservativeȱ andȱ lowȬriskȱ assets,ȱ ratherȱ
thanȱexaminingȱtheȱpossibleȱinvestmentȱreturnsȱthatȱcouldȱhaveȱbeenȱachievedȱ
byȱ investingȱ inȱ theȱ fullȱ rangeȱ ofȱ assetsȱ thatȱ areȱ permissibleȱ underȱ theȱ
Telecommunicationsȱ(ConsumerȱProtectionȱandȱServiceȱStandards)ȱActȱ1999.ȱ
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Recommendations
Setȱ outȱ belowȱ areȱ ANAO’sȱ recommendationsȱ andȱ agencies’ȱ abbreviatedȱ responses.ȱ
Moreȱ detailedȱ responsesȱ areȱ shownȱ inȱ theȱ bodyȱ ofȱ theȱ reportȱ immediatelyȱ afterȱ eachȱ
recommendation.ȱ
Recommendation
No. 1
Paragraph 2.21

ANAOȱrecommendsȱthat,ȱinȱfutureȱcircumstancesȱwhereȱitȱ
isȱproposedȱtoȱseekȱlegislativeȱauthorityȱforȱtheȱpurchaseȱ
ofȱ investmentsȱ withȱ higherȱ riskȱ thanȱ thoseȱ permittedȱ
underȱtheȱFinancialȱManagementȱandȱAccountabilityȱActȱ
framework,ȱagencies:ȱ
(a)ȱ ȱ assessȱ theȱ benefitsȱ andȱ risksȱ ofȱ theȱ proposedȱ
approachȱsoȱasȱtoȱprovideȱwellȬinformedȱadviceȱtoȱ
theȱGovernment;ȱandȱ
(b)ȱ ȱ ȱ consultȱ withȱ theȱ Departmentȱ ofȱ theȱ Treasuryȱ andȱ
theȱDepartmentȱofȱFinanceȱandȱDeregulation.ȱ
Agencyȱresponses:ȱAgreed.ȱȱ

Recommendation
No. 2
Paragraph 3.29

ANAOȱ recommendsȱ that,ȱ inȱ futureȱ circumstancesȱ whereȱ
agenciesȱ areȱ seekingȱ investmentȱ adviceȱ forȱ assetȱ funds,ȱ
theyȱprovide:ȱ
(a)ȱȱȱȱȱtheȱselectedȱadvisorȱwithȱaȱclearȱstatementȱasȱtoȱtheȱ
parametersȱ withinȱ whichȱ theȱ fundsȱ areȱ toȱ beȱ
investedȱandȱaccessed;ȱandȱ
(b)ȱ ȱ ȱ Ministersȱ withȱ adviceȱ thatȱ addressesȱ theȱ meritsȱ ofȱ
possibleȱinvestmentȱapproaches.ȱ
Agencyȱresponses:ȱAgreed.ȱ
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1. Introduction
Thisȱ chapterȱ setsȱ outȱ theȱ backgroundȱ toȱ theȱ establishmentȱ ofȱ theȱ $2ȱ billionȱ
CommunicationsȱFundȱandȱtheȱauditȱobjectiveȱandȱapproach.ȱ

Background
1.1
InȱaccordanceȱwithȱtheȱCoalition’sȱelectionȱcommitmentsȱfromȱtheȱ1998ȱ
andȱ2001ȱFederalȱelectionsȱtoȱnotȱtakeȱfurtherȱstepsȱtowardsȱtheȱsaleȱofȱTelstraȱ
Corporationȱ Ltdȱ untilȱ itȱ wasȱ satisfiedȱ thatȱ servicesȱ inȱ regional,ȱ ruralȱ andȱ
remoteȱ Australiaȱ wereȱ adequate,ȱ theȱ formerȱ Governmentȱ establishedȱ twoȱ
inquiriesȱintoȱtheȱadequacyȱofȱtelecommunicationsȱservicesȱinȱAustralia. 21 ȱTheȱ
reportsȱ fromȱ eachȱ inquiryȱ (releasedȱ inȱ Septemberȱ 2000ȱ andȱ Novemberȱ 2002)ȱ
foundȱ thatȱ thereȱ remainedȱ areasȱ whereȱ servicesȱ wereȱ notȱ adequateȱ orȱ whereȱ
improvementsȱneededȱtoȱbeȱmade.ȱInȱresponseȱtoȱeachȱinquiryȱreport,ȱtheȱthenȱ
Governmentȱ announcedȱ fundingȱ packagesȱ toȱ implementȱ theȱ reports’ȱ
recommendationsȱandȱimproveȱtelecommunicationsȱservicesȱinȱregional,ȱruralȱ
andȱremoteȱAustralia.ȱ
1.2
Inȱ Augustȱ 2005,ȱ theȱ thenȱ Governmentȱ announcedȱ itsȱ intentionȱ forȱ theȱ
finalȱsaleȱofȱTelstraȱtoȱproceed.ȱHowever,ȱtoȱensureȱthatȱtheȱlegislationȱenablingȱ
theȱ saleȱ wasȱ passed,ȱ theȱ ongoingȱ concernsȱ expressedȱ byȱ theȱ Nationalȱ Partyȱ
relatingȱtoȱtheȱadequacyȱofȱtelecommunicationsȱinȱregionalȱAustraliaȱneededȱtoȱ
beȱaddressed.ȱOneȱofȱtheȱthenȱGovernment’sȱresponsesȱtoȱthoseȱconcernsȱwasȱ
theȱestablishmentȱofȱaȱmultiȬbillionȱdollarȱtrustȱfundȱtoȱpayȱforȱimprovementsȱ
toȱtelecommunicationsȱservicesȱinȱtheȱbush. 22ȱ
1.3
Inȱthisȱcontext,ȱonȱ17ȱAugustȱ2005,ȱtheȱthenȱGovernmentȱannouncedȱaȱ
$3.1ȱbillionȱ communicationsȱ programȱ aimedȱ atȱ ‘futureȱ proofing’ȱ
telecommunicationsȱ inȱ regionalȱ Australiaȱ (thatȱ is,ȱ ensuringȱ thatȱ peopleȱ inȱ
regional,ȱruralȱandȱremoteȱAustraliaȱshareȱequitablyȱinȱtheȱbenefitsȱandȱfutureȱ
advancesȱinȱtechnology).ȱThisȱprogramȱcomprised:ȱ

21

The establishment of the Telecommunications Service Inquiry was announced on 19 March 2000. The
establishment of the Regional Telecommunications Inquiry was announced on 16 August 2002.

22

Joyce maintains tough T3 stand, 10 August 2005, <http://www.theage.com.au>, [accessed on
5 November 2007].
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x

theȱ $1.1ȱbillionȱ ‘Connectȱ Australia’ȱ package,ȱ forȱ theȱ rollȬoutȱ ofȱ
broadband,ȱ newȱ regionalȱ cleverȱ networks,ȱ mobileȱ servicesȱ andȱ
Indigenousȱtelecommunications; 23 ȱandȱ

x

aȱperpetualȱ$2ȱbillionȱ‘CommunicationsȱFund’,ȱtheȱearningsȱfromȱwhichȱ
wouldȱ beȱ usedȱ toȱ provideȱ newȱ communicationsȱ servicesȱ forȱ ruralȱ
Australia,ȱtiedȱtoȱlegislatedȱindependentȱreviewsȱofȱrural,ȱregionalȱandȱ
remoteȱtelecommunicationsȱservices. 24ȱ

1.4
Inȱ earlyȱ Septemberȱ 2005,ȱ fiveȱ relatedȱ Billsȱ wereȱ introducedȱ toȱ theȱ
ParliamentȱrelatingȱtoȱtheȱfinalȱsaleȱofȱTelstra.ȱOnȱ6ȱSeptemberȱ2005,ȱtheȱSenateȱ
resolvedȱ thatȱ theȱ Bills,ȱ orȱ provisionsȱ ofȱ theȱ Bills,ȱ beȱ referredȱ toȱ theȱ
Environment,ȱ Communications,ȱ Informationȱ Technologyȱ andȱ theȱ Artsȱ
Committee, 25 ȱforȱinquiryȱandȱreportȱbyȱ12ȱSeptemberȱ2005.ȱIncludedȱinȱtheȱBillsȱ
referredȱ toȱ theȱ Committeeȱ wereȱ theȱ Telstraȱ (Transitionȱ toȱ Fullȱ Privateȱ
Ownership)ȱ Billȱ 2005ȱ andȱ theȱ Telecommunicationsȱ Legislationȱ Amendmentȱ
(Futureȱ Proofingȱ andȱ Otherȱ Measures)ȱ Billȱ 2005ȱ (Futureȱ Proofingȱ Bill).ȱ Inȱ
presentingȱtheȱ latterȱtoȱ theȱParliament, 26 ȱ theȱthenȱ Governmentȱstatedȱ thatȱtheȱ
creationȱ ofȱaȱdedicatedȱandȱ perpetualȱfundȱofȱ$2ȱbillionȱfromȱtheȱproceedsȱ ofȱ
theȱ finalȱ saleȱ ofȱ Telstraȱ wouldȱ provideȱ anȱ ongoingȱ incomeȱ streamȱ toȱ fundȱ
governmentȱresponsesȱtoȱanyȱrecommendationsȱproposedȱasȱaȱresultȱofȱregularȱ
reviewsȱintoȱtheȱadequacyȱofȱregionalȱtelecommunications. 27ȱ
1.5
Inȱ examiningȱ theȱ fiveȱ Billsȱ (orȱ provisionsȱ ofȱ theȱ Bills),ȱ theȱ Committeeȱ
wasȱ onlyȱ toȱ considerȱ fourȱ issues—oneȱ ofȱ whichȱ wasȱ ‘theȱ establishmentȱ ofȱ aȱ
perpetualȱ$2ȱbillionȱCommunicationsȱFund’.ȱInȱitsȱreport,ȱtheȱCommitteeȱmadeȱ
twoȱrecommendations:ȱ
23

Stage 1 of the Broadband Connect Program, which was the major component of the Connect Australia
package, was examined in ANAO Audit Report No.36 of 2006-07, Management of the Higher Bandwidth
Incentive Scheme and Broadband Connect Stage 1. ANAO also undertook a preliminary review of the
Broadband Connect Infrastructure Program (BCIP) in July 2007 in response to concerns raised by the
then Shadow Minister for Communications and Information Technology about the probity of information
provided to applicants under the program. Funding for the BCIP was rescinded in the 2008–09 Budget.

24

Senator the Hon. Helen Coonan, Minister for Communications, Information Technology and the Arts,
Connect Australia: A Plan to Future Proof Telecommunications, Media Release, 17 August 2005.

25

The Bills were to be referred to the Committee at ‘whatever stage the Bills have reached at the end of
the time available for the consideration of government business on 8 September 2005’.

26

Mr Peter McGauran, ‘Second reading speech: Telecommunications Legislation Amendment (Future
Proofing and Other Measures) Bill 2005, House of Representatives, 7 September 2005.

27

Similar provisions relating to regular reviews of regional telecommunications services had been included
in the Telecommunications Legislation Amendment (Regular Reviews and Other Measures) Bill 2005,
which was superseded by the Future Proofing Bill. That earlier Bill was passed by the Senate with
amendments on 24 June 2005, but those amendments had not been considered at the time the Future
Proofing Bill was introduced.
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x

thatȱ theȱ Futureȱ Proofingȱ Billȱ beȱ amendedȱ toȱ specificallyȱ requireȱ thatȱ
$2ȱbillionȱinȱcashȱbeȱtransferredȱtoȱtheȱCommunicationsȱFund;ȱandȱ

x

subjectȱtoȱtheȱfirstȱrecommendation,ȱthatȱtheȱBillsȱbeȱagreedȱto.ȱ

1.6
Theȱ Committee’sȱ firstȱ recommendationȱ wasȱ significant,ȱ asȱ thereȱ hadȱ
beenȱaȱnumberȱofȱconcernsȱraisedȱthatȱtheȱBillȱasȱpresentedȱtoȱtheȱParliamentȱ
providedȱforȱtheȱ$2ȱbillionȱCommunicationsȱ Fundȱtoȱ beȱ composedȱofȱvariousȱ
financialȱ assets,ȱ includingȱ Telstraȱ shares.ȱ Theȱ valueȱ ofȱ theȱ Fundȱ wouldȱ
thereforeȱ haveȱ fluctuatedȱ withȱ theȱ priceȱ ofȱ theȱ sharesȱ heldȱ byȱ theȱ Fund.ȱ Theȱ
Committee’sȱfirstȱrecommendationȱwasȱaccepted,ȱandȱtheȱFutureȱProofingȱBillȱ
wasȱamendedȱaccordingly. 28ȱ
1.7
AȱfurtherȱamendmentȱwasȱmadeȱtoȱtheȱFutureȱProofingȱBillȱmakingȱitȱaȱ
requirementȱ forȱ theȱ $2ȱ billionȱ inȱ cashȱ toȱ beȱ creditedȱ toȱ theȱ Communicationsȱ
Fundȱ onȱ theȱ firstȱ businessȱ dayȱ afterȱ theȱ laterȱ ofȱ theȱ Telecommunicationsȱ
Legislationȱ Amendmentȱ (Futureȱ Proofingȱ andȱ Otherȱ Measures)ȱ Actȱ 2005ȱ (Futureȱ
Proofingȱ Act)ȱ andȱ theȱ Telstraȱ (Transitionȱ toȱ Fullȱ Privateȱ Ownership)ȱ Actȱ 2005ȱ
(Telstraȱ Saleȱ Act)ȱ receivedȱ Royalȱ Assent.ȱ Thisȱ amendmentȱ hadȱ theȱ effectȱ thatȱ
theȱtransferȱofȱtheȱ$2ȱbillionȱtoȱtheȱCommunicationsȱFundȱwasȱnotȱdependentȱ
onȱtheȱtimingȱofȱtheȱsaleȱofȱTelstra,ȱasȱhadȱbeenȱoriginallyȱproposedȱbyȱtheȱthenȱ
Government,ȱbutȱwouldȱoccurȱonceȱlegislationȱenablingȱtheȱsaleȱwasȱinȱplace. 29ȱ
1.8
Eachȱ ofȱ theȱ fiveȱ Billsȱ wasȱ passedȱ byȱ theȱ Parliamentȱ withinȱ aȱ weekȱ ofȱ
beingȱintroduced.ȱTheȱFutureȱProofingȱActȱandȱtheȱTelstraȱSaleȱActȱwereȱeachȱ
assentedȱtoȱonȱ23ȱSeptemberȱ2005.ȱ

The Communications Fund
1.9
TheȱCommunicationsȱFundȱwasȱestablishedȱunderȱSectionȱ158ZGȱofȱtheȱ
Telecommunicationsȱ (Consumerȱ Protectionȱ andȱ Serviceȱ Standards)ȱ Actȱ 1999ȱ
(Consumerȱ Protectionȱ Act),ȱ asȱ amendedȱ byȱ theȱ Futureȱ Proofingȱ Act.ȱ Sectionȱ
158ZGȱprovidesȱthatȱtheȱFundȱconsistsȱof:ȱ
x

theȱCommunicationsȱFundȱSpecialȱ Accountȱ (establishedȱunderȱ Sectionȱ
158ZHȱofȱtheȱAct);ȱandȱ

x

theȱ investmentsȱ ofȱ theȱ Fundȱ (whichȱ areȱ heldȱ outsideȱ theȱ Specialȱ
Account).ȱ

28

A number of other amendments were also made to the Future Proofing Bill.

29

DBCDE has advised ANAO that this timing change effectively removed what would have been a
17 month period for the investment strategy and associated instruments to be developed.
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1.10
Aȱ Specialȱ Accountȱ isȱ aȱ mechanismȱ usedȱ toȱ recordȱ amountsȱ inȱ theȱ
Consolidatedȱ Revenueȱ Fundȱ thatȱ areȱ setȱ asideȱ forȱ specifiedȱ purposes.ȱ Theȱ
Financialȱ Managementȱ andȱ Accountabilityȱ Actȱ 1997ȱ (FMAȱAct)ȱ providesȱ anȱ
appropriationȱ forȱ theȱ purposesȱ ofȱ eachȱ Specialȱ Account,ȱ upȱ toȱ theȱ balanceȱ ofȱ
theȱSpecialȱAccountȱforȱtheȱtimeȱbeing. 30 ȱTheȱpurposesȱofȱtheȱCommunicationsȱ
FundȱSpecialȱAccountȱareȱoutlinedȱinȱSectionȱ158ZIȱofȱtheȱConsumerȱProtectionȱ
Actȱasȱfollows:ȱ
x

implementingȱ theȱ Commonwealthȱ Government’sȱ responseȱ toȱ anyȱ ofȱ
theȱ recommendationsȱ setȱ outȱ inȱ aȱ reportȱ underȱ Sectionȱ 158Qȱ (beingȱ aȱ
reportȱ ofȱ theȱ Regionalȱ Telecommunicationsȱ Independentȱ Reviewȱ
Committeeȱ (RTIRC)), 31 ȱ soȱ longȱ asȱ theȱ responseȱ relatesȱ toȱ
telecommunicationsȱ servicesȱ inȱ regional,ȱ ruralȱ orȱ remoteȱ partsȱ ofȱ
Australia;ȱ

x

aȱpurposeȱincidentalȱorȱancillaryȱtoȱtheȱaboveȱpurpose;ȱandȱ

x

theȱ makingȱ ofȱ grantsȱ ofȱ financialȱ assistanceȱ forȱ eitherȱ ofȱ theȱ aboveȱ
purposes.ȱ

1.11
Asȱ notedȱ above,ȱ $2ȱ billionȱ inȱ cashȱ wasȱ requiredȱ byȱ legislationȱ toȱ beȱ
creditedȱtoȱtheȱSpecialȱAccount.ȱThisȱoccurredȱonȱ26ȱSeptemberȱ2005,ȱbeingȱtheȱ
firstȱbusinessȱdayȱafterȱtheȱFutureȱProofingȱActȱandȱtheȱTelstraȱSaleȱActȱwereȱ
assentedȱto.ȱ
1.12
Onȱ 24ȱ Septemberȱ 2007,ȱ theȱ Telecommunicationsȱ Legislationȱ Amendmentȱ
(Protectingȱ Servicesȱ forȱ Ruralȱ andȱ Regionalȱ Australiaȱ intoȱ theȱ Future)ȱ Actȱ 2007ȱ
(Protectingȱ Servicesȱ Act)ȱ receivedȱ Royalȱ Assent.ȱ Thisȱ Actȱ amendedȱ theȱ
Consumerȱ Protectionȱ Actȱ toȱ provideȱ thatȱ theȱ Ministerȱ forȱ Broadband,ȱ
Communicationsȱ andȱ theȱ Digitalȱ Economyȱ mustȱ takeȱ allȱ reasonableȱ stepsȱ toȱ
ensureȱ thatȱ theȱ sumȱ ofȱ theȱ amountsȱ standingȱ toȱ theȱ creditȱ ofȱ theȱ Specialȱ
Accountȱ andȱ theȱ valueȱ ofȱ theȱ investmentsȱ ofȱ theȱ Communicationsȱ Fundȱ doesȱ
notȱ fallȱ belowȱ $2ȱ billion.ȱ Theȱ Explanatoryȱ Memorandumȱ toȱ theȱ Billȱ forȱ theȱ
ProtectingȱServicesȱActȱstatedȱthatȱitȱwasȱtheȱthenȱGovernment’sȱintentionȱthatȱ
theȱCommunicationsȱFundȱbeȱaȱperpetualȱfundȱwithȱtheȱprincipalȱofȱtheȱfundȱ
maintainingȱatȱleastȱitsȱnominalȱvalueȱofȱ$2ȱbillion,ȱandȱthatȱtheȱintroductionȱofȱ
30

See also ANAO Audit Report No.24 2003–04, Agency Management of Special Accounts, Canberra,
30 January 2004.

31

The RTIRC was established under Section 158R of the Consumer Protection Act (as amended by the
Future Proofing Act). The primary function of the RTIRC is to conduct reviews of the adequacy of
telecommunications services in rural, regional and remote parts of Australia. The first RTIRC review
commenced on 14 August 2007, and the committee is expected to develop a comprehensive report for
the Australian Government to consider in late 2008.
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theȱ newȱ provisionȱ intoȱ theȱ Consumerȱ Protectionȱ Actȱ wouldȱ ensureȱ thatȱ theȱ
onlyȱ moneyȱ availableȱ toȱ beȱ spentȱ forȱ theȱ purposesȱ ofȱ theȱ Specialȱ Accountȱ
wouldȱbeȱincomeȱorȱinterestȱearnedȱonȱinvestmentsȱofȱtheȱFund.ȱ
1.13
Followingȱ theȱ 2007ȱ Federalȱ election,ȱ theȱ newȱ Governmentȱ introducedȱ
legislationȱonȱ13ȱFebruaryȱ2008ȱtoȱaccessȱtheȱCommunicationsȱFund,ȱincludingȱ
theȱ capital,ȱ forȱ theȱ Nationalȱ Broadbandȱ Network. 32 ȱ Theȱ Governmentȱ
subsequentlyȱ announcedȱ inȱ theȱ 2008–09ȱ Federalȱ Budgetȱ thatȱ theȱ
CommunicationsȱFundȱwouldȱbeȱabolished.ȱItȱwasȱannouncedȱthatȱtheȱbalanceȱ
ofȱ theȱ Fundȱ wouldȱ beȱ subsumedȱ intoȱ theȱ Buildingȱ Australiaȱ Fund,ȱ whichȱ isȱ
oneȱ ofȱ threeȱ newȱ ‘Nationȱ Buildingȱ Funds’ȱ (orȱ infrastructureȱ Funds)ȱ setȱ toȱ beȱ
establishedȱ byȱ 1ȱJanuaryȱ2009.ȱ Itȱ wasȱ alsoȱ announcedȱ thatȱ initialȱ fundingȱ ofȱ
$41ȱbillionȱisȱexpectedȱtoȱbeȱprovidedȱforȱtheȱthreeȱFunds. 33ȱ

Investments of the Communications Fund
1.14
Asȱ noted,ȱ theȱ Communicationsȱ Fundȱ consistsȱ ofȱ twoȱ separateȱ parts—
theȱ Specialȱ Account,ȱ andȱ theȱ investmentsȱ ofȱ theȱ Fund.ȱ Sectionȱ 39ȱ ofȱ theȱ
FMAȱAct,ȱ whichȱ usuallyȱ governsȱ theȱ investmentȱ ofȱ amountsȱ standingȱ toȱ theȱ
creditȱ ofȱ aȱ Specialȱ Account,ȱ doesȱ notȱ applyȱ toȱ theȱ Communicationsȱ Fund.ȱ
Instead,ȱ theȱ Consumerȱ Protectionȱ Actȱ providesȱ theȱ authorityȱ forȱ theȱ
investmentȱ ofȱ theȱ Fundȱ andȱ setsȱ outȱ theȱ typesȱ ofȱ investmentsȱ thatȱ areȱ
permittedȱ toȱ beȱ made,ȱ onȱ authorisationȱ byȱ theȱ responsibleȱ Ministers. 34 ȱ Theȱ
Telecommunicationsȱ (Consumerȱ Protectionȱ andȱ Serviceȱ Standards)(Communicationsȱ
Fund)ȱ Regulationsȱ 2005ȱ (Communicationsȱ Fundȱ Regulations)ȱ setȱ outȱ furtherȱ
financialȱassetsȱinȱwhichȱtheȱresponsibleȱMinistersȱmayȱauthoriseȱtheȱFundȱtoȱ
invest.ȱSinceȱtheȱCommunicationsȱFundȱwasȱestablished,ȱthereȱhaveȱbeenȱtwoȱ
Ministerialȱ investmentȱ authorisationsȱ madeȱ forȱ theȱ Fund.ȱ Theȱ investmentȱ
mandateȱisȱdiscussedȱinȱChapterȱ3.ȱ
1.15
Inȱitsȱ2006–07ȱAnnualȱReport,ȱtheȱthenȱDepartmentȱofȱCommunications,ȱ
Informationȱ Technologyȱ andȱ theȱ Artsȱ (DCITA)ȱ reportedȱ theȱ balanceȱ ofȱ theȱ
investmentsȱofȱtheȱCommunicationsȱFundȱasȱatȱ30ȱJuneȱ2007ȱtoȱbeȱ$2.22ȱbillion,ȱ
reflectingȱ theȱ receiptȱ ofȱ reportedȱ interestȱ earningsȱ ofȱ $84.5ȱ millionȱ inȱ 2005–06ȱ
32

The then Opposition had announced in March 2007 that this was its policy intent for the Fund.

33

It was also announced in the 2008–09 Budget that up to $400 million in funding for the Government’s
response to the first review of the RTIRC would be expected to be made available from the Building
Australia Fund.

34

The Consumer Protection Act sets out three separate special appropriations for the investment of the
Communications Fund. This is an uncommon practice, as Section 39 of the FMA Act usually provides
the appropriation authority for the investment of the balance of a Special Account, where this power has
been delegated by the Finance Minister. This is discussed in more detail in later chapters.
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andȱ $131.5ȱmillionȱ inȱ 2006–07ȱ fromȱ theȱ investmentsȱ ofȱ theȱ Fund.ȱ DBCDE’sȱ
2007–08ȱ financialȱ statementsȱ reportȱ theȱ balanceȱ ofȱ theȱ investmentsȱ ofȱ theȱ
CommunicationsȱFundȱasȱatȱ30ȱJuneȱ2008ȱtoȱbeȱ$2.36ȱbillion.ȱ

Agency responsibility for the Communications Fund
1.16
Underȱ theȱ Consumerȱ Protectionȱ Act,ȱ thereȱ areȱ twoȱ Ministersȱ
responsibleȱforȱtheȱCommunicationsȱFund.ȱTheseȱare:ȱȱ
x

theȱ Ministerȱ ȱ administeringȱ theȱ FMAȱ Actȱ (currentlyȱ theȱ Ministerȱ forȱ
FinanceȱandȱDeregulationȱ(FinanceȱMinister));ȱandȱ

x

theȱMinisterȱadministeringȱtheȱConsumerȱProtectionȱActȱ(currentlyȱtheȱ
Ministerȱ forȱ Broadband,ȱ Communicationsȱ andȱ theȱ Digitalȱ Economyȱ
(MinisterȱforȱBroadband)).ȱ35ȱ

1.17
Theȱ Ministerȱ forȱ Broadbandȱ administersȱ theȱ legislationȱ governingȱ theȱ
operationsȱ ofȱ theȱ Communicationsȱ Fund.ȱ Accordingly,ȱ theȱ Departmentȱ ofȱ
Broadband,ȱ Communicationsȱ andȱ theȱ Digitalȱ Economyȱ (DBCDE) 36 ȱ isȱ theȱ
Australianȱ Governmentȱ departmentȱ withȱ primaryȱ responsibilityȱ forȱ theȱ
dayȬtoȬdayȱ administrationȱ ofȱ theȱ Communicationsȱ Fund.ȱ Inȱ Juneȱ 2008,ȱ theȱ
DepartmentȱofȱFinanceȱandȱDeregulationȱ(Finance)ȱ37 ȱadvisedȱANAOȱthat:ȱ
Expertiseȱ [inȱ managingȱ financialȱ assetȱ funds]ȱ wasȱ beingȱ establishedȱ withinȱ
Financeȱ atȱ [theȱ timeȱ theȱ Communicationsȱ Fundȱ wasȱ beingȱ established].ȱ Theȱ
FutureȱFundȱpolicyȱunitȱinȱFinanceȱwasȱnotȱestablishedȱuntilȱafterȱtheȱcreationȱ
ofȱtheȱCommunicationsȱFund.ȱ…theȱbroadȱlegislativeȱapproachȱwasȱdevelopedȱ
byȱDBCDEȱinȱconsultationȱwithȱtheȱTreasury,ȱwhereȱaȱjointȱTreasury/Financeȱ
taskforceȱonȱestablishingȱtheȱFutureȱFundȱwasȱlocatedȱatȱthatȱtime.ȱ

1.18
Toȱ progressȱ theȱ developmentȱ ofȱ theȱ longerȬtermȱ investmentȱ strategyȱ
andȱgovernanceȱarrangementsȱforȱtheȱCommunicationsȱFund,ȱaȱworkingȱgroupȱ
wasȱ establishedȱ toȱ examineȱ theȱ investmentȱ andȱ managementȱ optionsȱ forȱ theȱ

35

At the time the legislation was made, the responsible Ministers were the Minister for Finance and
Administration and the Minister for Communications, Information Technology and the Arts.

36

Prior to the change of Government following the 2007 Federal election and the issuing of a new
Administrative Arrangements Order, the Department of Communications, Information Technology and
the Arts (DCITA) was responsible for the Communications Fund. DCITA was abolished following the
change of Government.

37

Prior to the change of Government following the 2007 Federal election and the issuing of a new
Administrative Arrangements Order, the Department of Finance and Deregulation was known as the
Department of Finance and Administration. The Department is referred to as Finance throughout this
report.
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Fund,ȱ comprisingȱ officialsȱ fromȱ DCITA,ȱ Financeȱ andȱ theȱ Departmentȱ ofȱ theȱ
Treasuryȱ(Treasury). 38 ȱȱ
1.19
Theȱ Australianȱ Officeȱ ofȱ Financialȱ Managementȱ (AOFM)ȱ wasȱ
commissionedȱtoȱundertakeȱanȱoperationalȱroleȱtoȱimplementȱtheȱinitialȱinterimȱ
investmentȱ strategyȱ forȱ theȱ Communicationsȱ Fund. 39 ȱ Theȱ AOFMȱ wasȱ notȱ
involvedȱasȱpartȱofȱtheȱworkingȱgroupȱinȱdevelopingȱaȱlongerȱtermȱinvestmentȱ
strategyȱ forȱ theȱ Communicationsȱ Fund,ȱ butȱ wasȱ requestedȱ byȱ theȱ workingȱ
groupȱtoȱdevelopȱaȱpaperȱregardingȱtheȱAOFM’sȱabilityȱtoȱmanageȱtheȱFund’sȱ
investmentsȱ inȱ theȱ longerȱ term.ȱ Subsequently,ȱ theȱ AOFMȱ wasȱ authorisedȱ byȱ
theȱ responsibleȱ Ministersȱ toȱ manageȱ theȱ investmentsȱ ofȱ theȱ Communicationsȱ
Fundȱunderȱtheȱapprovedȱinvestmentȱstrategy. 40ȱ
1.20
Figureȱ 1.1ȱ showsȱ theȱ broadȱ governanceȱ structureȱ forȱ theȱ
Communicationsȱ Fund.ȱ Asȱ illustratedȱ byȱ Figureȱ 1.1,ȱ althoughȱ thereȱ areȱ twoȱ
responsibleȱMinisters,ȱFinanceȱhasȱhadȱnoȱsubstantiveȱongoingȱinvolvementȱinȱ
theȱ investmentȱ activitiesȱ ofȱ theȱ Fundȱ underȱ theȱ Serviceȱ Levelȱ Agreementȱ
betweenȱDCITA/DBCDEȱandȱtheȱAOFM.ȱ

38

Treasury advised ANAO in May 2008 that it was invited to provide input to the group given its experience
with the Future Fund.

39

Upon the crediting of the $2 billion to the Communications Fund Special Account, the AOFM was
authorised by the responsible Ministers to invest the $2 billion in a term deposit with the Reserve Bank of
Australia (RBA).

40

Australian Office of Financial Management, Annual Report 2006–07, p. 29.
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Figure 1.1
Communications Fund governance structure
Telecommunications (Consumer Protection and Service Standards) Act 1999
Gives Ministers the ability to authorise investments

Telecommunications (Consumer Protection and Service Standards) (Communications Fund)
Regulations 2005
Expands the definition of financial asset from the Act

Investment Authorisation
Minister for Broadband
Ministers authorise the AOFM to make and realise
investments, subject to directions of the DBCDE
Secretary

Finance Minister
Investment Guidelines
Framework for managing
investments

DBCDE

FMA Act 1997

Control of the Fund; including responsibility
for reporting and accountability

Issue drawing rights

AOFM
Fund Manager; makes and realises investments.
Provides reports to DBCDE as required

Service Level Agreement
Sets out administrative
arrangements between
DBCDE and AOFM

Source:

ȱ

ANAO analysis of DBCDE records.

Audit objective and approach
1.21
Theȱ objectiveȱ ofȱ theȱ auditȱ wasȱ toȱ assessȱ theȱ effectivenessȱ ofȱ theȱ
managementȱ andȱ administrationȱ ofȱ theȱ Communicationsȱ Fund,ȱ includingȱ anȱ
assessmentȱof:ȱ
x

theȱ developmentȱ andȱ implementationȱ ofȱ appropriateȱ investmentȱ
strategies;ȱandȱ

x

theȱ robustnessȱ ofȱ theȱ governanceȱ structuresȱ andȱ controlsȱ relatingȱ toȱ
investmentȱactivities.ȱ

1.22
Fieldworkȱ forȱ theȱ auditȱ wasȱ conductedȱ betweenȱ Januaryȱ andȱ
Aprilȱ2008.ȱ Theȱ auditȱ examinedȱ theȱ establishmentȱ ofȱ theȱ Communicationsȱ
Fund,ȱ theȱ managementȱ ofȱ theȱ Fund’sȱ investments,ȱ andȱ theȱ governanceȱ
structuresȱandȱcontrolsȱinȱplaceȱforȱtheȱongoingȱmanagementȱofȱtheȱfundȱandȱ
itsȱinvestments.ȱAuditȱfieldworkȱwasȱconductedȱinȱDBCDEȱandȱtheȱAOFM,ȱasȱ
wellȱ asȱ Finance,ȱ Treasury,ȱ andȱ theȱ Departmentȱ ofȱ theȱ Primeȱ Ministerȱ andȱ
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Cabinetȱ(PM&C). 41 ȱInȱaddition,ȱANAOȱconsultedȱwithȱandȱexaminedȱrelevantȱ
recordsȱ heldȱ byȱ theȱ consultantȱ thatȱ wasȱ engagedȱ byȱ DCITAȱ toȱ adviseȱ onȱ
financialȱ productsȱ andȱ anȱ earningȱ rateȱ benchmarkȱ forȱ theȱ Communicationsȱ
Fund.ȱ ANAOȱ engagedȱ Appliedȱ Financialȱ Diagnosticsȱ toȱ assistȱ inȱ assessingȱ
agencies’ȱ approachȱ toȱ managingȱ andȱ investingȱ theȱ Communicationsȱ Fund,ȱ
includingȱ theȱ developmentȱ andȱ implementationȱ ofȱ investmentȱ strategiesȱ forȱ
theȱFund.ȱ
1.23
Theȱ auditȱ wasȱ conductedȱ inȱ accordanceȱ withȱ ANAOȱ auditingȱ
standardsȱatȱaȱcostȱtoȱtheȱANAOȱofȱ$395ȱ000.ȱ

41

PM&C provided advice to the former Prime Minister on the investment powers for the Communications
Fund and the appointment of the AOFM as the fund manager.
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2. Development of the Legislative
Framework
Thisȱ chapterȱ examinesȱ theȱ developmentȱ ofȱ theȱ legislativeȱ frameworkȱ forȱ theȱ
establishmentȱofȱtheȱCommunicationsȱFundȱandȱitsȱinvestments.ȱ

Development and passage of governing legislation
2.1
Onȱ 17ȱ Augustȱ 2005,ȱ theȱ thenȱ Governmentȱ announcedȱ itsȱ intentionȱ toȱ
establishȱ theȱ $2ȱbillionȱ Communicationsȱ Fund.ȱ Draftingȱ instructionsȱ forȱ theȱ
legislativeȱ establishmentȱ ofȱ theȱ Fundȱ andȱ theȱ provisionȱ ofȱ aȱ legislativeȱ
authorityȱtoȱinvestȱtheȱ$2ȱbillionȱwereȱprovidedȱtoȱtheȱOfficeȱofȱParliamentaryȱ
Counselȱ (OPC)ȱ byȱ DCITAȱ onȱ 19ȱAugustȱ2005,ȱ twoȱ daysȱ afterȱ theȱ thenȱ
Government’sȱannouncement.42ȱ
2.2
Followingȱ receiptȱ ofȱ theȱ firstȱ draftȱ ofȱ theȱ Futureȱ Proofingȱ Bill,ȱ furtherȱ
draftingȱinstructionsȱ(toȱamendȱtheȱdraftȱBill)ȱwereȱprovidedȱbyȱDCITAȱtoȱOPCȱ
onȱ28ȱAugustȱ2005.ȱAȱseriesȱofȱrevisedȱdraftsȱandȱassociatedȱamendingȱdraftingȱ
instructionsȱ wereȱ exchangedȱ betweenȱ DCITAȱ andȱ OPCȱ betweenȱ
29ȱAugustȱ2005ȱandȱ4ȱSeptemberȱ2005.ȱTheȱfinalȱversionȱofȱtheȱBillȱwasȱsentȱtoȱ
theȱ thenȱ Ministerȱ forȱ Communications,ȱ Informationȱ Technologyȱ andȱ theȱ Artsȱ
forȱherȱapprovalȱonȱ5ȱSeptemberȱ2005.ȱ
2.3
Theȱ Futureȱ Proofingȱ Billȱ wasȱ introducedȱ intoȱ theȱ Houseȱ ofȱ
Representativesȱ onȱ 7ȱ Septemberȱ 2005,ȱ threeȱ weeksȱ afterȱ theȱ originalȱ draftingȱ
instructionsȱ wereȱ issued.ȱ Asȱ notedȱ inȱ Chapterȱ1,ȱ theȱ Futureȱ Proofingȱ Billȱ
underwentȱ aȱ numberȱ ofȱ amendmentsȱ duringȱ itsȱ passageȱ throughȱ theȱ
Parliament,ȱincludingȱgivingȱeffectȱtoȱtheȱCommitteeȱrecommendationȱthatȱtheȱ
CommunicationsȱFundȱbeȱcomprisedȱofȱ$2ȱbillionȱinȱcash,ȱandȱnotȱshares.ȱ
2.4
Theȱ Billȱ wasȱ passedȱ byȱ theȱ Parliamentȱ onȱ 14ȱ Septemberȱ 2005,ȱ aȱ weekȱ
afterȱitsȱintroduction.ȱItȱreceivedȱRoyalȱAssentȱonȱ23ȱSeptemberȱ2005.ȱȱ

Legislative authority to invest
2.5
Theȱ establishmentȱ ofȱ theȱ Communicationsȱ Fundȱ wasȱ intendedȱ toȱ
provideȱaȱperpetualȱmechanismȱtoȱfundȱtheȱAustralianȱGovernment’sȱresponseȱ
42

The drafting instructions indicated that the establishment of the Communications Fund was to be
included as part of the Telstra (Transition to Full Private Ownership) Bill 2005. However, as it
eventuated, a separate but related Bill, the Telecommunications Legislation Amendment (Future
Proofing and Other Measures) Bill 2005 (Future Proofing Bill), was drafted to implement the then
Government’s decision to establish the Communications Fund.
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toȱanyȱrecommendationsȱtoȱtheȱGovernmentȱcontainedȱinȱaȱreportȱofȱanȱRTIRCȱ
reviewȱ ofȱ theȱ adequacyȱ ofȱ telecommunicationsȱ servicesȱ inȱ regional,ȱ ruralȱ andȱ
remoteȱpartsȱofȱAustralia. 43 ȱAccordingly,ȱinvestmentȱofȱtheȱ$2ȱbillionȱprincipalȱ
ofȱ theȱ Fundȱ wasȱ important,ȱ inȱ orderȱ toȱ createȱ anȱ incomeȱ streamȱ forȱ futureȱ
telecommunicationsȱinfrastructureȱexpenditure.ȱ
2.6
AsȱnotedȱinȱChapterȱ1,ȱtheȱCommunicationsȱFundȱisȱcomposedȱofȱtwoȱ
parts:ȱ
x

theȱCommunicationsȱFundȱSpecialȱAccount,ȱfromȱwhichȱfundsȱareȱtoȱbeȱ
paidȱinȱlineȱwithȱtheȱpurposesȱofȱtheȱAccount;ȱandȱ

x

theȱ investmentsȱ ofȱ theȱ Fund,ȱ whichȱ areȱ heldȱ outsideȱ theȱ Specialȱ
Account.ȱ

2.7
Ordinarily,ȱtheȱauthorityȱforȱamountsȱstandingȱtoȱtheȱcreditȱofȱaȱSpecialȱ
AccountȱtoȱbeȱinvestedȱderivesȱfromȱSectionȱ39ȱofȱtheȱFMAȱAct.ȱHowever,ȱinȱ
respectȱ ofȱ theȱ investmentȱ ofȱ amountsȱ standingȱ toȱ theȱ creditȱ ofȱ theȱ
CommunicationsȱFund,ȱSectionȱ39ȱofȱtheȱFMAȱAct,ȱwithȱitsȱconservativeȱlimitsȱ
onȱ theȱ typesȱ ofȱ investmentsȱ permittedȱ toȱ beȱ made,ȱ doesȱ notȱ apply.ȱ Theȱ
nonȬapplicationȱ ofȱ Sectionȱ 39ȱ ofȱ theȱ FMAȱ Actȱ toȱ theȱ Communicationsȱ Fundȱ
wasȱaȱspecificȱdirectiveȱcontainedȱinȱtheȱdraftingȱinstructionsȱfromȱDCITAȱforȱ
theȱestablishmentȱofȱtheȱCommunicationsȱFund.ȱ
2.8
Instead,ȱ theȱ Consumerȱ Protectionȱ Actȱ providesȱ forȱ theȱ responsibleȱ
Ministersȱ toȱ authoriseȱ theȱ investmentȱ ofȱ moneyȱ standingȱ toȱ theȱ creditȱ ofȱ theȱ
Communicationsȱ Fundȱ Specialȱ Accountȱ inȱ anyȱ financialȱ asset.ȱ Aȱ ‘financialȱ
asset’,ȱasȱdefinedȱinȱtheȱConsumerȱProtectionȱAct,ȱmeans:ȱ
(a)ȱaȱdebenture,ȱstockȱorȱbondȱissuedȱbyȱaȱgovernment;ȱorȱ
(b)ȱaȱshareȱin,ȱorȱdebentureȱof,ȱaȱbody;ȱorȱ
(c)ȱanȱinterestȱinȱaȱmanagedȱinvestmentȱscheme;ȱorȱ
(d)ȱaȱunitȱofȱaȱdebenture,ȱshareȱorȱinterestȱcoveredȱbyȱparagraphȱ(a),ȱ(b)ȱorȱ(c);ȱ
andȱincludes:ȱ
(e)ȱaȱderivative;ȱandȱ
(f)ȱanȱassetȱ(otherȱthanȱtangibleȱproperty)ȱspecifiedȱinȱtheȱregulations. 44ȱ

43

Mr Peter McGauran, ‘Second reading speech: Telecommunications Legislation Amendment (Future
Proofing and Other Measures) Bill 2005, House of Representatives, 7 September 2005.

44

There are a number of other allowable financial assets specified in the regulations. This is discussed in a
later chapter.
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2.9
ThisȱdefinitionȱprovidesȱtheȱCommunicationsȱFundȱwithȱaȱbroaderȱandȱ
lessȱconservativeȱframeworkȱwithinȱwhichȱtheȱ$2ȱbillionȱprincipalȱofȱtheȱFundȱ
mayȱ beȱ investedȱ thanȱ wouldȱ otherwiseȱ beȱ availableȱ usingȱ theȱ provisionsȱ ofȱ
Sectionȱ39ȱofȱtheȱFMAȱAct.ȱOfȱparticularȱnoteȱisȱtheȱinclusionȱofȱaȱderivativeȱinȱ
theȱtypesȱofȱinvestmentsȱauthorisedȱforȱtheȱCommunicationsȱFund. 45ȱ
2.10
Sectionȱ 158ZQȱ ofȱ theȱ Consumerȱ Protectionȱ Actȱ providesȱ thatȱ theȱ
responsibleȱ Ministersȱ mayȱ authoriseȱ theȱ acquisitionȱ ofȱ aȱ derivativeȱ forȱ theȱ
purposesȱofȱenhancingȱorȱprotectingȱtheȱvalueȱof,ȱorȱreturnȱon,ȱanȱinvestmentȱ
ofȱ theȱ Communicationsȱ Fund.ȱ Thisȱ provisionȱ allowsȱ forȱ theȱ purchaseȱ ofȱ aȱ
derivativeȱ notȱ onlyȱ toȱ protectȱ anȱ existingȱ investmentȱ (throughȱ hedging),ȱ butȱ
alsoȱtoȱcreateȱnewȱexposures,ȱwhichȱcarriesȱwithȱitȱanȱinherentlyȱhigherȱlevelȱofȱ
riskȱ thanȱ mightȱ otherwiseȱ beȱ consideredȱ acceptableȱ forȱ aȱ Commonwealthȱ
entity.ȱ Inȱ thisȱ respect,ȱ Financeȱ advisedȱ ANAOȱ inȱ Juneȱ 2008ȱ thatȱ theȱ Futureȱ
Fundȱ andȱ HEEFȱ legislationȱ haveȱ aȱ moreȱ constrainedȱ approachȱ toȱ theȱ useȱ ofȱ
derivatives.ȱ
2.11
Theȱ draftingȱ instructionsȱ forȱ theȱ elementsȱ ofȱ theȱ Futureȱ Proofingȱ Actȱ
relatingȱtoȱtheȱestablishmentȱofȱtheȱCommunicationsȱFundȱandȱitsȱinvestmentȱ
powersȱ wereȱ basedȱ onȱ similarȱ provisionsȱ containedȱ inȱ aȱ draftȱ versionȱ ofȱ theȱ
Futureȱ Fundȱ Billȱ 2005.ȱ Ofȱ noteȱ isȱ thatȱ theȱ definitionȱ ofȱ aȱ ‘financialȱ asset’ȱ inȱ
respectȱ ofȱ theȱ Communicationsȱ Fundȱ investmentsȱ replicatedȱ theȱ definitionȱ
proposedȱ atȱ thatȱ timeȱ forȱ theȱ investmentsȱ ofȱ theȱ Futureȱ Fund. 46 ȱ Theȱ
explanatoryȱ memorandumȱ toȱ theȱ Futureȱ Fundȱ Billȱ (whichȱ wasȱ introducedȱ
threeȱ monthsȱ afterȱ theȱ Communicationsȱ Fundȱ legislationȱ wasȱ passed)ȱ
containedȱaȱspecificȱstatementȱofȱtheȱintentȱofȱtheȱinvestmentȱpowersȱbestowedȱ
uponȱtheȱFutureȱFund: 47ȱ
Theȱ[FutureȱFundȱBoardȱofȱGuardians]ȱhasȱtheȱpowerȱtoȱinvestȱtheȱFundȱinȱaȱ
broadȱ rangeȱ ofȱ financialȱ assets,ȱ includingȱ overseasȱ financialȱ assets.ȱ Theȱ
intentionȱofȱtheȱBoard’sȱinvestmentȱpowersȱisȱtoȱensureȱthatȱtheȱFundȱcanȱbeȱ
investedȱ inȱ aȱ wideȱ rangeȱ ofȱ financialȱ assetsȱ toȱ maximiseȱ theȱ benefitsȱ ofȱ
diversification.ȱ

45

A derivative’s value is derived from the value of one or more underlying reference assets, rates or
indices. Although originally developed as a risk management tool, the use of derivatives also involves
risks that need to be managed, and significant unanticipated financial losses in relation to derivatives can
occur as a result of unfavourable movements in interest and exchange rates. See also ANAO Audit
Report No.14 1999–2000, Commonwealth Debt Management, 12 October 1999.

46

The Future Fund Bill was subsequently refined and enhanced.

47

Explanatory Memorandum to the Future Fund Bill 2005, circulated by the authority of the Minister for
Finance and Administration, Senator the Hon Nick Minchin, 7 December 2005.
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2.12
Byȱ wayȱ ofȱ comparison,ȱ thereȱ isȱ noȱ legislativeȱ statementȱ ofȱ intentȱ inȱ
relationȱ toȱ theȱ provisionȱ ofȱ suchȱ broadȱ investmentȱ powersȱ forȱ theȱ
Communicationsȱ Fund.ȱ Inȱ thisȱ context,ȱ onȱ 23ȱ Augustȱ 2005ȱ Treasuryȱ advisedȱ
DCITAȱthat:ȱ
Inȱrelationȱtoȱtheȱsectionȱ[ofȱtheȱproposedȱBill]ȱonȱtheȱCommunicationsȱFund,ȱIȱ
noteȱthatȱsectionsȱofȱtheȱbillȱrelatingȱtoȱestablishmentȱofȱaȱfundȱandȱinvestmentȱ
powersȱ haveȱ beenȱ largelyȱ copiedȱ fromȱ theȱ draftȱ Futureȱ Fundȱ Bill.ȱ Fromȱ thisȱ
perspective,ȱ thereȱ areȱ noȱ issuesȱ withȱ theȱ content,ȱ notingȱ thatȱ theȱ legislationȱ
wouldȱallowȱtheȱFundȱtoȱbeȱinvestedȱinȱaȱbroadȱrangeȱofȱfinancialȱassets.ȱ
However,ȱ theȱ thresholdȱ issueȱ seemsȱ toȱ beȱ thatȱ theȱ billȱ makesȱ noȱ referenceȱ toȱ
howȱ theȱ fundȱ willȱ beȱ investedȱ (ie.ȱinvestmentȱ objective),ȱ theȱ extentȱ ofȱ theȱ
capitalȱcontributionȱtoȱtheȱFundȱ(ie.ȱ$2bn)ȱandȱhowȱtheȱperpetualȱnatureȱofȱtheȱ
fundȱwillȱbeȱpreservedȱ(ie.ȱhowȱtoȱguaranteeȱthatȱthereȱisȱalwaysȱ$2bnȱcapitalȱ
andȱthatȱonlyȱtheȱearningsȱareȱbeingȱusedȱtoȱfundȱfutureȱproofingȱprojects).ȱ
Iȱ wouldȱ assumeȱ thatȱ manyȱ ofȱ theseȱ questionsȱ willȱ beȱ raisedȱ whenȱ theȱ billȱ isȱ
introduced,ȱ soȱ Iȱ wasȱ wonderingȱ ifȱ youȱ couldȱ elaborateȱ onȱ theȱ processȱ forȱ
gettingȱagreementȱtoȱtheseȱissues,ȱtheȱtimingȱandȱtheȱmeansȱbyȱwhichȱtheyȱwillȱ
beȱreflectedȱ(ie.ȱseparateȱlegislation)?ȱȱ

2.13
Thereȱ isȱnoȱrecordȱ ofȱDCITAȱ respondingȱ toȱ Treasury.ȱ InȱAugustȱ 2008,ȱ
DBCDEȱ advisedȱ ANAOȱ thatȱ DCITAȱ didȱ notȱ considerȱ thatȱ theȱ Treasuryȱ
correspondenceȱ representedȱ anȱ expressionȱ ofȱ concernȱ aboutȱ mattersȱ thatȱ
shouldȱbeȱresolvedȱinȱtheȱBill. 48ȱ
2.14
AtȱtheȱtimeȱtheȱlegislationȱestablishingȱtheȱCommunicationsȱFundȱwasȱ
beingȱconsideredȱbyȱtheȱParliament,ȱconsiderationȱwasȱgivenȱtoȱremovingȱtheȱ
broadȱ natureȱ ofȱ authorisedȱ investmentsȱ originallyȱ proposedȱ inȱ theȱ Futureȱ
Proofingȱ Bill.ȱ Specifically,ȱ onȱ 10ȱ Septemberȱ 2005,ȱ theȱ thenȱ Primeȱ Ministerȱ
requestedȱ thatȱ theȱ investmentsȱ ofȱ theȱ Communicationsȱ Fundȱ beȱ restrictedȱ toȱ
‘fixedȱ interestȱ orȱ likeȱ products’. 49 ȱ However,ȱ onȱ 12ȱSeptemberȱ2005ȱ theȱ thenȱ
Actingȱ Primeȱ Ministerȱ agreedȱ toȱ aȱ requestȱ fromȱ theȱ thenȱ Ministerȱ forȱ
Communications,ȱInformationȱTechnologyȱandȱtheȱArtsȱthat,ȱinȱorderȱtoȱretainȱ
flexibilityȱ soȱ asȱ notȱ toȱ limitȱ theȱ futureȱ investmentȱ strategyȱ forȱ theȱ Fund,ȱ theȱ
legislationȱshouldȱnotȱlimitȱtheȱauthorisedȱinvestmentsȱtoȱfixedȱinterestȱorȱlikeȱ
products.ȱ

48

See also paragraph 2.16.

49

The restriction of the Communications Fund’s investments to these types of financial assets would have
been more in keeping with the provisions of Section 39 of the FMA Act and the conservative nature of
investments allowed for other Special Accounts under that provision.
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2.15
Asȱ aȱ result,ȱ theȱ legislationȱ governingȱ theȱ investmentsȱ ofȱ theȱ
Communicationsȱ Fundȱ providesȱ aȱ breadthȱ ofȱ permissibleȱ investmentsȱ thatȱ isȱ
uncommonȱ inȱ respectȱ ofȱ publicȱ moneyȱ (asȱ definedȱ byȱ theȱ FMAȱ Act).ȱ Inȱ thisȱ
respect,ȱFinanceȱadvisedȱANAOȱinȱAprilȱ2008ȱthat:ȱ
Theȱ Communicationsȱ Fundȱ legislationȱ wasȱ passedȱ byȱ theȱ Parliamentȱ inȱ
Septemberȱ2005.ȱTheȱCommunicationsȱFundȱwasȱtheȱfirstȱfinancialȱassetȱfundȱ
establishedȱ byȱ theȱ thenȱ Governmentȱ and,ȱ toȱ meetȱ timingȱ requiredȱ byȱ
Government,ȱ theȱ relevantȱ legislationȱ wasȱ preparedȱ withinȱ aȱ compressedȱ
timeframe.ȱ
Whilstȱ Financeȱ wasȱ involvedȱ inȱ theȱ framingȱ ofȱ theȱ legislationȱ fromȱ theȱ
perspectiveȱ ofȱ adviceȱ relatingȱ toȱ theȱ interactionȱ ofȱ theȱ financialȱ frameworkȱ
withȱtheȱproposedȱlegislationȱ(e.g.ȱFMAȱActȱissues,ȱincludingȱSpecialȱAccountsȱ
andȱinvestmentsȱprovisions),ȱitȱwasȱnotȱdirectlyȱresponsibleȱforȱtheȱdraftingȱorȱ
considerationȱ ofȱ investmentȱ optionsȱ potentiallyȱ madeȱ availableȱ withinȱ theȱ
legislation.ȱThisȱmatterȱwasȱprimarilyȱattendedȱtoȱbyȱDCITA,ȱwithȱinputȱfromȱ
Treasury. 50ȱ

2.16
Inȱ respectȱ ofȱ Treasury’sȱ input,ȱ inȱ additionȱ toȱ theȱ 23ȱ Augustȱ 2005ȱ
correspondenceȱnotedȱinȱparagraphȱ2.12,ȱonȱ1ȱSeptemberȱ2005,ȱshortlyȱpriorȱtoȱ
theȱ introductionȱ ofȱ theȱ Futureȱ Proofingȱ Billȱ intoȱ theȱ Parliament,ȱ Treasuryȱ
advisedȱDCITAȱandȱFinanceȱthat:ȱ
…weȱstillȱhaveȱsomeȱconcernsȱthatȱaȱbroadȱrangeȱofȱpowersȱinȱrelationȱtoȱtheȱ
FundȱareȱbeingȱputȱupȱforȱParliamentaryȱapprovalȱwithoutȱaȱframeworkȱaboutȱ
howȱ theȱ investmentȱ ofȱ theȱ Fundȱ (andȱ broaderȱ financialȱ flows)ȱ willȱ operate.ȱ
ThisȱmayȱleadȱsomeoneȱtoȱaskȱwhyȱtheȱFundȱisȱbeingȱgivenȱtheȱabilityȱtoȱuseȱ
complexȱ(andȱrisky)ȱfinancialȱmanagementȱarrangementsȱsuchȱasȱderivatives,ȱ
whenȱ theȱ purposeȱ ofȱ theȱ Fundȱ isȱ simplyȱ toȱ produceȱ anȱ incomeȱ streamȱ toȱ beȱ
spentȱ onȱ regionalȱ telecommunicationsȱ activities.ȱ Inȱ contrastȱ toȱ theȱ Futureȱ
Fund,ȱ whereȱ thereȱ willȱ beȱ anȱ independentȱ boardȱ establishedȱ toȱ manageȱ
investmentsȱ usingȱ fundȱ managers,ȱ custodian,ȱ etc,ȱ itȱ isȱ notȱ clearȱ inȱ relationȱ toȱ
theȱ Communicationsȱ Fundȱ whoȱ willȱ makeȱ theȱ equivalentȱ decisionsȱ andȱ howȱ
theȱinvestmentȱmanagementȱwillȱbeȱundertaken.ȱ

2.17
However,ȱ Treasury’sȱ concernsȱ wereȱ notȱ addressedȱ byȱ DCITAȱ inȱ
draftingȱ theȱ legislation. 51 ȱ Inȱ thisȱ respect,ȱ DBCDEȱ advisedȱ ANAOȱ inȱ Augustȱ
2008ȱthat:ȱ

50

Treasury advised ANAO in May 2008 that it provided advice for DCITA to consider, but had no direct
input in regards to the drafting of the legislation.

51

Treasury advised ANAO in May 2008 that it considered that the concerns raised were subsequently
addressed in the administrative arrangements that were put in place for the Communications Fund.
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Itȱ shouldȱ beȱ notedȱ thatȱ withinȱ hoursȱ ofȱ theȱ timeȱ Treasury’sȱ commentsȱ wereȱ
received,ȱ theȱ [then]ȱ Communicationsȱ Ministerȱ hadȱ alreadyȱ requestedȱ policyȱ
approvalȱ fromȱ theȱ [then]ȱ Primeȱ Minister,ȱ Treasurerȱ andȱ Ministerȱ forȱ Financeȱ
andȱAdministration.ȱ

2.18
Thereȱwereȱalsoȱnoȱstepsȱtakenȱtoȱobtainȱexpertȱinvestmentȱadviceȱasȱanȱ
inputȱtoȱdevelopingȱtheȱlegislation,ȱdueȱtoȱtheȱlimitedȱtimeȱthatȱwasȱavailable.ȱ
DBCDEȱadvisedȱANAOȱinȱMayȱ2008ȱthat:ȱ
theȱ Futureȱ Proofingȱ Billȱ whichȱ amendedȱ theȱ Telecommunicationsȱ (Consumerȱ
Protectionȱ andȱ Serviceȱ Standards)ȱ Actȱ 1999ȱ (T(CPSS)ȱ Act)ȱ toȱ establishȱ theȱ
CommunicationsȱFund,ȱwasȱdevelopedȱveryȱquickly.ȱAsȱitȱwasȱbeingȱdraftedȱ
atȱtheȱsameȱtimeȱasȱtheȱFutureȱFundȱBillȱthisȱDepartmentȱsoughtȱtoȱlearnȱfromȱ
theȱ workȱ alreadyȱ undertakenȱ byȱ theȱ thenȱ Departmentȱ ofȱ Financeȱ andȱ
Administrationȱ (Finance)ȱ inȱ developingȱ theȱ Futureȱ Fundȱ andȱ theȱ Billȱ toȱ
establishȱ it.ȱHowever,ȱ givenȱ theȱ Futureȱ Proofingȱ Billȱ wasȱintroducedȱ intoȱ theȱ
ParliamentȱthreeȱmonthsȱbeforeȱtheȱFutureȱFundȱBill,ȱitȱwasȱnotȱableȱtoȱbenefitȱ
fromȱtheȱfurtherȱconsiderationȱandȱsubsequentȱrefinementsȱmadeȱtoȱtheȱlatter.ȱ
…ȱ
Theȱ requirementȱ forȱ theȱ Futureȱ Proofingȱ Billȱ toȱ setȱ asideȱ sectionȱ 39ȱ ofȱ theȱ
Financialȱ Managementȱ andȱ Accountabilityȱ Actȱ 1997ȱ (FMAȱ Act)ȱ wasȱ agreedȱ afterȱ
discussionȱ withȱ theȱ drafterȱ ofȱ theȱ Bill,ȱ toȱ avoidȱ limitingȱ theȱ typesȱ ofȱ
investmentsȱ thatȱ theȱ responsibleȱ Ministersȱ couldȱ authorise.ȱ Theȱ definitionȱ ofȱ
‘financialȱasset’ȱinȱwhatȱisȱnowȱsectionȱ158ZFȱofȱtheȱT(CPSS)ȱActȱwasȱdraftedȱ
inȱ broadȱ termsȱ toȱ allowȱ flexibilityȱ inȱ theȱ investmentsȱ thatȱ theȱ responsibleȱ
Ministersȱcouldȱauthoriseȱunderȱwhatȱisȱnowȱsectionȱ158ZOȱofȱthatȱAct.ȱ…ȱ
Itȱ wasȱ notȱ possibleȱ inȱ theȱ timeȱ availableȱ toȱ seekȱ expertȱ adviceȱ duringȱ theȱ
developmentȱofȱtheȱlegislation.ȱ…ȱ

2.19

FinanceȱfurtherȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
TheȱdecisionȱtoȱestablishȱtheȱCommunicationsȱFundȱwasȱdoneȱinȱaȱuniqueȱsetȱ
ofȱcircumstancesȱpriorȱtoȱtheȱestablishmentȱofȱtheȱFutureȱFund.ȱTheȱapproachȱ
toȱtheȱfund,ȱandȱitsȱtiming,ȱwasȱdrivenȱbyȱtheȱneedȱtoȱintroduceȱtheȱTelstraȱsaleȱ
legislation.ȱ Itȱ wasȱ originallyȱ draftedȱ toȱ beȱ includedȱ inȱ theȱ Telstraȱ saleȱ
legislation,ȱbutȱlaterȱplacedȱinȱaȱseparateȱBillȱdueȱtoȱtheȱtechnicalȱappropriationȱ
requirementsȱ ofȱ theȱ proposedȱ Communicationsȱ Fundȱ andȱ theȱ expectedȱ
approachȱtoȱtheȱpassageȱofȱtheȱTelstraȱsaleȱlegislation.ȱ
Inȱ thisȱ environment,ȱ withȱ theȱ linkȱ toȱ theȱ Telstraȱ sale,ȱ thereȱ wasȱ considerableȱ
sensitivityȱ regardingȱ theȱ approachesȱ toȱ theȱ Fund.ȱ Thisȱ isȱ reflectedȱ inȱ
oppositionȱ withinȱ Parliamentȱ toȱ theȱ transferȱ ofȱ Telstraȱ sharesȱ toȱ theȱ Fund.ȱ Itȱ
alsoȱ explainsȱ theȱ [then]ȱ Government’sȱ view,ȱ afterȱ theȱ legislationȱ wasȱ
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introduced,ȱ ofȱ anȱ intoleranceȱ toȱ theȱ riskȱ ofȱ lossȱ inȱ value.ȱ Theȱ sameȱ featuresȱ
suggestedȱaȱneedȱforȱflexibilityȱinȱpotentialȱdrawdowns.ȱ
ThisȱbackgroundȱnotȱonlyȱexplainsȱDCITA’sȱmainȱrole,ȱbutȱalsoȱgivesȱcontextȱ
toȱ theȱ approachesȱ toȱ legislationȱ andȱ theȱ investmentȱ authorisationȱ andȱ
investmentȱguidelinesȱbyȱDCITA.ȱWeȱunderstandȱthatȱthereȱwasȱlittleȱtime,ȱforȱ
example,ȱ toȱ redraftȱ theȱ Billȱ becauseȱ ofȱ theȱ urgencyȱ statusȱassignedȱ toȱ theȱ Billȱ
forȱitsȱintroductionȱintoȱtheȱParliament.ȱ

2.20
Asȱ outlinedȱ inȱ theȱ followingȱ chapter,ȱ throughȱ theȱ administrativeȱ
arrangementsȱ subsequentlyȱ putȱ inȱ placeȱ forȱ theȱ operationȱ ofȱ theȱ
CommunicationsȱFund,ȱtheȱFundȱhasȱbeenȱrestrictedȱtoȱinvestingȱinȱaȱportfolioȱ
ofȱ lowȱ risk,ȱ highlyȱ liquid,ȱ fixedȱ interestȱ assets—anȱ approachȱ whichȱ moreȱ
closelyȱalignsȱwithȱtheȱconservativeȱframeworkȱadoptedȱforȱagenciesȱinvestingȱ
underȱtheȱFMAȱAct.ȱȱ

Recommendation No.1
2.21
ANAOȱrecommendsȱthat,ȱinȱfutureȱcircumstancesȱwhereȱitȱisȱproposedȱtoȱ
seekȱlegislativeȱauthorityȱforȱtheȱpurchaseȱofȱinvestmentsȱwithȱhigherȱriskȱthanȱ
thoseȱ permittedȱ underȱ theȱ Financialȱ Managementȱ andȱ Accountabilityȱ Actȱ
framework,ȱagencies:ȱ
(a)

assessȱtheȱbenefitsȱandȱrisksȱofȱtheȱproposedȱapproachȱsoȱasȱtoȱprovideȱ
wellȬinformedȱadviceȱtoȱtheȱGovernment;ȱandȱ

(b)

consultȱ withȱ theȱ Departmentȱ ofȱ theȱ Treasuryȱ andȱ theȱ Departmentȱ ofȱ
FinanceȱandȱDeregulation.ȱ

Agency responses
2.22

Allȱrespondingȱagenciesȱagreedȱtoȱtheȱrecommendation.ȱ

2.23
DBCDEȱ commentedȱ thatȱ itȱ agreedȱ withȱ theȱ recommendation,ȱ notingȱ
thatȱ Treasuryȱ andȱ theȱ Departmentȱ ofȱ Financeȱ andȱ Administrationȱ wereȱ
consultedȱonȱtheȱdevelopmentȱofȱtheȱCommunicationsȱFundȱlegislation.ȱ

Appropriation arrangements
2.24
Sectionȱ 21ȱ ofȱ theȱ FMAȱ Actȱ providesȱ aȱ specialȱ appropriationȱ forȱ
amountsȱ toȱ beȱ debitedȱ fromȱ aȱ Specialȱ Accountȱ createdȱ throughȱ legislationȱ
(suchȱasȱtheȱCommunicationsȱFund)ȱforȱtheȱpurposesȱofȱthatȱSpecialȱAccount.ȱ
WhereȱamountsȱstandingȱtoȱtheȱcreditȱofȱaȱSpecialȱAccountȱareȱtoȱbeȱinvested,ȱ
andȱtheȱinvestmentȱofȱtheȱamountsȱisȱnotȱspecifiedȱasȱaȱpurposeȱofȱtheȱSpecialȱ
Accountȱ (asȱ isȱ oftenȱ theȱ case),ȱ Sectionȱ 39ȱ ofȱ theȱ FMAȱ Actȱ providesȱ aȱ specialȱ
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appropriationȱ forȱ theȱ purchaseȱ ofȱ investmentsȱ toȱ beȱ undertakenȱ andȱ forȱ theȱ
expensesȱ ofȱ theȱ investmentsȱ (forȱ example,ȱ managementȱ fees)ȱ toȱ beȱ debitedȱ
fromȱtheȱSpecialȱAccount.ȱ
2.25
Althoughȱ theȱ legislationȱ providesȱ forȱ theȱ investmentȱ ofȱ theȱ
Communicationsȱ Fundȱ Specialȱ Account,ȱ thisȱ isȱ notȱ includedȱ asȱ aȱ purposeȱ ofȱ
theȱ Specialȱ Accountȱ and,ȱ asȱ such,ȱ cannotȱ beȱ supportedȱ byȱ theȱ Sectionȱ 21ȱ
appropriationȱ authority.ȱ Inȱ addition,ȱ asȱ Sectionȱ 39ȱ ofȱ theȱ FMAȱ Actȱ doesȱ notȱ
applyȱ toȱ theȱ Communicationsȱ Fund,ȱ itȱ wasȱ necessaryȱ forȱ theȱ establishingȱ
legislationȱtoȱprovideȱaȱseparateȱappropriationȱauthorityȱforȱtheȱinvestmentsȱtoȱ
beȱ undertaken.ȱ Accordingly,ȱ theȱ Consumerȱ Protectionȱ Actȱ containsȱ theȱ
followingȱ specialȱ appropriationsȱ inȱ respectȱ ofȱ theȱ investmentȱ ofȱ theȱ
CommunicationsȱFund:ȱ
x

subsectionȱ158ZO(4)—authorisingȱtheȱinvestmentȱofȱmoneyȱstandingȱtoȱ
theȱ creditȱ ofȱ theȱ Specialȱ Accountȱ inȱ anyȱ financialȱ assetȱ exceptȱ aȱ
derivative;ȱȱ

x

subsectionȱ158ZP(7)—authorisingȱtheȱexpensesȱofȱanȱinvestmentȱofȱtheȱ
CommunicationsȱFundȱtoȱbeȱdebitedȱfromȱtheȱSpecialȱAccount;ȱandȱȱ

x

subsectionȱ 158ZQ(5)—authorisingȱ theȱ costȱ ofȱ theȱ acquisitionȱ ofȱ aȱ
derivativeȱtoȱbeȱdebitedȱfromȱtheȱSpecialȱAccount.ȱ

2.26
Asȱ notedȱ inȱ Chapterȱ 1,ȱ theȱ Governmentȱ announcedȱ inȱ theȱ 2008–09ȱ
BudgetȱthatȱitȱwillȱcloseȱtheȱCommunicationsȱFundȱandȱtransferȱitsȱbalanceȱtoȱaȱ
newȱBuildingȱAustraliaȱFund.ȱInȱMayȱ2008,ȱFinanceȱadvisedȱANAOȱthatȱit:ȱ
continuesȱtoȱtakeȱanȱinterestȱinȱsimplifyingȱappropriationȱprovisions,ȱbutȱalsoȱ
recognisesȱtheȱneedȱtoȱhaveȱfundingȱarrangementsȱinȱplaceȱsoȱasȱtoȱimplementȱ
governmentȱ policyȱ objectives.ȱ Whenȱ anȱ opportunityȱ subsequentlyȱ arisesȱ toȱ
revisitȱarrangements,ȱasȱinȱthisȱcase,ȱFinanceȱdoesȱseekȱtoȱexploreȱoptionsȱforȱ
lessȱcomplexȱprovisionsȱwhichȱareȱeasierȱtoȱunderstandȱandȱoperate.ȱ
…ȱ Financeȱ willȱ monitorȱ developmentsȱ toȱ determineȱ theȱ mostȱ appropriateȱ
courseȱ ofȱ action,ȱ dependingȱ onȱ whetherȱ theȱ currentȱ legislationȱ isȱ repealedȱ orȱ
amended.
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3. Development of the Investment
Strategy
Thisȱ chapterȱ examinesȱ theȱ initialȱ investmentȱ arrangementsȱ putȱ inȱ placeȱ forȱ theȱ
$2ȱbillionȱ Communicationsȱ Fund;ȱ theȱ developmentȱ ofȱ theȱ Ministerialȱ Investmentȱ
AuthorisationȱforȱtheȱlongerȱtermȱinvestmentȱofȱtheȱFund,ȱincludingȱtheȱadviceȱsoughtȱ
onȱ developingȱ anȱ investmentȱ strategy;ȱ andȱ theȱ developmentȱ ofȱ theȱ longȬtermȱ
investmentȱstrategyȱforȱtheȱFund,ȱknownȱasȱtheȱInvestmentȱGuidelines.ȱ

Interim investment arrangements
3.1
Whenȱ theȱ thenȱ Governmentȱ initiallyȱ announcedȱ itsȱ intentionȱ toȱ
establishȱ theȱ $2ȱ billionȱ Communicationsȱ Fund,ȱ itȱ wasȱ intendedȱ thatȱ theȱ Fundȱ
wouldȱbeȱestablishedȱwithȱcashȱandȱshares,ȱfollowingȱtheȱfinalȱsaleȱofȱTelstra.ȱ
Theȱ Billȱ toȱ establishȱ theȱ Fundȱ wasȱ thereforeȱ introducedȱ toȱ theȱ Parliamentȱ onȱ
thisȱbasis.ȱHowever,ȱamendmentsȱwereȱlaterȱmadeȱtoȱtheȱFutureȱProofingȱBillȱ
toȱensureȱthatȱtheȱFundȱwouldȱbeȱconstitutedȱofȱ$2ȱbillionȱinȱcash,ȱnotȱshares,ȱ
andȱ thatȱ theȱ $2ȱ billionȱ wouldȱ beȱ creditedȱ toȱ theȱ Fundȱ immediatelyȱ followingȱ
theȱ commencementȱ ofȱ theȱ Telstraȱ saleȱ legislation,ȱ ratherȱ thanȱ followingȱ theȱ
completionȱofȱtheȱTelstraȱsale.ȱ
3.2
Theȱ changesȱ toȱ theȱ legislationȱ meantȱ thatȱ theȱ Communicationsȱ Fundȱ
wouldȱ beȱ establishedȱ muchȱ earlierȱ thanȱ theȱ thenȱ Governmentȱ hadȱ originallyȱ
planned.ȱ Thisȱ inȱ turnȱ meantȱ thatȱ agenciesȱ neededȱ toȱ implementȱ investmentȱ
arrangementsȱ forȱ theȱ $2ȱ billionȱ principalȱ ofȱ theȱ Fundȱ quickly,ȱ inȱ orderȱ thatȱ
interestȱcouldȱbeȱearnedȱonȱtheȱfundsȱfromȱtheȱfirstȱdayȱitȱwasȱcreditedȱtoȱtheȱ
Specialȱ Account.ȱ Thisȱ wasȱ reflectedȱ inȱ aȱ briefingȱ providedȱ byȱ DCITAȱ toȱ theȱ
thenȱ Ministerȱ forȱ Communications,ȱ Informationȱ Technologyȱ andȱ theȱ Arts,ȱ
whichȱstated:ȱ
AsȱtheȱmoneyȱwillȱnowȱgoȱintoȱtheȱCommunicationsȱFundȱmuchȱearlierȱthanȱ
expected,ȱ thereȱ hasȱ notȱ beenȱ theȱ timeȱ toȱ developȱ anȱ investmentȱ strategyȱ toȱ
investȱtheȱmoneyȱinȱtheȱkindȱofȱfinancialȱassetsȱspecifiedȱinȱtheȱFutureȱProofingȱ
Bill.ȱTheȱActingȱPrimeȱMinisterȱhasȱagreedȱthatȱinȱtheȱshortȱtermȱtheȱ$2ȱbillionȱ
willȱ beȱ investedȱ inȱ aȱ termȱ depositȱ withȱ theȱ Reserveȱ Bankȱ ofȱ Australiaȱ (RBA)ȱ
whileȱ machineryȱ isȱ putȱ inȱ placeȱ toȱ manageȱ broaderȱ andȱ longerȱ termȱ
investments.ȱ

3.3
Aȱtermȱdepositȱwasȱnotȱincludedȱinȱtheȱproposedȱlegislativeȱdefinitionȱ
ofȱanȱauthorisedȱ‘financialȱasset’ȱforȱtheȱCommunicationsȱFund.ȱInȱthisȱrespect,ȱ
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Regulationsȱneededȱtoȱbeȱmadeȱtoȱallowȱthisȱtypeȱofȱinvestment. 52 ȱAccordingly,ȱ
onȱ 13ȱ Septemberȱ 2005,ȱ DCITAȱ issuedȱ draftingȱ instructionsȱ forȱ theȱ ‘urgentȱ
preparation’ȱ ofȱ Regulationsȱ toȱ beȱ madeȱ underȱ theȱ Consumerȱ Protectionȱ Act.ȱ
Theȱdraftingȱinstructionsȱstated:ȱ
Weȱ proposeȱ thatȱ theȱ regulationsȱ shouldȱ specifyȱ theȱ investmentsȱ setȱ outȱ inȱ
paragraphȱ(a)ȱofȱtheȱdefinitionȱofȱ‘authorisedȱinvestment’ȱinȱsubsectionȱ39(10)ȱ
ofȱtheȱFinancialȱManagementȱandȱAccountabilityȱActȱ1997ȱ(FMAȱAct).ȱThisȱcoversȱ
depositsȱwithȱaȱbankȱasȱwellȱasȱotherȱconventionalȱinvestments.ȱ

3.4
Accordingly,ȱ theȱ Telecommunicationsȱ (Consumerȱ Protectionȱ andȱ Serviceȱ
Standards)(Communicationsȱ Fund)ȱ Regulationsȱ 2005ȱ (Communicationsȱ Fundȱ
Regulations)ȱ include,ȱ forȱ theȱ purposesȱ ofȱ theȱ definitionȱ ofȱ aȱ financialȱ assetȱ inȱ
theȱ Consumerȱ Protectionȱ Act,ȱ eachȱ ofȱ theȱ investmentȱ typesȱ setȱ outȱ inȱ
subsectionȱ 39(10)ȱ ofȱ theȱ FMAȱ Actȱ andȱ FMAȱ Regulationȱ 22ȱ (asȱ theyȱ thenȱ
were). 53ȱ
3.5
Onȱ 23ȱSeptemberȱ2005,ȱ Ministersȱ executedȱ theȱ Communicationsȱ Fundȱ
Accountȱ Investmentȱ Authorisationȱ (No.1ȱ ofȱ 2005)ȱ (Initialȱ Authorisation).ȱ Theȱ
Initialȱ Authorisationȱ providedȱ forȱ theȱ Chiefȱ Executiveȱ ofȱ theȱ AOFMȱ (orȱ aȱ
personȱ authorisedȱ byȱ theȱ Chiefȱ Executiveȱ ofȱ theȱ AOFM)ȱ toȱ investȱ moneyȱ
standingȱ toȱ theȱ creditȱ ofȱ theȱ Communicationsȱ Fundȱ Specialȱ Accountȱ onlyȱ inȱ
termȱdepositsȱwithȱtheȱRBA.ȱ
3.6
DCITAȱ wroteȱ toȱ theȱ AOFMȱ onȱ 26ȱ Septemberȱ 2005ȱ concerningȱ theȱ
arrangementsȱ forȱ theȱ managementȱ ofȱ theȱ RBAȱ termȱ depositȱ byȱ theȱ AOFM, 54 ȱ
and,ȱ uponȱ theȱ $2ȱ billionȱ beingȱ creditedȱ toȱ theȱ Specialȱ Accountȱ thatȱ day,ȱ theȱ
AOFMȱeffectedȱtheȱtransferȱofȱtheȱfundsȱtoȱaȱtermȱdepositȱwithȱtheȱRBAȱforȱaȱ
periodȱofȱsixȱmonths.ȱ

52

Had Section 39 of the FMA Act been applicable to the Fund, placing the $2 billion principal of the Fund in
a term deposit with the RBA would have been permissible by virtue of that Section. However, as noted in
Chapter 2, the legislation was drafted such that Section 39 of the FMA Act explicitly does not apply to the
Communications Fund.

53

Amendments have subsequently been made to the types of investments authorised under Section 39 of
the FMA Act and FMA Regulation 22. Amendments have also since been made to the Communications
Fund Regulations specifying additional classes of financial assets that are permissible for the
Communications Fund. This is discussed later in the chapter.

54

DCITA had engaged in discussions with the AOFM prior to this time concerning its capacity to assist in
managing the investment of the $2 billion in a term deposit with the RBA.
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Expert advice
3.7
Afterȱ theȱ interimȱ investmentȱ arrangementsȱ forȱ theȱ Communicationsȱ
Fundȱwereȱsettled,ȱaȱworkingȱgroupȱcomprisingȱofficialsȱfromȱDCITA,ȱFinanceȱ
andȱ Treasury 55 ȱ wasȱ establishedȱ toȱ examineȱ theȱ investmentȱ andȱ managementȱ
optionsȱforȱtheȱFund.ȱTheȱworkingȱgroupȱconcludedȱthat,ȱinȱdevelopingȱaȱlongȱ
termȱ investmentȱ strategyȱ forȱ theȱ Fund,ȱ independentȱ expertȱ adviceȱ wouldȱ beȱ
sought.ȱ
3.8
DCITAȱ initiallyȱ proposedȱ aȱ $60ȱ000ȱ consultancy,ȱ forȱ theȱ provisionȱ ofȱ
expertȱadviceȱonȱinvestmentȱoptionsȱforȱtheȱFund.ȱUnderȱthisȱproposal,ȱDCITAȱ
plannedȱtoȱrequireȱtheȱsuccessfulȱconsultantȱtoȱtakeȱintoȱaccount:ȱ
x

theȱpurposeȱofȱtheȱCommunicationsȱFundȱ(beingȱtoȱprovideȱanȱongoingȱ
incomeȱstreamȱforȱregionalȱtelecommunicationsȱexpenditure);ȱ

x

theȱtimingȱofȱtheȱfirstȱRTIRCȱreviewȱandȱGovernmentȱresponseȱ(whichȱ
meantȱ thatȱ theȱ earliestȱ earningsȱ fromȱ theȱ Fundȱ wereȱ requiredȱ toȱ beȱ
drawnȱuponȱwasȱinȱ2009);ȱandȱ

x

aȱ seriesȱ ofȱ alternativeȱ possibleȱ spendingȱ scenariosȱ orȱ drawdownȱ
patterns.ȱ

3.9
However,ȱ theȱ workingȱ groupȱ subsequentlyȱ concludedȱ thatȱ theȱ Fundȱ
wasȱ restrictedȱ byȱ Governmentȱ policyȱ statementsȱ toȱ investmentȱ inȱ aȱ lowȱ risk,ȱ
fixedȱinterestȱportfolio. 56 ȱInȱthisȱrespect,ȱtheȱworkingȱgroupȱdecidedȱtoȱinsteadȱ
seekȱ optionsȱ fromȱ theȱ AOFMȱ inȱ theȱ firstȱ instance,ȱ ratherȱ thanȱ immediatelyȱ
seekingȱindependentȱexpertȱadvice.ȱTheȱAOFMȱsubsequentlyȱprovidedȱaȱpaperȱ
onȱ possibleȱ optionsȱ forȱ theȱ investmentȱ ofȱ theȱ Communicationsȱ Fund.ȱ Theȱ
paperȱ indicatedȱ thatȱ theȱ AOFMȱ couldȱ facilitateȱ theȱ transferȱ ofȱ theȱ Fund’sȱ
investmentsȱfromȱtermȱdepositsȱtoȱaȱportfolioȱofȱbankȱbills,ȱbutȱthatȱitȱwasȱnotȱ
intendedȱtoȱpreȬemptȱtheȱoutcomeȱofȱaȱpossibleȱassetȱconsultancy,ȱorȱlimitȱtheȱ
adviceȱ DCITAȱ mayȱ seekȱ fromȱ aȱ consultantȱ onȱ anȱ appropriateȱ investmentȱ
strategy.ȱ

55

Treasury advised ANAO in June 2008 that it had an advisory role in the working group, having been
invited to provide input in light of its experience with the Future Fund, and that its level of involvement
was consistent with the fact that there was no formal role for the Treasurer in relation to the governance
of the Communications Fund.

56

See also paragraph 3.11.
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Cost of advice
3.10
Theȱ workingȱ groupȱ consideredȱ thatȱ expertȱ adviceȱ shouldȱ stillȱ beȱ
sought,ȱbutȱonȱaȱmoreȱlimitedȱscaleȱthanȱoriginallyȱproposedȱbyȱDCITA.ȱInȱthisȱ
respect,ȱ DCITAȱ undertookȱ aȱ selectȱ tenderȱ forȱ aȱ consultancy,ȱ invitingȱ
quotationsȱfromȱtheȱthreeȱselectedȱfirmsȱthatȱhadȱbeenȱshortlistedȱbyȱTreasuryȱ
throughȱtheȱFutureȱFundȱtenderȱprocess. 57 ȱȱ
3.11
Onȱ 20ȱFebruaryȱ 2006,ȱ DCITAȱ engagedȱ anȱ assetȱ consultantȱ underȱ aȱ
$10ȱ000ȱ contract. 58 ȱ Asȱ notedȱ aboveȱ inȱ paragraphȱ 3.8,ȱ initiallyȱ aȱ $60ȱ000ȱ
consultancyȱ wasȱ consideredȱ byȱ DCITA,ȱ toȱ reportȱ onȱ aȱ wideȱ rangeȱ ofȱ
investmentȱoptionsȱandȱprovideȱclearȱandȱdetailedȱinformationȱonȱtheȱlevelsȱofȱ
riskȱandȱlikelyȱreturnsȱforȱeachȱoption.ȱThisȱproposedȱapproachȱwasȱconsistentȱ
withȱ theȱ earlierȱ Ministerialȱ decisionȱ notȱ toȱ narrowȱ theȱ typesȱ ofȱ investmentsȱ
permittedȱ byȱ theȱ legislation,ȱ soȱ asȱ notȱ toȱ limitȱ flexibilityȱ inȱ anȱ investmentȱ
strategy.ȱ However,ȱ theȱ workingȱ group’sȱ conclusionȱ thatȱ theȱ Fundȱ wasȱ
restrictedȱ toȱ investmentȱ inȱ aȱ lowȬriskȱ fixedȱ interestȱ portfolio 59 ȱ narrowedȱ theȱ
scopeȱofȱadviceȱsoȱthatȱtheȱreducedȱvalueȱwasȱestimatedȱasȱbeingȱupȱtoȱ$10ȱ000.ȱ
Thisȱamountȱwasȱforȱadviceȱonȱfinancialȱproductsȱthatȱmightȱappropriatelyȱbeȱ
consideredȱ forȱ inclusionȱ inȱ aȱ fixedȱ interestȱ portfolioȱ andȱ forȱ adviceȱ onȱ theȱ
appropriateȱ benchmarkȱ toȱ useȱ inȱ measuringȱ theȱ performanceȱ ofȱ theȱ portfolioȱ
overȱtime.ȱ60ȱ
3.12
Inȱ thisȱ respect,ȱ ANAOȱ notesȱ thatȱ theȱ consultanciesȱ engagedȱ forȱ
investmentȱadviceȱforȱtheȱFutureȱFundȱandȱtheȱHEEFȱwereȱvaluedȱatȱ$220ȱ000ȱ

57

Treasury provided DCITA with the names of five firms that had participated in the Future Fund tender
process. DBCDE’s records do not provide any documented rationale for the inclusion of only three of
these potential suppliers in the select tender process. Treasury advised ANAO in June 2008 that, while
the selection of a procurement approach was an issue for DCITA, Treasury considered that the scope
and complexity of the work, low expected value for the consultancy, and recent experience with the
Future Fund were sufficient grounds on which to consider a select tender approach.

58

The evaluation panel comprised a representative from each of DCITA, Finance and Treasury. The
decision on which firm to appoint was made by DCITA, with the contract signed by DCITA on behalf of
the Australian Government.

59

Each of the three agencies represented on the working group has advised ANAO that a key
consideration for the working group was the then Minister for Communications, Information Technology
and the Arts’ public statement that the Fund would earn, from day one, a rate not less than the cash rate.

60

The consultant engaged by DCITA advised ANAO that it ordinarily would not accept that type of work for
such a low value contract sum, but that it had submitted a proposal for the work in this instance given the
importance of the Fund’s investment strategy being well considered and in the hope of securing further
work in regards to the development of the investment strategy for the Fund or the management of the
Fund’s investments. The firm further advised ANAO that the work that was ultimately undertaken by it in
providing the advice cost the firm well in excess of the $10 000 which it had quoted for the work.
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andȱ $55ȱ000 61 ȱ respectively.ȱ Bothȱ Financeȱ andȱ Treasuryȱ haveȱ advisedȱ ANAOȱ
thatȱ theyȱ considerȱ thatȱ theȱ workȱ expectedȱ underȱ theȱ consultanciesȱ forȱ theȱ
Futureȱ Fundȱ andȱ theȱ HEEFȱ wasȱ moreȱ complexȱ thanȱ underȱ theȱ
CommunicationsȱFundȱconsultancy.ȱ
The Nation Building Funds
3.13
Inȱ respectȱ ofȱ theȱ newȱ Nationȱ Buildingȱ Funds,ȱ theȱ Governmentȱ
announcedȱ thatȱ eachȱ ofȱ theȱ Fundsȱ wouldȱ beȱ investedȱ inȱ lineȱ withȱ aȱ mandateȱ
providedȱ byȱ theȱ Government. 62 ȱ ANAOȱ notesȱ that,ȱ whileȱ theȱ existingȱ contractȱ
inȱplaceȱforȱtheȱHEEFȱprovidesȱforȱotherȱservicesȱtoȱbeȱconductedȱinȱrespectȱofȱ
newȱassetȱfunds,ȱtheȱnatureȱofȱtheȱnewȱNationȱBuildingȱFundsȱ(withȱprincipalȱ
andȱinterestȱavailableȱtoȱbeȱdrawnȱupon)ȱtogetherȱwithȱtheȱsignificantȱquantumȱ
ofȱtheȱinitialȱfundingȱinvolvedȱ($41ȱbillion),ȱmayȱwarrantȱfurtherȱconsiderationȱ
inȱrespectȱofȱtheȱappropriateȱinvestmentȱtoȱbeȱmadeȱinȱobtainingȱexpertȱadviceȱ
forȱtheȱFunds,ȱincludingȱtheȱpossibilityȱofȱconductingȱaȱfurtherȱapproachȱtoȱtheȱ
market. 63 ȱHowever,ȱFinanceȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
Theȱ currentȱ contractȱ wasȱ theȱ resultȱ ofȱ anȱ openȱ marketȱ processȱ andȱ forwardȱ
considerationȱ ofȱ theȱ possibilityȱ ofȱ furtherȱ workȱ beingȱ neededȱ inȱ theȱ areaȱ ofȱ
InvestmentȱMandatesȱandȱMaximumȱGrantȱRulesȱforȱexistingȱorȱnewȱfinancialȱ
assetȱfunds.ȱ
Whilstȱ thereȱ mayȱ beȱ variationsȱ inȱ theȱ specificsȱ ofȱ adviceȱ soughtȱ betweenȱ theȱ
differentȱ Funds,ȱ thisȱ wasȱ consideredȱ inȱ theȱ preparationȱ ofȱ theȱ Requestȱ forȱ
Tenderȱ andȱ subsequentȱ Contractȱ andȱ isȱ notȱ groundsȱ toȱ abandonȱ anȱ existingȱ
contractȱthroughȱwhichȱtheseȱservicesȱcouldȱbeȱexpertlyȱdelivered.ȱ
Allȱadditionalȱservicesȱunderȱthisȱcontractȱareȱsubjectȱtoȱreceiptȱandȱacceptanceȱ
ofȱ aȱ writtenȱ proposalȱ forȱ theȱ deliveryȱ ofȱ theȱ additionalȱ services.ȱ Ifȱ suchȱ
proposal/sȱareȱ notȱ consideredȱ toȱ bestȱ fulfilȱ theȱ requirementsȱ ofȱ theȱ requestedȱ
service,ȱnorȱrepresentȱvalueȱforȱmoney,ȱthenȱFinanceȱwouldȱtakeȱaȱdecisionȱtoȱ
approachȱotherȱcompaniesȱinȱtheȱmarketȱforȱtheȱrequestedȱservice.ȱ

Investment parameters advised to consultant
3.14
AȱsoundȱinvestmentȱstrategyȱforȱaȱfundȱlikeȱtheȱCommunicationsȱFundȱ
shouldȱbeȱunderpinnedȱbyȱaȱsolidȱunderstandingȱofȱtheȱpurposesȱforȱwhichȱtheȱ
61

The consultancy contract for the HEEF is valued at $250 000. This comprises $55 000 for the delivery of
the investment mandate for the HEEF, with a possible further $195 000 available under the three year
contract period (two years with an option of a further year) for advice on other financial asset funds,
which could include the new infrastructure Funds.

62

Australian Government, Budget Overview 2008–09, 13 May 2008, p. 7.

63

There were only two respondents to the Request for Tender issued in respect of the development of the
investment mandate for the HEEF.
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fund’sȱearningsȱareȱtoȱbeȱusedȱandȱtheȱamountȱof,ȱandȱtimeframesȱfor,ȱfutureȱ
drawdownsȱofȱtheseȱearnings.ȱHowever,ȱunlikeȱwithȱtheȱinitialȱproposalȱforȱaȱ
$60ȱ000ȱ consultancy,ȱ whichȱ proposedȱ thatȱ theȱ tenderingȱ firmsȱ wouldȱ beȱ
requiredȱ toȱ takeȱ intoȱ accountȱ theȱ purposeȱ ofȱ theȱ fund,ȱ theȱ timingȱ ofȱ theȱ firstȱ
RTIRCȱ reviewȱ andȱ aȱ seriesȱ ofȱ possibleȱ spendingȱ scenarios,ȱ noneȱ ofȱ thisȱ
informationȱwasȱincludedȱinȱtheȱstatementȱofȱrequirementsȱthatȱwasȱprovidedȱ
byȱ DCITAȱ toȱ theȱ firmȱ engagedȱ forȱ theȱ $10ȱ000ȱ consultancy.ȱ Instead,ȱ theȱ
consultantȱ wasȱ requiredȱ toȱ provideȱ adviceȱ onȱ possibleȱ investmentsȱ toȱ beȱ
includedȱinȱaȱfixedȱinterestȱportfolio.ȱȱ
3.15
AlthoughȱDCITAȱhadȱadvisedȱtheȱconsultantȱthatȱitȱwasȱunawareȱofȱtheȱ
timeframesȱ inȱ whichȱ itȱ wouldȱ requireȱ accessȱ toȱ theȱ earningsȱ ofȱ theȱ
CommunicationsȱFund,ȱtheȱtimingȱofȱtheȱfirstȱRTIRCȱreviewȱprovidedȱDCITAȱ
withȱaȱbroadȱtimeȱfromȱwhichȱitȱcouldȱbeȱanticipatedȱthatȱdrawdownsȱfromȱtheȱ
Fundȱ wouldȱ occur.ȱ Inȱ thisȱ respect,ȱ asȱ farȱ backȱ asȱ Octoberȱ 2005,ȱ whenȱ
considerationȱwasȱfirstȱgivenȱbyȱtheȱworkingȱgroupȱtoȱengagingȱaȱconsultantȱtoȱ
provideȱ adviceȱ onȱ theȱ investmentȱ ofȱ theȱ Communicationsȱ Fund,ȱ itȱ wasȱ
recognisedȱ byȱ eachȱ ofȱ theȱ partiesȱ involvedȱ inȱ theȱ workingȱ groupȱ thatȱ theȱ
earningsȱ wouldȱ notȱ beȱ requiredȱ toȱ beȱ drawnȱ uponȱ untilȱ atȱ leastȱ earlyȱ 2009,ȱ
followingȱtheȱfirstȱrecommendationsȱofȱtheȱRTIRC.ȱAdviceȱfromȱDCITAȱtoȱitsȱ
thenȱMinisterȱinȱMarchȱ2006ȱ(afterȱtheȱconsultantȱhadȱreported)ȱalsoȱstatedȱthatȱ
theȱgeneralȱpolicyȱparametersȱforȱtheȱFundȱincludedȱthatȱallȱearningsȱshouldȱbeȱ
availableȱ fromȱ earlyȱ 2009,ȱ followingȱ theȱ firstȱ RTIRCȱ recommendationsȱ beingȱ
made,ȱandȱonȱanȱannualȱbasisȱafterȱthat.ȱȱ
3.16
Inȱadditionȱtoȱtheȱrequirementȱforȱadviceȱonȱfinancialȱinstrumentsȱtoȱbeȱ
includedȱinȱaȱfixedȱinterestȱportfolio,ȱtheȱconsultantȱwasȱalsoȱadvisedȱofȱotherȱ
parametersȱ surroundingȱ theȱ investmentȱ ofȱ theȱ Fund.ȱ However,ȱ asȱ Tableȱ 3.1ȱ
shows,ȱtheseȱparametersȱwereȱaddedȱtoȱasȱtheȱdraftingȱprogressed,ȱratherȱthanȱ
havingȱbeenȱprovidedȱtoȱtheȱconsultantȱatȱtheȱcommencementȱofȱitsȱwork.ȱ64ȱ

64

DBCDE has advised ANAO that the working group met on 3 March 2006 and again on 9 March 2006 to
discuss the draft consultant’s report, and that a joint meeting with the consultant was also held on
6 March 2006. However, there is no record of what was discussed or agreed to by the working group in
those meetings.
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Table 3.1
Investment parameters advised to consultant
Report
version

Date

Investment parameters for Communications Fund

First draft

28 February 2006

Achieve a return greater than the return on cash over
any financial year

Second draft

8 March 2006

Achieve a return greater than the return on cash over
any financial year
Invest in low risk assets A

Third draft

9 March 2006

Achieve a return that is at least equal to the return on
cash over every financial year
Relatively high level of liquidity (say within 3 months)

Final

10 March 2006

Invest in low risk assets
Achieve a return that is at least equal to the return on
cash over every financial year

Notes:
A

The Request for Quotation issued by DCITA in seeking to engage a consultant foreshadowed that it was
intended that the Fund would invest in low risk investments. However, a requirement to consider only low
risk assets was not included in the statement of requirements in the contract for the consultancy. The
consultant was formally advised of this requirement following completion of the second draft of its report.

Source:

ANAO analysis of DBCDE records.

3.17
Throughȱ theseȱ constraints,ȱ notifiedȱ toȱ theȱ consultantȱ overȱ time,ȱ theȱ
consultantȱwasȱrestrictedȱtoȱadvisingȱonȱaȱportfolioȱofȱlowȱrisk,ȱhighlyȱliquid,ȱ
shortȱ termȱ financialȱ assets.ȱ Thisȱ approachȱ wasȱ notȱ consistentȱ withȱ theȱ earlierȱ
adviceȱinȱdevelopingȱtheȱlegislationȱforȱtheȱCommunicationsȱFundȱthatȱbroadȱ
investmentȱ powersȱ wereȱ necessaryȱ soȱ thatȱ theȱ futureȱ investmentȱ strategyȱ forȱ
theȱ Fundȱ wasȱ notȱ limited.ȱ Itȱ alsoȱ meantȱ thatȱ considerationȱ wasȱ notȱ givenȱ byȱ
DCITAȱ toȱ theȱ meritsȱ ofȱ adoptingȱ theȱ widerȱ mandateȱ possibleȱ underȱ theȱ
legislation.ȱThisȱwasȱrecognisedȱbyȱtheȱconsultantȱ inȱitsȱ tenderȱ forȱtheȱworks,ȱ
whichȱstated:ȱ
WeȱnoteȱthatȱtheȱtermsȱofȱtheȱConsultancyȱAgreementȱareȱmuchȱmoreȱlimitedȱ
thanȱtheȱbroadȱinvestmentȱpowersȱgrantedȱunderȱ[theȱlegislation].ȱWeȱbelieveȱ
aȱ broaderȱ investmentȱ mandateȱ thatȱ exercisesȱ theȱ fullȱ scopeȱ ofȱ theȱ investmentȱ
powersȱ willȱ significantlyȱ increaseȱ theȱ Fund’sȱ abilityȱ toȱ respondȱ toȱ anyȱ
recommendationsȱmadeȱinȱaȱreportȱ[ofȱtheȱRTIRC].ȱȱ

3.18
Inȱ addition,ȱ aȱ keyȱ parameterȱ advisedȱ toȱ theȱ consultantȱ byȱ DCITAȱ forȱ
theȱfinalȱversionȱofȱtheȱconsultant’sȱreportȱ(thatȱtheȱCommunicationsȱFundȱwasȱ
toȱhaveȱaȱthreeȱmonthȱliquidityȱperiod)ȱdidȱnotȱreflectȱtheȱperpetualȱnatureȱofȱ
theȱFund.ȱThisȱapproachȱwasȱnotȱconsistentȱwithȱtheȱearlierȱrecognitionȱbyȱtheȱ
ANAO Audit Report No.3 2008–09
Establishment and Management of the Communications Fund
50

Development of the Investment Strategy

workingȱ groupȱ thatȱ theȱ earningsȱ ofȱ theȱ Fundȱ wouldȱ notȱ beȱ requiredȱ untilȱ atȱ
leastȱ 2009,ȱ followingȱ theȱ Government’sȱ responseȱ toȱ theȱ firstȱ RTIRCȱ review.ȱ
DBCDEȱhasȱadvisedȱANAOȱthatȱtheȱadditionȱofȱthisȱparameterȱdidȱnotȱresultȱ
inȱ significantȱ changeȱ inȱ theȱ consultant’sȱ adviceȱ priorȱ toȱ deliveringȱ itsȱ finalȱ
report.ȱ

Use of consultant’s report
3.19
Aȱ detailedȱ reportȱ wasȱ preparedȱ byȱ theȱ consultantȱ thatȱ examinedȱ aȱ
rangeȱ ofȱ possibleȱ investmentȱ strategiesȱ thatȱ wouldȱ haveȱ accordedȱ withȱ theȱ
legislation.ȱ DCITAȱ requestedȱ toȱ beȱ providedȱ withȱ anȱ executiveȱ summaryȱ forȱ
theȱreportȱthatȱmoreȱcloselyȱ reflectedȱ theȱ consultancyȱ termsȱ ofȱreferenceȱ(thatȱ
is,ȱsetȱoutȱtheȱtypesȱofȱfinancialȱinstrumentsȱthatȱcouldȱ beȱ includedȱinȱaȱfixedȱ
interestȱ portfolio,ȱ theȱ riskȱ andȱ returnȱ associatedȱ withȱ each,ȱ andȱ aȱ probableȱ
benchmark),ȱ andȱ aȱ tableȱ outliningȱ theȱ compositionȱ ofȱ aȱ possibleȱ portfolioȱ ofȱ
financialȱassets.ȱAccordingly,ȱtheȱfinalȱversionȱofȱtheȱconsultant’sȱreportȱstated:ȱ
Basedȱonȱtheȱconstraintsȱidentifiedȱweȱrecommendȱthatȱwhenȱdevelopingȱandȱ
implementingȱanȱinvestmentȱstrategyȱtheȱGovernmentȱshould:ȱ
1.

Investȱinȱaȱwellȱdiversifiedȱportfolioȱofȱ‘Basic’ȱinstruments. 65ȱ

2.

Benchmarkȱ theȱ Fundsȱ performanceȱ againstȱ theȱ UBSȱ Australiaȱ Bankȱ Billȱ
Index;ȱandȱ

3.

Diversifyȱ theȱ portfolioȱ acrossȱ term,ȱ instrumentȱ andȱ issuer.ȱ (seeȱ exampleȱ
overleaf).ȱ

Weȱ note,ȱ however,ȱ thatȱ portfoliosȱ containingȱ someȱ ofȱ theȱ moreȱ complexȱ
instrumentsȱ discussedȱ aboveȱ couldȱ deliverȱ significantlyȱ higherȱ returnsȱ overȱ
timeȱ butȱ withȱ greaterȱ variabilityȱ overȱ shorterȱ periods,ȱ possiblyȱ includingȱ
negativeȱreturnsȱinȱsomeȱmonths.ȱ

3.20
Theȱtableȱthatȱtheȱconsultantȱincludedȱinȱtheȱfinalȱreportȱasȱanȱexampleȱ
ofȱaȱFundȱcompositionȱisȱshownȱinȱFigureȱ3.1.ȱ

65

‘Basic’ instruments, as set out in the consultant’s report, comprised: high quality short term and call
deposits (rated ‘A1’ or ‘A1+’ by an approved rating agency); short dated Government and
semi-Government bonds; bank bills of exchange; and investment grade corporate promissory notes.
ANAO Audit Report No.3 2008–09
Establishment and Management of the Communications Fund
51

Figure 3.1
Example of investment portfolio construction

ȱ
Source:

Consultant’s report provided to DCITA, 10 March 2006.

Note to Figure: A Standard and Poor’s (S&P) Fund Rating of ‘AAAf’ means that the Fund’s portfolio holdings
‘provide extremely strong protection against losses from credit defaults’.

Ministerial investment mandate
3.21
Followingȱ receiptȱ ofȱ theȱ finalȱ consultant’sȱ report,ȱ aȱ meetingȱ ofȱ theȱ
Communicationsȱ Fundȱ workingȱ groupȱ wasȱ heldȱ onȱ 14ȱMarchȱ2006.ȱ Aȱ paperȱ
draftedȱ byȱ DCITAȱ forȱ theȱ meetingȱ proposedȱ thatȱ itȱ beȱ recommendedȱ toȱ
Ministersȱthatȱthey:ȱ
agreeȱ thatȱ theȱ AOFMȱ manageȱ aȱ basicȱ investmentȱ portfolio,ȱ withȱ aȱ viewȱ toȱ
reviewingȱ theȱ strategyȱ followingȱ theȱ firstȱ regularȱ reviewȱ ofȱ regionalȱ
telecommunicationsȱwhenȱdrawȬdownȱpatternsȱwillȱbeȱmoreȱapparent.ȱ

3.22
Accordingly,ȱ onȱ 17ȱMarchȱ2006,ȱ Ministersȱ wereȱ advisedȱ thatȱ theȱ
workingȱ groupȱ hadȱ receivedȱ expertȱ assetȱ consultantȱ advice, 66 ȱ andȱ theirȱ
agreementȱwasȱsoughtȱasȱfollows: 67ȱ

66

Ministers were provided with a copy of the executive summary from the consultant’s report.

67

Agreement was given by the then Minister for Communications, Information Technology and the Arts on
22 March 2006 and by the then Finance Minister on 6 April 2006.
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x

forȱ theȱ Communicationsȱ Fundȱ toȱ beȱ investedȱ inȱ aȱ portfolioȱ ofȱ fixedȱ
interestȱ assetsȱ withinȱ theȱ broadȱ portfolioȱ limitsȱ outlinedȱ inȱ theȱ
consultant’sȱreportȱ(seeȱFigureȱ3.1); 68ȱ

x

forȱtheȱportfolioȱtoȱbeȱmanagedȱbyȱtheȱAOFM;ȱ

x

forȱ theȱ performanceȱ benchmarkȱ forȱ theȱ Fundȱ (followingȱ theȱ fullȱ
transitionȱ toȱ theȱ newȱ strategy)ȱ toȱ beȱ setȱ atȱ twoȱ toȱ threeȱ basisȱ pointsȱ
belowȱtheȱUBSȱAustraliaȱBankȱBillȱIndex;ȱandȱ

x

forȱ changesȱ toȱ beȱ madeȱ toȱ theȱ Communicationsȱ Fundȱ Regulationsȱ toȱ
allowȱinvestmentȱinȱinvestmentȱgradeȱcorporateȱpromissoryȱnotes. 69 ȱȱ

3.23

Ministersȱwereȱalsoȱaskedȱtoȱnoteȱthat:ȱ

x

movingȱtoȱtheȱlongerȱtermȱstrategyȱwithȱtheȱAOFMȱasȱmanagerȱwouldȱ
involveȱ aȱ transitionalȱ periodȱ ofȱ aroundȱ sixȱ months,ȱ duringȱ whichȱ theȱ
Fundȱwouldȱmoveȱfromȱbeingȱfullyȱinvestedȱinȱtermȱdepositsȱtoȱbeingȱ
investedȱinȱaȱbroaderȱfixedȱinterestȱportfolio;ȱandȱ

x

aȱ newȱ investmentȱ authorisationȱ wouldȱ needȱ toȱ beȱ madeȱ toȱ allowȱ
transitionȱtoȱtheȱlongerȱtermȱstrategy.ȱ

Clarification from consultant
3.24
Inȱ Mayȱ 2006,ȱ theȱ AOFMȱ raisedȱ withȱ DCITA,ȱ andȱ theȱ workingȱ groupȱ
metȱ toȱ consider,ȱ someȱ apparentȱ discrepanciesȱ inȱ theȱ consultant’sȱ reportȱ inȱ
respectȱ ofȱ theȱ liquidityȱ requirementsȱ forȱ theȱ Communicationsȱ Fund,ȱ andȱ inȱ
relationȱ toȱ theȱ typesȱ ofȱ instrumentsȱ thatȱ hadȱ beenȱ identifiedȱ inȱ theȱ ‘basic’ȱ
instrumentsȱ category.ȱ Consistentȱ withȱ aȱ suggestionȱ fromȱ theȱ AOFM,ȱ onȱ
7ȱJuneȱ2006ȱDCITAȱsoughtȱclarificationȱfromȱtheȱconsultant.ȱ
3.25

Onȱ28ȱJuneȱ2006,ȱtheȱconsultantȱrespondedȱtoȱDCITAȱreiteratingȱthat:ȱ
Asȱyouȱareȱaware,ȱtheȱtableȱonȱpageȱsixȱofȱourȱreportȱwasȱincludedȱatȱDCITA’sȱ
requestȱ asȱ anȱ exampleȱ [highlightingȱ asȱ perȱ original]ȱ ofȱ limitsȱ forȱ aȱ AAAfȱ
portfolio.ȱItȱwasȱnotȱourȱintentionȱthatȱthisȱwouldȱbeȱaȱdefinitiveȱsetȱofȱlimitsȱ
forȱ theȱ Communicationsȱ Fund.ȱ Toȱ determineȱ limitsȱ forȱ theȱ Communicationsȱ
Fund,ȱ DCITAȱ needsȱ toȱ determineȱ aȱ listȱ ofȱ Authorisedȱ Investments,ȱ durationȱ
limitȱ andȱ whetherȱ portfolioȱ managementȱ isȱ toȱ beȱ outsourcedȱ toȱ professionalȱ
fundȱmanagersȱorȱmanagedȱbyȱDCITA.ȱ…ȱ

68

Ministers were not advised that these portfolio limits were provided by the consultant only as an example
of portfolio limits. This is discussed in more detail in the following section.

69

Corporate promissory notes were included in the ‘basic’ instruments category identified by the
consultant, but existing legislation and regulations did not authorise investment in these instruments.
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Inȱrespectȱtoȱtermȱdepositsȱandȱnegotiableȱcertificatesȱofȱdeposit,ȱbothȱareȱbasicȱ
instruments,ȱ asȱ wouldȱ beȱ someȱ foreignȱ governments,ȱ supranationals,ȱ
corporatesȱandȱsecuritisedȱdebtȱwithȱaȱmaturityȱlessȱthanȱ12ȱmonths.ȱ

3.26
Subsequently,ȱ theȱ responsibleȱ Ministersȱ wereȱ eachȱ informedȱ thatȱ
furtherȱ clarificationȱ ofȱ theȱ typesȱ ofȱ basicȱ instrumentsȱ inȱ whichȱ theȱ
Communicationsȱ Fundȱ couldȱ investȱ hadȱ beenȱ obtainedȱ fromȱ theȱ consultant.ȱ
However,ȱ Ministersȱ wereȱ notȱ advisedȱ thatȱ theȱ consultantȱ hadȱ recommendedȱ
thatȱDCITAȱdevelopȱaȱdefinitiveȱsetȱofȱlimitsȱforȱtheȱCommunicationsȱFund,ȱorȱ
thatȱ aȱ decisionȱ hadȱ beenȱ takenȱ byȱ DCITAȱ notȱ toȱ undertakeȱ thisȱ task.ȱ Inȱ
addition,ȱnoȱqualificationȱorȱadviceȱwasȱprovidedȱbyȱeitherȱDCITAȱorȱFinanceȱ
toȱ theirȱ respectiveȱ Ministersȱ thatȱ theȱ investmentȱ mandateȱ thatȱ Ministersȱ hadȱ
nowȱsignedȱoffȱonȱ(asȱperȱtheȱconsultant’sȱexampleȱtable)ȱwasȱnotȱinȱfactȱbasedȱ
onȱanyȱspecificȱexpertȱadviceȱinȱrespectȱofȱtheȱinvestmentsȱthatȱshouldȱbeȱmadeȱ
forȱtheȱCommunicationsȱFund.ȱȱ
3.27
Further,ȱtheȱconsultant’sȱMarchȱ2006ȱreportȱitselfȱwasȱclearȱinȱprovidingȱ
theȱ portfolioȱ limitsȱ asȱ anȱ exampleȱ (seeȱ alsoȱ paragraphȱ 3.19),ȱ withȱ thisȱ beingȱ
reinforcedȱ throughȱ theȱ consultant’sȱ letterȱ ofȱ 28ȱJuneȱ2006.ȱ Inȱ thisȱ respect,ȱ theȱ
adviceȱ fromȱ DCITAȱ andȱ Financeȱ toȱ theirȱ respectiveȱ Ministersȱ inȱ Marchȱ 2006ȱ
thatȱtheȱconsultantȱhadȱrecommendedȱthatȱtheȱFundȱbeȱinvestedȱwithinȱthoseȱ
portfolioȱ limitsȱ didȱ notȱ accuratelyȱ representȱ theȱ consultant’sȱ advice.ȱ Inȱ thisȱ
respect,ȱDBCDEȱadvisedȱANAOȱinȱAugustȱ2008ȱthat:ȱ
Itȱshouldȱbeȱnoted,ȱhowever,ȱthatȱtheȱconsultant’sȱactualȱadviceȱ(thatȱtheȱtableȱ
wasȱ anȱ example)ȱ wasȱ includedȱ inȱ theȱ executiveȱ summaryȱ ofȱ theȱ consultant’sȱ
reportȱ attachedȱ toȱ theȱ Department’sȱ briefingȱ toȱ theȱ Ministerȱ andȱ thatȱ herȱ
handwrittenȱannotationsȱindicateȱthatȱsheȱreadȱthisȱinformation.ȱ

3.28
Inȱ Septemberȱ 2006,ȱ whenȱ finalisingȱ theȱ appointmentȱ ofȱ theȱ AOFMȱ toȱ
manageȱ theȱ Fund,ȱ DCITAȱ advisedȱ itsȱ thenȱ Ministerȱ thatȱ itȱ hadȱ clarifiedȱ withȱ
theȱconsultantȱthatȱtheȱportfolioȱlimitsȱtableȱwasȱintendedȱasȱanȱexampleȱonly.ȱ

Recommendation No.2
3.29
ANAOȱ recommendsȱ that,ȱ inȱ futureȱ circumstancesȱ whereȱ agenciesȱ areȱ
seekingȱinvestmentȱadviceȱforȱassetȱfunds,ȱtheyȱprovide:ȱ
(a)

theȱselectedȱadvisorȱwithȱaȱclearȱstatementȱasȱtoȱtheȱparametersȱwithinȱ
whichȱtheȱfundsȱareȱtoȱbeȱinvestedȱandȱaccessed;ȱandȱ

(b)

Ministersȱwithȱadviceȱthatȱaddressesȱtheȱmeritsȱofȱpossibleȱinvestmentȱ
approaches.ȱ
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Agency responses
3.30
Allȱ respondingȱ agenciesȱ agreedȱ toȱ theȱ recommendation.ȱ DBCDEȱ andȱ
Treasuryȱprovidedȱcommentsȱonȱtheȱrecommendationȱasȱfollows.ȱ
x

DBCDEȱ commentedȱ thatȱ itȱ agreedȱ withȱ theȱ recommendation,ȱ notingȱ
thatȱ informationȱ onȱ futureȱ requirementsȱ byȱ Governmentsȱ toȱ accessȱ
fundsȱ mayȱ notȱ alwaysȱ beȱ clearlyȱ established.ȱ Inȱ casesȱ whereȱ thisȱ
informationȱ isȱ notȱ available,ȱ agenciesȱ willȱ needȱ toȱ takeȱ aȱ cautiousȱ
approachȱ toȱ avoidȱ inappropriatelyȱ limitingȱ futureȱ decisionsȱ byȱ
Government.ȱ

x

Treasuryȱcommentedȱinȱrespectȱofȱpartȱ(a)ȱofȱtheȱrecommendationȱthat,ȱ
whileȱTreasuryȱbroadlyȱagreedȱwithȱthisȱpartȱofȱtheȱrecommendation,ȱitȱ
willȱ notȱ alwaysȱ beȱ possibleȱ toȱ provideȱ theȱ selectedȱ advisorȱ withȱ allȱ ofȱ
theȱ parametersȱ inȱ whichȱ aȱ fundȱ willȱ beȱ operatedȱ orȱ accessed.ȱ Inȱ someȱ
casesȱ itȱ mayȱ thereforeȱ beȱ appropriateȱ toȱ seekȱ adviceȱ fromȱ theȱ selectedȱ
advisorȱonȱtheȱdifferentȱoutcomesȱthatȱmightȱbeȱachievedȱfromȱdifferentȱ
portfolioȱallocationsȱandȱdrawdownȱprofiles.ȱ

Amendment of Regulations
3.31
Onȱ 21ȱJuneȱ2006,ȱ DCITAȱ wroteȱ toȱ theȱ AOFMȱ advising,ȱ amongȱ otherȱ
things,ȱ thatȱ changesȱ toȱ theȱ Communicationsȱ Fundȱ Regulationsȱ wereȱ beingȱ
proposedȱ toȱ permitȱ theȱ Fundȱ toȱ investȱ inȱ investmentȱ gradeȱ corporateȱ
promissoryȱ notes,ȱ whichȱ wereȱ notȱ allowableȱ underȱ theȱ existingȱ Regulations.ȱ
Changesȱwereȱalsoȱproposedȱtoȱallowȱinvestmentȱinȱelectronicȱformsȱofȱcertainȱ
financialȱinstruments.ȱȱ
3.32
Draftingȱ instructionsȱ forȱ amendingȱ Regulationsȱ wereȱ providedȱ toȱ theȱ
Officeȱ ofȱ Legislativeȱ Draftingȱ andȱ Publishingȱ byȱ DCITAȱ onȱ 4ȱJulyȱ2006,ȱ
followingȱ consultationȱ withȱ theȱ AOFMȱ andȱ Finance.ȱ Theȱ Telecommunicationsȱ
(Consumerȱ Protectionȱ andȱ Serviceȱ Standards)(Communicationsȱ Fund)ȱ Amendmentȱ
Regulationsȱ 2006ȱ (No.ȱ1)ȱ (theȱ Amendingȱ Regulations)ȱ wereȱ madeȱ onȱ
21ȱSeptemberȱ 2006,ȱ amendingȱ theȱ Communicationsȱ Fundȱ Regulationsȱ withȱ
effectȱfromȱ23ȱSeptemberȱ2006.ȱȱ
3.33

TheȱExplanatoryȱStatementȱtoȱtheȱAmendingȱRegulationsȱstatedȱthat:ȱ
TheȱAustralianȱGovernmentȱSolicitorȱhasȱadvisedȱthatȱitemȱ5ȱofȱScheduleȱ1ȱtoȱ
theȱ Principalȱ Regulationsȱ [aȱ billȱ ofȱ exchangeȱ acceptedȱ orȱ endorsedȱ onlyȱ byȱ aȱ bank]ȱ
doesȱ notȱ coverȱ aȱ billȱ ofȱ exchangeȱ acceptedȱ orȱ endorsedȱ onlyȱ byȱ aȱ bankȱ thatȱ
existsȱ onlyȱ inȱ electronicȱ formȱ (anȱ electronicȱ bankȱ bill).ȱ Aȱ billȱ ofȱ exchange,ȱ
withinȱ theȱ meaningȱ ofȱ theȱ Billsȱ ofȱ Exchangeȱ Actȱ 1909,ȱ refersȱ toȱ aȱ paperȱ
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instrument.ȱWhileȱtheȱElectronicȱTransactionsȱActȱ1999ȱenablesȱtransactionsȱforȱ
theȱpurposesȱofȱCommonwealthȱlawȱtoȱbeȱdoneȱelectronically,ȱtheȱregulationsȱ
madeȱ underȱ thatȱ Actȱ specificallyȱ exemptȱ theȱ Billsȱ ofȱ Exchangeȱ Actȱ fromȱ theȱ
operativeȱprovisionsȱofȱthatȱAct…NoȱotherȱitemȱinȱScheduleȱ1ȱtoȱtheȱPrincipalȱ
Regulationsȱisȱaptȱtoȱcoverȱelectronicȱbankȱbills.ȱ
Theȱ Australianȱ Governmentȱ Solicitorȱ alsoȱ doubtedȱ whetherȱ itemȱ 3ȱ ofȱ
Scheduleȱ1ȱtoȱtheȱPrincipalȱRegulationsȱ[aȱdepositȱwithȱaȱbank,ȱincludingȱaȱdepositȱ
evidencedȱ byȱ aȱ certificateȱ ofȱ deposit]ȱ wouldȱ includeȱ aȱ depositȱ evidencedȱ byȱ anȱ
electronicȱ certificateȱ ofȱ deposit.ȱ Whilstȱ depositsȱ withoutȱ aȱ certificateȱ areȱ
permissibleȱinvestments,ȱtheȱAustralianȱGovernmentȱSolicitorȱconsideredȱthereȱ
mayȱ beȱ roomȱ forȱ anȱ argumentȱ thatȱ investmentsȱ inȱ transferableȱ securitiesȱ
issuedȱbyȱbanksȱareȱlimitedȱtoȱsecuritiesȱinȱpaperȱform.ȱ
HavingȱregardȱtoȱtheȱadviceȱofȱtheȱAustralianȱGovernmentȱSolicitor,ȱitemȱ1ȱofȱ
Scheduleȱ 1ȱ toȱ theȱ [Amendment]ȱ Regulationsȱ addsȱ newȱ itemsȱ 8ȱ andȱ 9ȱ toȱ
Scheduleȱ 1ȱ toȱ theȱ Principalȱ Regulationsȱ toȱ enableȱ investmentȱ inȱ electronicȱ
equivalentsȱofȱassetsȱcoveredȱbyȱtheȱdefinitionȱofȱ‘financialȱasset’,ȱifȱauthorisedȱ
byȱtheȱresponsibleȱMinisters.ȱȱ

3.34
Asȱnotedȱinȱparagraphsȱ3.3ȱandȱ3.4,ȱtheȱoriginalȱCommunicationsȱFundȱ
Regulationsȱ wereȱ draftedȱ toȱ replicateȱ theȱ investmentȱ typesȱ setȱ outȱ inȱ
subsectionȱ 39(10)ȱ ofȱ theȱ FMAȱ Actȱ andȱ FMAȱ Regulationȱ 22.ȱ Althoughȱ theȱ
Australianȱ Governmentȱ Solicitorȱ (AGS)ȱ adviceȱ (whichȱ wasȱ obtainedȱ byȱ theȱ
AOFMȱonȱ11ȱAprilȱ2006)ȱraisedȱconcernsȱaboutȱtheȱvalidityȱofȱcertainȱelectronicȱ
investmentȱtransactionsȱunderȱtheȱexistingȱCommunicationsȱFundȱRegulations,ȱ
resultingȱinȱ theȱamendmentȱofȱthoseȱRegulations,ȱ noȱsimilarȱamendmentȱwasȱ
madeȱtoȱtheȱFMAȱRegulations.ȱThisȱpresentedȱaȱriskȱthatȱentitiesȱauthorisedȱbyȱ
theȱFinanceȱMinisterȱ toȱ investȱpublicȱmoneyȱ inȱ accordanceȱ withȱ Sectionȱ 39ȱofȱ
theȱ FMAȱ Actȱ mayȱ haveȱ beenȱ inȱ breachȱ ofȱ theȱ legislationȱ whereȱ theyȱ wereȱ
investingȱ inȱ electronicȱ equivalentsȱ ofȱ authorisedȱ financialȱ instruments,ȱ whichȱ
theȱAGSȱadviceȱindicatesȱareȱnotȱpermissibleȱinvestments. 70 ȱInȱthisȱrespect,ȱtheȱ
Financialȱ Managementȱ andȱ Accountabilityȱ Amendmentȱ Regulationsȱ 2008ȱ (No.ȱ2) 71 ȱ
amendedȱ FMAȱ Regulationȱ 22ȱ toȱ permitȱ authorisedȱ agenciesȱ toȱ investȱ inȱ
electronicȱequivalentsȱofȱbankȱbillsȱandȱnegotiableȱcertificatesȱofȱdeposit.ȱ

70

It is an agency’s responsibility to ensure compliance with the FMA Act. Finance advised ANAO in
August 2008 that compliance with section 39 must be reported on by agencies in their current
Certificates of Compliance, and that there were no reported instances of non-compliance with subsection
39(10) in 2006–07. Finance further advised that it will continue to monitor this issue in the 2007–08
certificate of compliance process.

71

This amendment regulation was made on 24 June 2008.
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New Ministerial investment authorisation
3.35
Asȱnoted,ȱwhenȱDCITAȱandȱFinanceȱsoughtȱtheirȱrespectiveȱMinisters’ȱ
agreementȱinȱMarchȱ2006ȱtoȱtheȱportfolioȱlimitsȱinȱtheȱexampleȱtableȱfromȱtheȱ
consultant’sȱ report,ȱ Ministersȱ wereȱ alsoȱ informedȱ thatȱ aȱ newȱ authorisationȱ
instrumentȱwouldȱbeȱrequiredȱtoȱbeȱmadeȱinȱorderȱtoȱbeginȱinvestingȱunderȱtheȱ
newȱ mandate.ȱ However,ȱ thereȱ wasȱ aȱ considerableȱ delayȱ inȱ thisȱ beingȱ
progressed.ȱ
3.36
DBCDEȱ hasȱ advisedȱ ANAOȱ thatȱ DCITA,ȱ Financeȱ andȱ theȱ AOFMȱ metȱ
onȱ 24ȱAugustȱ2006ȱ toȱ developȱ draftingȱ instructionsȱ forȱ aȱ newȱ authorisationȱ
instrument.ȱOnȱ12ȱOctoberȱ2006,ȱDCITAȱprovidedȱFinanceȱandȱtheȱAOFMȱwithȱ
aȱ draftȱ ofȱ theȱ newȱ investmentȱ authorisationȱ andȱ soughtȱ eachȱ agency’sȱ
commentsȱ onȱ theȱ draft.ȱ Theȱ AOFMȱ providedȱ DCITAȱ withȱ twoȱ proposedȱ
changesȱ onȱ 18ȱOctoberȱ2006.ȱ Financeȱ respondedȱ toȱ DCITAȱ onȱ
16ȱNovemberȱ2006,ȱcommentingȱthat:ȱ
Weȱ haveȱ noȱ concernȱ withȱ theȱ wayȱ theȱ Investmentȱ Authorisationȱ isȱ framedȱ
withȱ theȱ exceptionȱ (asȱ previouslyȱ discussed)ȱ ofȱ theȱ provisionȱ requiringȱ
consultationȱ withȱ theȱ Secretaryȱ ofȱ Financeȱ regardingȱ theȱ ‘directions’ȱ ofȱ theȱ
Secretaryȱ ofȱ DCITA…Thisȱ consultationȱ provisionȱ shouldȱ beȱ removedȱ inȱ ourȱ
view. 72ȱ

3.37
DCITAȱ subsequentlyȱ agreedȱ toȱ theȱ AOFM’sȱ proposedȱ changesȱ andȱ
Finance’sȱrequestȱtoȱremoveȱtheȱrequirementȱforȱtheȱSecretaryȱofȱFinanceȱtoȱbeȱ
consultedȱonȱdirectionsȱ withȱwhichȱ theȱAOFMȱ wouldȱ beȱ requiredȱ toȱ comply.ȱ
Theȱ finalȱ versionȱ ofȱ theȱ newȱ investmentȱ authorisationȱ wasȱ providedȱ toȱ
Ministersȱ byȱ DCITAȱ andȱ Financeȱ onȱ 20ȱ Decemberȱ2006ȱ andȱ 11ȱJanuaryȱ2007ȱ
respectively,ȱmoreȱthanȱnineȱmonthsȱafterȱMinistersȱwereȱfirstȱadvisedȱthatȱtheȱ
longerȱ termȱ investmentȱ strategyȱ wouldȱ requireȱ aȱ newȱ authorisationȱ
instrument.ȱ Theȱ Communicationsȱ Fundȱ Specialȱ Accountȱ Investmentȱ Authorisationȱ
(No.ȱ1ȱofȱ2007)ȱ(NewȱAuthorisation)ȱtookȱeffectȱonȱ22ȱJanuaryȱ2007. 73ȱ
3.38
Inȱ respectȱ ofȱ theȱ timeframesȱ overȱ whichȱ theȱ Newȱ Authorisationȱ wasȱ
developed,ȱDBCDEȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ

72

In this respect, Finance had indicated to DCITA on several occasions since the establishment of the
Communications Fund that it intended to brief its Minister that he seek approval for the legislation to be
amended to remove him as a joint Minister responsible for the Fund. At the time of audit, no action had
been taken to rescind the joint responsibility for the Fund. Finance advised ANAO in June 2008 that:
‘This was a matter of timing and priorities.’

73

The New Authorisation was signed by the then Minister for Communications, Information Technology
and the Arts on 4 January 2007, and by the then Finance Minister on 22 January 2007.
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Theȱ Marchȱ 2006ȱ adviceȱ toȱ Ministersȱ thatȱ aȱ newȱ Investmentȱ Authorisationȱ
wouldȱ beȱ neededȱ statedȱ thatȱ itȱ wouldȱ needȱ toȱ occurȱ atȱ theȱ sameȱ timeȱ asȱ theȱ
regulationsȱ wereȱ changedȱ toȱ allowȱ theȱ Communicationsȱ Fundȱ toȱ investȱ inȱ
corporateȱ promissoryȱ notes.ȱ Theȱ changesȱ toȱ theȱ regulationsȱ wereȱ madeȱ inȱ
Septemberȱ 2006.ȱ Theȱ Investmentȱ Authorisationȱ wasȱ thenȱ draftedȱ inȱ Octoberȱ
2006ȱbutȱdelayedȱwhileȱtheȱPrimeȱMinister’sȱformalisationȱofȱtheȱGovernment’sȱ
positionȱtoȱhaveȱtheȱAOFMȱcontinueȱtoȱactȱasȱtheȱFundȱManagerȱwasȱobtainedȱ
inȱ Decemberȱ 2006.ȱ Minister’sȱ executedȱ theȱ Investmentȱ Authorisationȱ inȱ
Januaryȱ2007.ȱ

Development of Investment Guidelines
3.39
Concurrentȱ withȱ theȱ workȱ beingȱ undertakenȱ inȱ finalisingȱ theȱ Newȱ
Authorisation,ȱ DCITA,ȱ theȱ AOFMȱ andȱ Financeȱ commencedȱ workȱ onȱ
developingȱ anȱ investmentȱ strategyȱ forȱ theȱ Fundȱ (theȱ Investmentȱ Guidelines).ȱ
TheȱInvestmentȱGuidelinesȱhadȱalreadyȱbegunȱtoȱbeȱdraftedȱpriorȱtoȱtheȱAOFMȱ
beingȱadvisedȱbyȱDCITAȱonȱ21ȱJuneȱ2006ȱthatȱMinistersȱhadȱdecidedȱuponȱtheȱ
longerȱ termȱ arrangementsȱ forȱ theȱ Communicationsȱ Fund.ȱ Specifically,ȱ theȱ
AOFMȱcontactedȱDCITAȱonȱ6ȱJuneȱ2006ȱandȱstated:ȱ
Asȱdiscussedȱyesterday,ȱpleaseȱfindȱattachedȱ[the]ȱdraftȱinvestmentȱpolicyȱforȱ
theȱ Communicationsȱ Fundȱ forȱ yourȱ review.ȱ Weȱ areȱ veryȱ happyȱ toȱ walkȱ youȱ
throughȱtheȱdocumentȱifȱyouȱfeelȱthisȱwillȱprovideȱyouȱadditionalȱcomfortȱonȱ
theȱproposedȱmanagementȱframeworkȱsurroundingȱtheȱFund.ȱPleaseȱnoteȱthatȱ
theȱ investmentȱ policyȱ hasȱ beenȱ preparedȱ onȱ theȱ assumptionȱ thatȱ theȱ latestȱ
proposedȱchangesȱtoȱtheȱregulationsȱtoȱbroadenȱtheȱallowableȱinvestmentsȱareȱ
achieved.ȱ

3.40
Inȱ Januaryȱ 2008,ȱ ANAOȱ soughtȱ adviceȱ fromȱ theȱ AOFMȱ inȱ respectȱ ofȱ
aspectsȱ ofȱ theȱ draftingȱ ofȱ theȱ Investmentȱ Guidelines.ȱ Theȱ AOFMȱ advisedȱ
ANAOȱthat:ȱ
DCITAȱadvisedȱAOFMȱformallyȱonȱ21ȱJuneȱ2006…thatȱrelevantȱMinistersȱhadȱ
agreedȱtoȱaȱlongerȱtermȱinvestmentȱstrategyȱforȱtheȱCommunicationsȱFundȱandȱ
thatȱitȱbeȱmanagedȱbyȱAOFMȱwithinȱtheȱportfolioȱlimitsȱattachedȱtoȱtheȱletter.ȱ
TheȱAOFMȱwasȱnotȱinvolvedȱinȱtheȱformulationȱofȱtheȱportfolioȱlimitsȱattachedȱ
toȱ theȱ letter,ȱ whichȱ presumablyȱ reflectedȱ inputȱ fromȱ DCITAȱ and/orȱ theȱ
[working]ȱgroupȱdrawingȱonȱtheȱ[consultant’s]ȱreport.ȱ
Theȱ letterȱ alsoȱ indicatedȱ thatȱ theȱ Investmentȱ Policyȱ (whichȱ subsequentlyȱ
becameȱ knownȱ asȱ theȱ Investmentȱ Guidelines)ȱ wouldȱ beȱ developedȱ byȱ theȱ
twoȱ agencies.ȱ Theȱ AOFMȱ tookȱ theȱ bulkȱ ofȱ theȱ workloadȱ inȱ developingȱ theȱ
Investmentȱ Guidelinesȱ givenȱ itsȱ experienceȱ inȱ producingȱ similarȱ frameworksȱ
forȱitsȱownȱoperation.ȱHowever,ȱitȱwasȱclearlyȱunderstoodȱthatȱtheȱInvestmentȱ
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Guidelinesȱ wereȱ notȱ theȱ responsibilityȱ ofȱ AOFM.ȱ DCITAȱ hadȱ theȱ
responsibilityȱ forȱ developingȱ CommunicationsȱFundȱ policyȱandȱ hadȱ theȱ finalȱ
say/decisionȱ onȱ theȱ natureȱ andȱ formȱ ofȱ theȱ Investmentȱ Guidelinesȱ issuedȱ toȱ
AOFM.ȱ…ȱ
InȱdevelopingȱtheȱInvestmentȱGuidelinesȱtheȱtwoȱagenciesȱtriedȱtoȱensureȱthatȱ
theyȱ wereȱ clearȱ andȱ unambiguous.ȱ Inȱ particular,ȱ someȱ aspectsȱ ofȱ theȱ
concepts/languageȱusedȱinȱtheȱ[consultant’s]ȱreportȱwereȱmadeȱmoreȱpreciseȱorȱ
clearer.ȱForȱexample,ȱcreditȱratingsȱacrossȱassetȱtypes,ȱmovingȱfromȱdurationȱtoȱ
tenorȱlimitsȱandȱlimitingȱtheȱrangeȱofȱacceptableȱbands.ȱ…ȱ
InȱtheseȱandȱotherȱdetailedȱaspectsȱofȱtheȱInvestmentȱGuidelines,ȱtheȱAOFM’sȱ
participationȱ wasȱ largelyȱ inȱ identifyingȱ issuesȱ andȱ suggestingȱ howȱ theyȱ beȱ
handledȱ withȱ aȱ particularȱ emphasisȱ onȱ theirȱ practicalȱ implementation.ȱ Theȱ
decisionsȱonȱtheseȱmattersȱwereȱtheȱresponsibilityȱofȱDCITA.ȱ
[Highlightingȱasȱperȱoriginal]ȱ

3.41
WhenȱMinistersȱagreedȱinȱSeptemberȱ2005ȱthatȱtheȱinitialȱ$2ȱbillionȱtermȱ
depositȱwithȱtheȱRBAȱshouldȱbeȱforȱaȱperiodȱofȱsixȱmonths,ȱtheyȱwereȱadvisedȱ
byȱDCITAȱandȱFinanceȱthatȱthisȱperiodȱshouldȱprovideȱsufficientȱtimeȱforȱtheȱ
longerȱ termȱ strategyȱ toȱ beȱ finalised. 74 ȱ However,ȱ theȱ Investmentȱ Guidelinesȱ
wereȱnotȱcompletedȱuntilȱJuneȱ2007—15ȱmonthsȱafterȱtheȱinitialȱsixȱmonthȱtermȱ
depositȱhadȱmatured.ȱ
3.42
Theȱ Investmentȱ Guidelinesȱ commencedȱ operationȱ onȱ 18ȱJuneȱ2007.ȱ
AlthoughȱtheȱFinanceȱMinisterȱhasȱjointȱresponsibilityȱforȱtheȱCommunicationsȱ
Fundȱunderȱtheȱlegislation,ȱFinanceȱisȱnotȱaȱpartyȱtoȱtheȱInvestmentȱGuidelines.ȱ
Inȱthisȱrespect,ȱDBCDEȱrecordsȱstate:ȱ
Theȱ reasonȱ thatȱ weȱ haveȱ interpretedȱ DCITAȱ asȱ beingȱ responsibleȱ forȱ dayȬtoȬ
dayȱ runningȱ ofȱ theȱ Fundȱ isȱ becauseȱ ourȱ Ministerȱ isȱ responsibleȱ forȱ theȱ
Telecommunicationsȱ (Consumerȱ Protectionȱ andȱ Serviceȱ Standards)ȱ Actȱ 1999ȱ whichȱ
establishesȱ theȱ Communicationsȱ Fundȱ Specialȱ Account.ȱ Allȱ expensesȱ ofȱ theȱ
FundȱcomeȱoutȱofȱthatȱaccountȱandȱDCITAȱisȱresponsibleȱforȱallȱreportingȱetc.ȱ
associatedȱwithȱit.ȱHowever,ȱhavingȱsaidȱthat,ȱtheȱlegislationȱisȱsilentȱinȱtermsȱ
ofȱ agencyȱ responsibility…ȱ Technicallyȱ itȱ isȱ possibleȱ toȱ haveȱ bothȱ Secretariesȱ
signȱ theȱ Investmentȱ Policyȱ butȱ itȱ wouldȱ beȱ cumbersomeȱ toȱ haveȱ bothȱ
Departmentsȱ responsibleȱ forȱ theȱ dayȬtoȬdayȱ runningȱ ofȱ theȱ Fund.ȱ
Furthermore,ȱ theȱ Departmentȱ ofȱ Financeȱ andȱ Administrationȱ hasȱ indicatedȱ
thatȱitȱwillȱstronglyȱresistȱanyȱsuchȱarrangement.ȱ

74

Ministers agreed that, should it be necessary, at the expiration of the six month term deposit, the
Communications Fund could be rolled over into shorter term deposits of up to seven days.
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3.43
Inȱ theȱ 12ȱ monthsȱ betweenȱ theȱ originalȱ draftȱ ofȱ theȱ Guidelinesȱ beingȱ
providedȱ toȱ DCITAȱ byȱ theȱ AOFMȱ andȱ theȱ finalȱ Guidelinesȱ commencingȱ
operation,ȱ aȱ numberȱ ofȱ amendmentsȱ wereȱ madeȱ followingȱ inputȱ from,ȱ andȱ
discussionsȱbetween,ȱDCITA,ȱFinanceȱandȱtheȱAOFM.ȱTheȱmajorȱchangesȱthatȱ
wereȱ madeȱ betweenȱ theȱ firstȱ andȱ finalȱ versionsȱ ofȱ theȱ Investmentȱ Guidelinesȱ
areȱasȱfollows: 75ȱ
x

itȱ wasȱ clearlyȱ statedȱ thatȱ theȱ Investmentȱ Guidelinesȱ representȱ theȱ
‘instructionsȱ fromȱ theȱ Secretaryȱ ofȱ DCITA’,ȱ asȱ contemplatedȱ byȱ theȱ
NewȱAuthorisation;ȱ

x

theȱ existenceȱ ofȱ aȱ Serviceȱ Levelȱ Agreementȱ betweenȱ DCITAȱ andȱ theȱ
AOFMȱwasȱacknowledged;ȱ

x

theȱtimeframeȱforȱtheȱoperationȱofȱtheȱGuidelinesȱwasȱamended,ȱfromȱaȱ
maximumȱofȱfourȱyears,ȱtoȱeitherȱfourȱyearsȱorȱuntilȱtheyȱareȱreplacedȱ
byȱaȱrevisedȱsetȱofȱGuidelines;ȱandȱ

x

changesȱ toȱ theȱ Guidelinesȱ approvedȱ byȱ theȱ Secretaryȱ ofȱ DCITAȱ wereȱ
deemedȱ toȱ applyȱ automaticallyȱ toȱ theȱ AOFM,ȱ ratherȱ thanȱ theȱ initialȱ
approachȱofȱbeingȱsubjectȱtoȱtheȱacceptanceȱofȱtheȱchangesȱbyȱtheȱChiefȱ
ExecutiveȱofȱtheȱAOFM.ȱȱ

3.44
Someȱ otherȱ minorȱ changesȱ wereȱ alsoȱ madeȱ toȱ provideȱ clarificationȱ ofȱ
someȱ rolesȱ andȱ responsibilities,ȱ andȱ toȱ provideȱ additionalȱ detailȱ inȱ respectȱ ofȱ
someȱofȱtheȱpoliciesȱcontainedȱinȱtheȱGuidelines.ȱ

The Nation Building Funds
3.45
Givenȱ theȱ experienceȱ toȱ dateȱ withȱ theȱ Futureȱ Fundȱ andȱ theȱ HEEF,ȱ itȱ
wouldȱ beȱ reasonableȱ toȱ expectȱ thatȱ theȱ developmentȱ andȱ implementationȱ ofȱ
investmentȱ mandatesȱ andȱ relatedȱ investmentȱ policiesȱ forȱ theȱ newȱ
infrastructureȱ Fundsȱ willȱ beȱ undertakenȱ inȱ aȱ moreȱ timelyȱ mannerȱ thanȱ
occurredȱ inȱ respectȱ ofȱ theȱ Communicationsȱ Fund.ȱ Inȱ thisȱ respect,ȱ Financeȱ
advisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
Sinceȱ theȱ establishmentȱ ofȱ theȱ Communicationsȱ Fund,ȱ subsequentȱ financialȱ
assetȱ fundsȱ haveȱ includedȱ moreȱ structuredȱ governanceȱ processesȱ forȱ
investmentȱmandateȱchanges.ȱ

75

DBCDE has advised ANAO that some of the changes were made in response to expert advice obtained
to ensure the consistency of the Guidelines with the Investment Authorisation.

ANAO Audit Report No.3 2008–09
Establishment and Management of the Communications Fund
60

Development of the Investment Strategy

Investment policies
3.46

TheȱInvestmentȱGuidelinesȱstateȱthat:ȱ
Theȱ Investmentȱ Guidelines,ȱ asȱ agreedȱ betweenȱ theȱ AOFMȱ andȱ DCITA,ȱ
provideȱtheȱframeworkȱforȱtheȱmanagementȱofȱtheȱFund’sȱinvestmentsȱunderȱ
theȱ Investmentȱ Authorisation,ȱ includingȱ establishingȱ allowableȱ investments,ȱ
definingȱ riskȱ andȱ returnȱ alongȱ withȱ credit,ȱ tenorȱ andȱ liquidityȱ policies,ȱ
assigningȱ rolesȱ andȱ responsibilitiesȱ toȱ theȱ respectiveȱ partiesȱ andȱ prescribingȱ
reportingȱrequirements.ȱ…ȱ
TheseȱInvestmentȱGuidelinesȱrestrictȱtheȱFundȱtoȱinvestingȱinȱAustralianȱdollarȱ
denominatedȱdebtȱinstrumentsȱandȱbankȱdepositsȱonly.ȱTheȱFundȱwillȱhaveȱaȱ
focusȱ onȱ maximisingȱ returnsȱ subjectȱ toȱ theȱ variousȱ constraintsȱ outlinedȱ inȱ
theseȱ Investmentȱ Guidelines.ȱ Theȱ Fundȱ willȱ typicallyȱ beȱ aȱ buyȱ andȱ holdȱ
investorȱ andȱ asȱ suchȱ theȱ returnsȱ generatedȱ willȱ primarilyȱ beȱ generatedȱ fromȱ
interestȱreceipts.ȱHowever,ȱtheȱFundȱmayȱneedȱtoȱsellȱanȱinvestmentȱforȱeitherȱ
portfolioȱmanagementȱorȱliquidityȱreasons.ȱ

Credit Policy
3.47
Creditȱriskȱisȱtheȱriskȱofȱfinancialȱlossȱarisingȱfromȱaȱcounterpartyȱtoȱaȱ
transactionȱ defaultingȱ onȱ itsȱ financialȱ obligationsȱ underȱ thatȱ transaction. 76 ȱ Aȱ
creditȱ ratingȱ givesȱ anȱindicationȱ ofȱhowȱ aȱ companyȱ isȱ expectedȱ toȱ performȱinȱ
theȱfutureȱandȱwhetherȱitȱisȱwellȱplacedȱtoȱrepayȱitsȱdebtsȱandȱmeetȱitsȱoverallȱ
financialȱobligations. 77ȱ
3.48

TheȱCreditȱPolicyȱsetȱoutȱinȱtheȱInvestmentȱGuidelinesȱstates:ȱ
Theȱ AOFMȱ willȱ manageȱ theȱ Fundȱ inȱ lineȱ withȱ theȱ creditȱ limitsȱ setȱ outȱ inȱ
Tableȱ1.ȱ Dueȱ toȱ marketȱ concentration,ȱ theȱ Fundȱ willȱ typicallyȱ haveȱ creditȱ
exposuresȱ toȱ aȱ smallȱ numberȱ ofȱ highlyȱ ratedȱ counterparties.ȱ Whereȱ possible,ȱ
diversificationȱ ofȱ creditȱ exposuresȱ willȱ beȱ sought.ȱ Itȱ isȱ expectedȱ thatȱ creditȱ
limitsȱ mayȱ beȱ fullyȱ utilisedȱ fromȱ timeȱ toȱ timeȱ inȱ viewȱ ofȱ theȱ objectiveȱ ofȱ
maximisingȱreturn.ȱ

3.49
Theȱ Creditȱ Policyȱ establishesȱ creditȱ limitsȱ forȱ theȱ Communicationsȱ
Fundȱ bothȱ byȱ issuerȱ typeȱ andȱ byȱ creditȱ rating.ȱ Inȱ addition,ȱ creditȱ limitsȱ areȱ
specifiedȱ inȱ termsȱ ofȱ theȱ overallȱ exposureȱ ofȱ theȱ Fund,ȱ andȱ inȱ termsȱ ofȱ
exposureȱ toȱ aȱ singleȱ entity.ȱ Inȱ thisȱ respect,ȱ theȱ AOFMȱ advisedȱ ANAOȱ inȱ
Januaryȱ2008ȱthat:ȱ
76

AOFM website, <http://www.aofm.gov.au/content/glossary.asp>, [accessed on 8 May 2008].

77

Australian
Securities
Exchange,
The
importance
of
credit
ratings,
<http://www.asx.com.au/resources/newsletters/investor_update/20050913_credit_ratings.htm>,
[accessed on 8 May 2008].
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Itȱisȱworthȱnotingȱthatȱtheȱ[consultant’s]ȱreportȱandȱtheȱlimitsȱputȱtoȱMinistersȱ
onlyȱ dealtȱ withȱ overallȱ fundȱ limits.ȱ ȱ Theȱ Investmentȱ Guidelinesȱ alsoȱ
establishedȱ limitsȱ atȱ theȱ individualȱ entityȱ levelȱ toȱ preventȱ overȬconcentrationȱ
inȱcreditȱexposures.ȱ

3.50
Whenȱ amendmentsȱ wereȱ madeȱ toȱ theȱ Communicationsȱ Fundȱ
Regulationsȱinȱ2006,ȱaȱnewȱclassȱofȱasset,ȱ‘Australianȱdollarȱdenominatedȱdebtȱ
instrumentsȱ withȱ anȱ investmentȱ gradeȱ creditȱ rating’,ȱ wasȱ addedȱ toȱ theȱ
authorisedȱ financialȱ assetsȱ forȱ theȱ Communicationsȱ Fundȱ inȱ orderȱ forȱ theȱ
AOFMȱtoȱbeȱableȱtoȱinvestȱinȱcorporateȱpromissoryȱnotesȱuponȱcommencementȱ
ofȱtheȱlongerȱtermȱstrategy.ȱ Aȱnoteȱ toȱ theȱCommunicationsȱ Fundȱ Regulationsȱ
statesȱ thatȱ theȱ termȱ ‘investmentȱ gradeȱ creditȱ rating’ȱ isȱ wellȱ recognisedȱ asȱ
referringȱtoȱsecuritiesȱwithȱaȱStandardȱandȱPoor’sȱlongȱtermȱcreditȱratingȱofȱatȱ
leastȱ‘BBBȬ‘ȱorȱaȱshortȱtermȱratingȱofȱatȱleastȱ‘A3’. 78 ȱThisȱisȱshownȱinȱFigureȱ3.2.ȱ
Figure 3.2
Investment grade credit ratings

ȱ
Source:

78

Standard and Poor’s.

Or an equivalent rating from another internationally recognised rating agency.
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3.51
Accordingly,ȱ theȱ Newȱ Authorisationȱ executedȱ byȱ Ministersȱ inȱ 2007ȱ
includesȱasȱanȱauthorisedȱinvestmentȱanȱ‘Australianȱdollarȱ denominatedȱdebtȱ
instrumentȱ withȱ anȱ investmentȱ gradeȱ creditȱ rating’.ȱ However,ȱ inȱ providingȱ aȱ
draftȱ ofȱ theȱ Investmentȱ Guidelinesȱ toȱ DCITAȱ andȱ Financeȱ onȱ 9ȱAugustȱ2006,ȱ
theȱAOFMȱstated:ȱ
TheȱPolicyȱrestrictsȱ‘InvestmentȱGrade’ȱtoȱaȱminimumȱshortȱtermȱratingȱofȱA1,ȱ
severalȱnotchesȱaboveȱtheȱlowestȱratingȱinȱtheȱInvestmentȱGradeȱclass.ȱ

3.52
Inȱ additionȱ toȱ individualȱ counterpartyȱ creditȱ ratingȱ limits,ȱ theȱ Creditȱ
Policyȱ inȱ theȱ Investmentȱ Guidelinesȱ requiresȱ theȱ Communicationsȱ Fundȱ asȱ aȱ
wholeȱ toȱ maintainȱ aȱ Standardȱ andȱ Poor’sȱ Fundȱ Ratingȱ ofȱ ‘AAAf’. 79 ȱ Theȱ
InvestmentȱGuidelinesȱsetȱoutȱtheȱmethodologyȱtoȱbeȱusedȱinȱestablishingȱthatȱ
theȱFundȱisȱcompliantȱwithȱtheȱAAAfȱfundȱrating,ȱasȱshownȱinȱFigureȱ3.3.ȱ
Figure 3.3
Credit Quality Rating Matrix

ȱ
Source:

79

Investment Guidelines agreed between DCITA and the AOFM.

This is defined to mean that the Fund’s portfolio holdings ‘provide extremely strong protection against
losses from credit defaults’.
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3.53
Usingȱ theȱ matrixȱ shownȱ inȱ Figureȱ 3.3,ȱ itȱ canȱ beȱ seenȱ thatȱ holdingsȱ ofȱ
securitiesȱwithȱaȱlongȱtermȱratingȱofȱ‘A+’ȱorȱaboveȱandȱsecuritiesȱwithȱaȱshortȱ
termȱratingȱofȱ‘A1’ȱorȱ‘A1+’ȱdoȱnotȱaccumulateȱanyȱpointsȱtowardsȱtheȱoverallȱ
fundȱscore.ȱAtȱtheȱotherȱendȱofȱtheȱ‘investmentȱgrade’ȱspectrum,ȱaȱfiveȱperȱcentȱ
holdingȱofȱaȱshortȱtermȱ(lessȱthanȱ90ȱdays)ȱ‘BBBȬ‘ȱratedȱsecurityȱwouldȱresultȱinȱ
aȱ scoreȱ ofȱ 2.5ȱ beingȱ addedȱ toȱ theȱ overallȱ fundȱ score.ȱ Thisȱ isȱ withinȱ theȱ sevenȱ
pointȱlimitȱforȱtheȱFundȱtoȱmaintainȱaȱ‘AAAf’ȱfundȱrating.ȱ
3.54
Inȱ respectȱ ofȱ theȱ Investmentȱ Guidelinesȱ limitingȱ theȱ creditȱ ratingsȱ ofȱ
allowableȱ investmentsȱ toȱ aȱ minimumȱ ofȱ ‘A1’,ȱ theȱ AOFMȱ advisedȱ ANAOȱ inȱ
Januaryȱ2008ȱthat,ȱhadȱtheȱlimitsȱbeenȱsetȱmoreȱbroadly,ȱshouldȱaȱcounterpartyȱ
withȱaȱ‘BBBȬ‘ȱcreditȱratingȱincurȱaȱcreditȱdowngrade,ȱtheȱFundȱwouldȱbecomeȱ
nonȬcompliantȱwithȱtheȱMinisterialȱmandate,ȱasȱtheȱinvestmentsȱheldȱwithȱthatȱ
counterpartyȱ wouldȱ noȱ longerȱ beȱ consideredȱ asȱ havingȱ anȱ investmentȱ gradeȱ
creditȱ ratingȱ (seeȱ Figureȱ 3.2).ȱ However,ȱ ANAOȱ notesȱ thatȱ theȱ Investmentȱ
Guidelinesȱexpresslyȱprovideȱforȱaȱsituationȱwhereȱaȱcounterpartyȱexperiencesȱ
aȱcreditȱdowngrade,ȱasȱfollows:ȱ
Whereȱ aȱ passiveȱ breachȱ ofȱ creditȱ limitsȱ arises,ȱ eitherȱ throughȱ anȱ increaseȱ inȱ
marketȱvalueȱofȱtheȱinvestmentȱportfolioȱ(notȱarisingȱfromȱaȱpurchase)ȱorȱdueȱ
toȱ aȱ creditȱ downgradeȱ ofȱ anȱ issuer,ȱ theȱ AOFMȱ willȱ monitorȱ relevantȱ
investmentsȱ andȱ notifyȱ DCITAȱ withinȱ fiveȱ businessȱ daysȱ withȱ aȱ
recommendationȱofȱhowȱitȱintendsȱtoȱmoveȱtheȱportfolioȱbackȱwithinȱlimits.ȱ
InȱtheȱeventȱthatȱtheȱFundȱbreachesȱtheȱAAAfȱratingȱrequirement,ȱtheȱAOFMȱ
willȱ immediatelyȱ initiateȱ actionȱ toȱ bringȱ theȱ portfolioȱ backȱ withinȱ theȱ AAAfȱ
ratingȱrequirements.ȱNotificationȱofȱthisȱwillȱbeȱprovidedȱtoȱDCITAȱwithinȱfiveȱ
businessȱ daysȱ withȱ anȱ explanationȱ ofȱ actionsȱ undertakenȱ toȱ bringȱ theȱ Fundȱ
backȱwithinȱtheȱAAAfȱratingȱrequirements.ȱ

3.55
Asȱ aȱ generalȱ principle,ȱ theȱ riskierȱ anȱ investment,ȱ theȱ greaterȱ isȱ theȱ
expectedȱ returnȱ onȱ theȱ investment.ȱ Accordingly,ȱ anȱ investmentȱ withȱ aȱ shortȱ
termȱcreditȱratingȱofȱ‘A2’,ȱforȱinstance,ȱwouldȱbeȱexpectedȱtoȱgenerateȱaȱhigherȱ
returnȱ thanȱ anȱ investmentȱ withȱ aȱ shortȱ termȱ creditȱ ratingȱ ofȱ ‘A1+’.ȱ Althoughȱ
limitingȱtheȱallowableȱcreditȱlimitsȱforȱtheȱCommunicationsȱFundȱtoȱbelowȱtheȱ
levelsȱauthorisedȱbyȱMinistersȱrepresentedȱaȱconservativeȱapproach,ȱthereȱwasȱ
noȱ documentedȱ analysisȱ undertakenȱ byȱ theȱ AOFMȱ orȱ DCITAȱ ofȱ theȱ possibleȱ
effectsȱ onȱ potentialȱ returnsȱ forȱ theȱ Communicationsȱ Fundȱ byȱ restrictingȱ theȱ
creditȱratingsȱofȱcounterpartiesȱtoȱtheȱFundȱinȱthisȱmanner.ȱ
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Liquidity Policy
3.56
Liquidityȱriskȱisȱtheȱriskȱthatȱarisesȱfromȱtheȱdifficultyȱofȱsellingȱanȱassetȱ
orȱ buyingȱ backȱ aȱ financialȱ liability. 80 ȱLiquidityȱ riskȱ canȱ stemȱ fromȱ theȱ lackȱ ofȱ
marketabilityȱofȱanȱinvestmentȱthatȱcannotȱ beȱboughtȱ orȱ soldȱquicklyȱ enoughȱ
toȱ preventȱ orȱ minimiseȱ aȱ loss.ȱ Aȱ liquidȱ assetȱ isȱ oneȱ thatȱ isȱ quicklyȱ andȱ easilyȱ
convertedȱintoȱcashȱwithoutȱlossȱofȱvalue. 81 ȱȱ
3.57
Theȱ Investmentȱ Guidelinesȱ setȱ outȱ theȱ followingȱ asȱ anȱ investmentȱ
objectiveȱofȱtheȱFund:ȱ
Theȱ Fundȱ isȱ toȱ haveȱ aȱ relativelyȱ highȱ levelȱ ofȱ liquidityȱ wherebyȱ allȱ theȱ
principalȱ fundingȱ andȱ accumulatedȱ earningsȱ areȱ toȱ beȱ availableȱ withinȱ
3ȱmonthsȱwithȱminimalȱriskȱofȱcapitalȱlossȱoverȱthatȱperiod.ȱȱ

3.58
ThisȱinvestmentȱobjectiveȱhasȱbeenȱtranslatedȱintoȱtheȱLiquidityȱPolicyȱ
inȱtheȱInvestmentȱGuidelines,ȱwhichȱstates:ȱ
DCITAȱmayȱrequireȱaccessȱtoȱallȱofȱtheȱprincipalȱandȱaccumulatedȱearningsȱofȱ
theȱFundȱwithȱthreeȱmonthsȱnotice.ȱ

3.59
Theȱ requirementȱ thatȱ bothȱ theȱ principalȱ ofȱ theȱ Fundȱ andȱ theȱ interestȱ
earningsȱ ofȱ theȱ Fundȱ areȱ toȱ beȱ availableȱ withȱ threeȱ monthsȱ noticeȱ didȱ notȱ
accordȱ withȱ theȱ statedȱ intentionȱ ofȱ theȱ thenȱ Governmentȱ thatȱ theȱ
Communicationsȱ Fundȱ wasȱ toȱ beȱ aȱ perpetualȱ fund 82 ȱ (meaningȱ thatȱ theȱ
principalȱ ofȱ theȱ Fundȱ shouldȱ remainȱ secured)ȱ withȱ onlyȱ theȱ earningsȱ ofȱ theȱ
FundȱavailableȱtoȱbeȱspentȱfromȱtheȱCommunicationsȱFundȱSpecialȱAccount.ȱInȱ
addition,ȱthereȱwasȱnoȱdocumentedȱrationaleȱforȱtheȱinclusionȱofȱaȱrequirementȱ
thatȱ bothȱ theȱ principalȱ andȱ theȱ interestȱ earnedȱonȱ theȱ Fundȱ beȱ availableȱ withȱ
threeȱmonthsȱnotice.ȱ
3.60
Inȱ Januaryȱ 2008,ȱ Appliedȱ Financialȱ Diagnosticsȱ advisedȱ ANAOȱ thatȱ itȱ
hadȱ difficultyȱ inȱ reconcilingȱ theȱ legislatedȱ investmentȱ powersȱ ofȱ theȱ
CommunicationsȱFund,ȱandȱstatementsȱofȱintentȱbyȱtheȱpreviousȱGovernmentȱ
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AOFM website, <www.aofm.gov.au/content/glossary.asp>, [accessed on 8 May 2008].

81

Viney, Christopher, Financial Institutions, Instruments and Markets, Third Edition, McGraw-Hill, Australia,
2000, p. 681.

82

There were a number of public references made prior to the legislative change in September 2007 about
the perpetual nature of the Communications Fund. For example, the second reading speech for the
Future Proofing Bill referred to the creation of a ’dedicated and perpetual’ Fund. In addition, the terms of
reference for the Committee Inquiry into the provisions of the Future Proofing Bill was to consider ‘the
establishment of a perpetual $2 billion Communications Fund’. There was also continued recognition by
the working group that numerous public references to the Fund being ‘perpetual’ implied that the policy
intent was to maintain the Fund’s nominal $2 billion value, with only interest earnings available to be
spent.
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thatȱ theȱ Fundȱ wasȱ toȱ existȱ inȱ perpetuity,ȱ withȱ theȱ policiesȱ containedȱ inȱ theȱ
InvestmentȱGuidelines.ȱSpecifically,ȱAppliedȱFinancialȱDiagnosticsȱadvised:ȱ
Ifȱ theȱ principalȱ ofȱ theȱ Fundȱ isȱ notȱ toȱ beȱ usedȱ forȱ expenditureȱ onȱ ruralȱ andȱ
regionalȱcommunicationsȱthenȱitȱisȱinȱtheȱnatureȱofȱanȱinvestmentȱfundȱratherȱ
thanȱaȱcashȱorȱliquidityȱreserve,ȱwithȱimportantȱconsequencesȱforȱtheȱstructureȱ
ofȱtheȱFund’sȱassets.ȱ…ȱ
Theseȱ[theȱinvestmentȱpowersȱcontainedȱinȱtheȱConsumerȱProtectionȱAct]ȱareȱnotȱtheȱ
investmentsȱ powersȱ requiredȱ byȱ aȱ cashȱ managementȱ fundȱ withȱ aȱ needȱ toȱ
liquidateȱ theȱ entireȱ fundȱ withinȱ anyȱ 3ȱ monthȱ period.ȱ Theyȱ areȱ moreȱ
appropriateȱ toȱ aȱ fundȱ designedȱ toȱ maximiseȱ riskȬadjustedȱ longȬtermȱ incomeȱ
streamsȱ asȱ wellȱ asȱ toȱ theȱ protectionȱ ofȱ theȱ capitalȱ baseȱ throughȱ riskȱ
managementȱratherȱthanȱriskȱavoidance. 83ȱ

3.61

AppliedȱFinancialȱDiagnosticsȱfurtherȱadvisedȱANAOȱthat:ȱ
Thisȱ[theȱreconciliationȱofȱliquidityȱrequirementsȱwithȱgoodȱinvestmentȱperformance]ȱ
isȱtheȱkeyȱissueȱofȱportfolioȱmanagement.ȱAtȱpresent,ȱ100%ȱofȱtheȱFundȱhasȱtoȱ
beȱ ableȱ toȱ beȱ liquidatedȱ withinȱ 3ȱ monthsȱ withoutȱ sufferingȱ capitalȱ losses.ȱ
However,ȱifȱtheȱbaseȱ$2ȱbillionȱisȱnotȱtoȱbeȱavailableȱforȱexpenditureȱwithinȱanyȱ
oneȱyear,ȱonlyȱaȱsmallȱproportionȱofȱassetsȱ(aroundȱ10%)ȱneedȱtoȱbeȱableȱtoȱbeȱ
liquidatedȱ withinȱ 3ȱ months—therebyȱ potentiallyȱ radicallyȱ alteringȱ theȱ
portfolioȱ structureȱ andȱ enhancingȱ riskȬadjustedȱ returns.ȱ Everyȱ 1ȱ basisȱ
point…addsȱ$200,000ȱinȱreturnsȱperȱannumȱonȱtheȱ$2ȱbillionȱbase.ȱ

3.62
InȱrespectȱofȱtheȱnewȱinfrastructureȱFunds,ȱtheȱGovernmentȱannouncedȱ
inȱtheȱ2008–09ȱFederalȱBudgetȱthatȱeachȱofȱtheȱNationȱBuildingȱFundsȱwillȱhaveȱ
itsȱ capitalȱ andȱ earningsȱ availableȱ forȱ drawdownȱ overȱ time,ȱ afterȱ specificȱ
projectsȱhaveȱbeenȱidentified. 84ȱ

Tenor Policy
3.63
Theȱ tenorȱ ofȱ anȱ investmentȱ isȱ itsȱ timeȱ toȱ maturity,ȱ orȱ theȱ investmentȱ
term.ȱTheȱTenorȱPolicyȱinȱtheȱInvestmentȱGuidelinesȱstates:ȱ
Tableȱ 3ȱ belowȱ identifiesȱ theȱ tenorȱ (investmentȱ term)ȱ limitsȱ forȱ theȱ Fund.ȱ Theȱ
majorityȱofȱtheȱtenorȱlimitsȱapplyȱtoȱtheȱFundȱasȱanȱentireȱportfolio.ȱHowever,ȱ
theȱ tenorȱ limitsȱ includeȱ aȱ requirementȱ thatȱ theȱ maximumȱ tenorȱ ofȱ anyȱ singleȱ
investmentȱ shallȱ beȱ noȱ moreȱ thanȱ 364ȱ days.ȱ Theȱ AOFMȱ shallȱ manageȱ theȱ
portfolioȱinȱaccordanceȱwithȱtheseȱtenorȱlimitsȱandȱensureȱthatȱtheȱAAAfȱcreditȱ
83

This assessment reinforces ANAO’s concerns regarding the broad nature of the investments permitted
by the legislation, and the restrictions imposed by DCITA in seeking expert advice on the appropriate
investment portfolio composition for the Communications Fund.
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Australian Government, Budget Overview 2008-09, 13 May 2008, p. 7.
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qualityȱ ratingȱ isȱ maintained.ȱ Theȱ tenorȱ limitsȱ doesȱ notȱ differentiateȱ betweenȱ
issuerȱtypes.ȱ
Theȱ benchmarkȱ (UBSȱ ABBI)ȱ tenorȱ declinesȱ dailyȱ untilȱ aȱ newȱ investmentȱ isȱ
undertakenȱeveryȱTuesday.ȱForȱtheȱpurposesȱofȱclarity,ȱtheȱbenchmark’sȱtenorȱ
isȱ assumedȱ toȱ beȱ steadyȱ atȱ 45ȱ days.ȱ Theȱ tenorȱ ofȱ theȱ Fundȱ shallȱ beȱ targeted,ȱ
withinȱtheȱlimitsȱinȱTableȱ3,ȱaroundȱtheȱbenchmarkȱlevelȱofȱ45ȱdays.ȱ

3.64
Theȱ Tenorȱ Policyȱ limitsȱ inȱ theȱ Investmentȱ Guidelinesȱ areȱ shownȱ inȱ
Tableȱ3.2.ȱ
Table 3.2
Tenor Policy Limits
Tenor Limits
All institutions
Upper limit average weighted tenor of portfolio
Maximum % of investments with a tenor of >180 days
from the date of investment
Maximum tenor for a single investment
Source:

95 days
20%
364 days

Investment Guidelines agreed between DCITA and the AOFM.

3.65
Aȱ paperȱ preparedȱ byȱ theȱ AOFMȱ forȱ aȱ meetingȱ betweenȱ theȱ AOFM,ȱ
DCITAȱandȱFinanceȱheldȱonȱ24ȱAugustȱ2006ȱaddressedȱtheȱpreparationȱofȱtheȱ
InvestmentȱGuidelinesȱandȱstated:ȱ
Withȱ aȱ requirementȱ thatȱ allȱ Fundȱ investmentsȱ mayȱ needȱ toȱ beȱ redeemedȱ
withinȱ3ȱmonths,ȱthereȱisȱaȱriskȱthatȱaȱcapitalȱlossȱmayȱbeȱincurred.ȱAȱbalanceȱ
needsȱ toȱ beȱ struckȱ betweenȱ underperformanceȱ (byȱ investingȱ short)ȱ andȱ
makingȱcapitalȱlossesȱ(byȱinvestingȱlong).ȱ

3.66
Theȱ conservativeȱ tenorȱ limitsȱ imposedȱ onȱ theȱ Fundȱ throughȱ theȱ
Investmentȱ Guidelinesȱ thusȱ appearȱ toȱ haveȱ arisenȱ asȱ aȱ functionȱ ofȱ theȱ
threeȬmonthȱ liquidityȱ requirementȱ borneȱ outȱ inȱ theȱ Liquidityȱ Policy.ȱ Further,ȱ
theȱstructureȱofȱtheȱtenorȱlimitsȱincludedȱinȱtheȱTenorȱPolicyȱinȱtheȱInvestmentȱ
Guidelinesȱ reflectsȱ theȱ Ministerialȱ investmentȱ mandate,ȱ takenȱ fromȱ theȱ
exampleȱ tableȱ providedȱ inȱ theȱ consultant’sȱ report,ȱ whichȱ providedȱ theȱ
followingȱinȱrespectȱofȱtenorȱlimits:ȱ
x

100ȱperȱcentȱofȱinvestmentsȱbeingȱforȱlessȱthanȱ365ȱdays;ȱandȱ

x

atȱleastȱ50ȱperȱcentȱofȱinvestmentsȱbeingȱforȱlessȱthanȱ183ȱdays.ȱ

However,ȱasȱdiscussed,ȱtheȱexampleȱtableȱinȱtheȱconsultant’sȱreportȱdidȱ
3.67
notȱamountȱtoȱaȱrecommendationȱinȱrespectȱofȱtheȱCommunicationsȱFund.ȱByȱ
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wayȱ ofȱ comparison,ȱ theȱ executiveȱ summaryȱ toȱ theȱ consultant’sȱ reportȱ didȱ
containȱaȱspecificȱrecommendationȱforȱtheȱCommunicationsȱFundȱinȱrespectȱofȱ
tenorȱlimits,ȱasȱfollows:ȱ
…Weȱrecommendȱthatȱforȱeachȱinstrument,ȱtheȱtermȱtoȱmaturityȱatȱtheȱtimeȱofȱ
investingȱbeȱnoȱgreaterȱthanȱ180ȱdaysȱandȱtheȱmaturitiesȱbeȱspreadȱevenlyȱoutȱ
toȱ180ȱdays.ȱ

3.68
Whilstȱ adoptingȱ theȱ tenorȱ limitsȱ specificallyȱ recommendedȱ byȱ theȱ
consultantsȱreportȱinȱdevelopingȱtheȱInvestmentȱGuidelinesȱwouldȱhaveȱbeenȱ
withinȱ theȱ limitsȱ ofȱ theȱ Ministerialȱ mandate,ȱ thereȱ wasȱ noȱ documentedȱ
considerationȱ givenȱ byȱ DCITAȱ toȱ theȱ meritsȱ ofȱ thisȱ approach. 85 ȱ Inȱ addition,ȱ
althoughȱ theȱ AOFMȱ advisedȱ DCITAȱ andȱ Financeȱ thatȱ theȱ tenorȱ limitsȱ
containedȱ inȱ theȱ Investmentȱ Guidelinesȱ wereȱ ‘moreȱ conservativeȱ thanȱ theȱ
limitsȱ recommendedȱ byȱ theȱ consultant’,ȱ thereȱwasȱ noȱ analysisȱ ofȱ theȱ effectȱ ofȱ
thoseȱ conservativeȱ tenorȱ limitsȱ onȱ theȱ potentialȱ returnsȱ forȱ theȱ
CommunicationsȱFund.ȱ

Review of Investment Guidelines
3.69

TheȱInvestmentȱGuidelinesȱstateȱthat:ȱ
[TheseȱGuidelines]ȱshallȱremainȱinȱoperationȱforȱfourȱyearsȱorȱuntilȱsuchȱtimeȱ
asȱ theseȱ Investmentȱ Guidelinesȱ areȱ replacedȱ byȱ anyȱ revisedȱ Investmentȱ
Guidelines.ȱDCITAȱexpectsȱtoȱconductȱaȱreviewȱofȱtheȱFund’sȱarrangementsȱinȱ
2009,ȱ whichȱ mayȱ includeȱ aȱ revisionȱ ofȱ theȱ Investmentȱ Guidelines.ȱ Theseȱ
Investmentȱ Guidelinesȱ willȱ remainȱ inȱ forceȱ duringȱ theȱ reviewȱ andȱ untilȱ suchȱ
timeȱ asȱ theseȱ Investmentȱ Guidelinesȱ areȱ replacedȱ byȱ anyȱ revisedȱ Investmentȱ
Guidelines.ȱ

3.70
Inȱ Juneȱ 2007,ȱ theȱ thenȱ Ministerȱ forȱ Communications,ȱ Informationȱ
TechnologyȱandȱtheȱArtsȱsoughtȱtheȱagreementȱofȱtheȱthenȱFinanceȱMinisterȱtoȱ
theȱ introductionȱ ofȱ legislationȱ protectingȱ theȱ $2ȱ billionȱ principalȱ ofȱ theȱ
Communicationsȱ Fund,ȱ givingȱ legislativeȱ effectȱ toȱ theȱ thenȱ Government’sȱ
intentionȱthatȱtheȱFundȱexistȱinȱperpetuity.ȱOnȱ21ȱJuneȱ2007,ȱtheȱthenȱFinanceȱ
Ministerȱ wroteȱ toȱ theȱ thenȱ Ministerȱ forȱ Communications,ȱ Informationȱ
Technologyȱ andȱ theȱ Artsȱ agreeingȱ toȱ theȱ introductionȱ ofȱ theȱ amendingȱ
legislationȱandȱstated:ȱ

85

Indeed, the only documented consideration given to the specific recommendation at all was in relation to
DCITA seeking clarification from the consultant in June 2006. In this regard DCITA simply noted the
discrepancy between the recommendation in the executive summary to the report and the limits
contained in the example table.
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Iȱ note,ȱ however,ȱ thatȱ theȱ detailȱ ofȱ amendmentsȱ toȱ theȱ Actȱ mayȱ affectȱ theȱ
investmentȱ strategyȱforȱ theȱ CommunicationsȱFundȱandȱ thatȱ theȱstrategyȱ mayȱ
needȱtoȱbeȱreȬexaminedȱinȱtheȱfuture.ȱȱȱ

3.71
However,ȱ ANAOȱ foundȱ thatȱ thereȱ wasȱ noȱ evidenceȱ ofȱ consultationȱ
betweenȱ DCITAȱ andȱ Financeȱ inȱ respectȱ ofȱ theȱ needȱ toȱ amendȱ theȱ Investmentȱ
Guidelinesȱorȱanyȱotherȱactionȱtakenȱtoȱreviewȱtheȱinvestmentȱmandateȱforȱtheȱ
Fund.ȱInȱthisȱrespect,ȱDBCDEȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
Theȱ suggestionȱ toȱ reȬexamineȱ theȱ investmentȱ strategyȱ forȱ theȱ Fundȱ afterȱ theȱ
2007ȱamendmentȱtoȱprotectȱtheȱprincipleȱwasȱpassedȱwasȱneverȱprogressedȱasȱ
theȱ caretakerȱ periodȱ forȱ theȱ 2007ȱ Federalȱ electionȱ intervenedȱ andȱ theȱ [then]ȱ
Opposition’sȱ policyȱ wasȱ clearlyȱ thatȱ itȱ intendedȱ toȱ useȱ allȱ ofȱ theȱ $2ȱbillionȱ
principalȱifȱitȱwasȱelected.ȱTheȱthenȱOpposition’sȱestablishedȱpolicy—toȱuseȱtheȱ
$2ȱbillionȱ forȱ aȱ Nationalȱ Broadbandȱ Network—wasȱ wellȱ known,ȱ andȱ
reȬexaminingȱtheȱinvestmentȱstrategyȱatȱthatȱtime,ȱorȱfollowingȱtheȱelectionȱofȱ
theȱ currentȱ Government,ȱ wasȱ judgedȱ notȱ toȱ beȱ aȱ rationalȱ useȱ ofȱ publicȱ
resources,ȱ inȱ lightȱ ofȱ theȱ factȱ thatȱ highȱ liquidityȱ wouldȱ beȱ preferableȱ ifȱ theȱ
Fundsȱwouldȱbeȱmovedȱatȱshortȱnotice.ȱ
Itȱ shouldȱ beȱ notedȱ thatȱ theȱ newȱ Governmentȱ introducedȱ legislationȱ inȱ
Februaryȱ 2008ȱ toȱ reverseȱ theȱ previousȱ Government’sȱ Septemberȱ 2007ȱ
amendment.ȱ

3.72

Similarly,ȱFinanceȱadvisedȱANAOȱinȱAugustȱ2008ȱthat:ȱ
Afterȱ theȱ introductionȱ ofȱ theȱ amendingȱ legislation,ȱ Financeȱ consideredȱ theȱ
appropriateȱ timingȱ toȱ reviewȱ theȱ investmentȱ arrangementsȱ andȱ determinedȱ
thatȱ thisȱ shouldȱ beȱ reviewedȱ afterȱ theȱ election.ȱ Theȱ Government’sȱ 2008–09ȱ
Budgetȱ announcementȱ regardingȱ theȱ Nationȱ Buildingȱ Fundsȱ hasȱ supersededȱ
changesȱtoȱtheȱInvestmentȱAuthorisation.ȱ
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4. Investment Activities
Thisȱ chapterȱ examinesȱ theȱ investmentȱ activitiesȱ ofȱ theȱ Communicationsȱ Fund,ȱ
includingȱfinancialȱandȱperformanceȱreporting.ȱ

Appointment of AOFM as investment manager
4.1
Asȱ discussed,ȱ theȱ AOFMȱ wasȱ commissionedȱ inȱ Septemberȱ 2005ȱ toȱ
undertakeȱ anȱ operationalȱ roleȱ forȱ theȱ Communicationsȱ Fund,ȱ toȱ facilitateȱ theȱ
transferȱofȱtheȱ$2ȱbillionȱprincipalȱofȱtheȱFundȱtoȱaȱsixȱmonthȱtermȱdepositȱwithȱ
theȱ RBA.ȱ Subsequently,ȱ DCITAȱ andȱ Financeȱ recommendedȱ toȱ Ministersȱ thatȱ
theȱ AOFMȱ beȱ appointedȱ asȱ theȱ investmentȱ managerȱ forȱ theȱ Communicationsȱ
Fund,ȱ andȱ thatȱ theȱ AOFMȱ beȱ authorisedȱ toȱ implementȱ theȱ longerȱ termȱ
investmentȱ arrangementsȱ forȱ theȱ Fund.ȱ However,ȱ asȱ noted,ȱ thereȱ wereȱ
significantȱdelaysȱinȱfinalisingȱthatȱMinisterialȱauthorisation.ȱ
4.2
ANAO’sȱ examinationȱ ofȱ recordsȱ heldȱ byȱ DBCDEȱ andȱ Financeȱ showȱ
thatȱtheseȱdelaysȱwereȱprimarilyȱattributableȱtoȱissuesȱsurroundingȱtheȱbasisȱonȱ
whichȱ theȱ AOFMȱ wasȱ toȱ beȱ appointedȱ asȱ theȱ investmentȱ manager.ȱ Inȱ
particular:ȱ
x

althoughȱMinistersȱhadȱagreedȱinȱAprilȱ2006,ȱonȱrecommendationȱfromȱ
DCITAȱ andȱ Finance,ȱ thatȱ theȱ AOFMȱ shouldȱ manageȱ theȱ Fund,ȱ thereȱ
hadȱ beenȱ noȱ processesȱ undertakenȱ inȱ respectȱ ofȱ otherȱ potentialȱ
suppliersȱ forȱ theȱ investmentȱ managementȱ services.ȱ Theȱ natureȱ andȱ
valueȱ ofȱ theȱ servicesȱ toȱ beȱ providedȱ meantȱ thatȱ bothȱ theȱ Mandatoryȱ
Procurementȱ Proceduresȱ inȱ theȱ Commonwealthȱ Procurementȱ
Guidelinesȱ (CPGs)ȱ andȱ theȱ Government’sȱ Competitiveȱ Neutralityȱ
Policyȱwouldȱordinarilyȱapplyȱtoȱtheȱarrangement;ȱ

x

Financeȱ advisedȱ DCITAȱ inȱ Augustȱ 2006ȱ thatȱ obtainingȱ theȱ thenȱ Primeȱ
Minister’sȱ confirmationȱ thatȱ generalȱ governmentȱ policyȱ requiredȱ theȱ
useȱ ofȱ AOFMȱ forȱ theȱ servicesȱ couldȱ mitigateȱ DCITA’sȱ riskȱ inȱ goingȱ
directlyȱ toȱ theȱ AOFMȱ ratherȱ thanȱ approachingȱ theȱ market. 86 ȱ Theȱ thenȱ
Primeȱ Ministerȱ agreedȱ inȱ Decemberȱ 2006ȱ thatȱ theȱ Communicationsȱ
Fundȱ shouldȱ beȱ managedȱ byȱ theȱ AOFMȱ asȱ aȱ matterȱ ofȱ governmentȱ
policy,ȱ providedȱ thatȱ responsibleȱ Ministersȱ wereȱ satisfiedȱ thatȱ theȱ

86

The CPGs exempt a procurement from the Mandatory Procurement Procedures where general
government policy requires the use of a government provider. However, agencies are still required to
apply the other divisions of the CPGs in undertaking the procurement, including encouraging effective
competition.
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AOFM’sȱquoteȱforȱtheȱservicesȱreflectedȱaȱfairȱmarketȱrate.ȱHowever,ȱinȱ
advisingȱ Ministersȱ thatȱ theyȱ consideredȱ thatȱ theȱ AOFM’sȱ quoteȱ
reflectedȱaȱfairȱmarketȱrate,ȱDCITAȱandȱFinanceȱreliedȱonȱanȱestimateȱofȱ
feesȱ containedȱ inȱ theȱ consultant’sȱ reportȱ whichȱ wasȱ notȱ providedȱ
specificallyȱ inȱ relationȱ toȱ theȱ managementȱ ofȱ theȱ Communicationsȱ
Fund. 87 ȱNoȱqualificationȱofȱthisȱfeeȱestimateȱwasȱprovidedȱtoȱMinistersȱ
byȱeitherȱdepartment;ȱandȱ
x

notwithstandingȱtheȱthenȱPrimeȱMinister’sȱlaterȱapprovalȱtoȱappointȱtheȱ
AOFMȱasȱinvestmentȱmanagerȱforȱtheȱFundȱasȱaȱmatterȱofȱgovernmentȱ
policy,ȱ atȱ theȱ timeȱ theȱ AOFMȱ wasȱ advisedȱ thatȱ Ministersȱ hadȱ agreedȱ
thatȱthisȱwouldȱbeȱtheȱcase,ȱthereȱwasȱnoȱrequirementȱforȱaȱGovernmentȱ
providerȱtoȱbeȱused,ȱnorȱwasȱthereȱanȱestablishedȱgovernmentȱpolicyȱinȱ
placeȱtoȱthatȱeffect.ȱ

4.3
InȱrespectȱofȱtheȱcontinuationȱofȱtheȱAOFMȱasȱinvestmentȱmanagerȱforȱ
theȱCommunicationsȱFund,ȱDBCDEȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
TheȱchoiceȱofȱAOFMȱprovidedȱtheȱsecurityȱforȱtheȱGovernmentȱofȱhavingȱtheȱ
Fundȱ managedȱ byȱ aȱ bodyȱ alreadyȱ operatingȱ withinȱ theȱ frameworkȱ ofȱ publicȱ
sectorȱcontrolsȱsuchȱasȱtheȱFMAȱAct.ȱ…ȱ
…Theȱ previousȱ Primeȱ Ministerȱ andȱ responsibleȱ Ministersȱ acceptedȱ thatȱ theȱ
AOFM,ȱ aȱ specialisedȱ agencyȱ withinȱ theȱ Treasuryȱ portfolioȱ accustomedȱ toȱ
operatingȱ withinȱ theȱ frameworkȱ ofȱ publicȱ sectorȱ controls,ȱ withȱ itsȱ
responsibilityȱ for,ȱ amongstȱ otherȱ matters,ȱ financialȱ andȱ operationalȱ riskȱ
managementȱ ofȱ theȱ Australianȱ Government’sȱ debtȱ managementȱ andȱ cashȱ
balance,ȱwasȱwellȱplacedȱtoȱmanageȱtheȱCommunicationsȱFundȱinvestments.ȱ

Service Level Agreement
4.4
Asȱ notedȱ inȱ Chapterȱ3,ȱ whenȱ DCITAȱ advisedȱ theȱ AOFMȱ inȱ Juneȱ 2006ȱ
thatȱ Ministersȱ hadȱ decidedȱ uponȱ theȱ longerȱ termȱ arrangementsȱ forȱ theȱ
CommunicationsȱFundȱandȱthatȱtheȱAOFMȱshouldȱmanageȱtheȱinvestmentsȱofȱ
theȱ Fundȱ onȱ anȱ ongoingȱ basis,ȱ itȱ wasȱ foreshadowedȱ thatȱ aȱ Serviceȱ Levelȱ
Agreementȱwouldȱbeȱdevelopedȱbetweenȱtheȱtwoȱagencies.ȱ

87

The consultant’s report contained the following statement in respect of potential investment management
fees: ‘On an individual mandate of say $0.5 billion, professional investment fees would be expected to be
0.025–0.05%’. In the conclusions of the report it was stated that: ‘We believe that by investing in a well
diversified portfolio of basic instruments the Government will be able to achieve an after expenses
(0.025–0.05% pa) return that is above the RBA Cash Rate over rolling six month periods. However, we
would expect the after fees return to be marginally below the return on the UBS Australia Bank Bill
Index’. This is the only comparison made by DCITA and Finance to a ‘market rate’ for investment
services.
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4.5
Theȱ Serviceȱ Levelȱ Agreementȱ commencedȱ onȱ 18ȱJuneȱ2007,ȱ theȱ sameȱ
dayȱ asȱ theȱ Investmentȱ Guidelines. 88 ȱ Theȱ introductionȱ toȱ theȱ Serviceȱ Levelȱ
Agreementȱstates:ȱ
TheȱpurposeȱofȱthisȱServiceȱLevelȱAgreementȱ(SLA)ȱisȱtoȱestablishȱtheȱrolesȱandȱ
responsibilitiesȱ ofȱ theȱ AOFMȱ asȱ theȱ investmentȱ managerȱ forȱ theȱ
Communicationsȱ Fundȱ andȱ ofȱ DCITAȱ asȱ theȱ agencyȱ responsibleȱ forȱ theȱ
CommunicationsȱFundȱSpecialȱAccount.ȱ

4.6
Theȱ Serviceȱ Levelȱ Agreementȱ setsȱ outȱ theȱ followingȱ inȱ respectȱ ofȱ theȱ
responsibilitiesȱofȱvariousȱparties:ȱ89ȱ
Asȱtheȱinvestmentȱmanager,ȱtheȱAOFMȱisȱresponsibleȱforȱprovidingȱaȱrangeȱofȱ
investmentȱmanagementȱservices,ȱcomprisingȱdealȱselection,ȱauthorisationȱandȱ
execution,ȱ interestȱ rateȱ riskȱ management,ȱ creditȱ riskȱ management,ȱ
performanceȱreporting,ȱtransactionȱconfirmationȱandȱsettlement,ȱbookkeepingȱ
andȱ accounting.ȱ Investmentȱ managementȱ servicesȱ shallȱ beȱ conductedȱ inȱ
accordanceȱ withȱ Ministerialȱ Authorisationsȱ andȱ theȱ Investmentȱ Guidelinesȱ
approvedȱbyȱDCITA.ȱ…ȱ
Controlȱ ofȱ theȱ Communicationsȱ Fund,ȱ forȱ theȱ purposesȱ ofȱ accountingȱ andȱ
reporting,ȱremainsȱwithȱDCITA.ȱ
Theȱ responsibleȱ Ministersȱ areȱ responsibleȱ forȱ settingȱ theȱ investmentȱ
parametersȱwithinȱtheȱInvestmentȱAuthorisation.ȱ
DCITAȱ andȱ DoFAȱ areȱ alsoȱ responsibleȱ forȱ reportingȱ toȱ theirȱ Ministersȱ inȱ
relationȱtoȱtheȱCommunicationsȱFund.ȱ

4.7
Theȱ importanceȱ ofȱ separatingȱ theȱ roleȱ ofȱ anȱ investmentȱ adviserȱ fromȱ
investmentȱmanagementȱisȱwellȱrecognised. 90 ȱItȱisȱalsoȱimportantȱtoȱrecogniseȱ
thatȱ theȱ overallȱ performanceȱ ofȱ anȱ investmentȱ managerȱ dependsȱ notȱ onlyȱ onȱ
theȱ investmentȱ manager’sȱ performance,ȱ butȱ alsoȱ onȱ theȱ strategyȱ thatȱ isȱ beingȱ
pursued.ȱ Inȱ thisȱ respect,ȱ inȱ Januaryȱ 2008,ȱ Appliedȱ Financialȱ Diagnosticsȱ
advisedȱ ANAOȱ inȱ respectȱ ofȱ theȱ responsibilitiesȱ setȱ outȱ inȱ theȱ Serviceȱ Levelȱ
Agreementȱthat:ȱ
TheȱserviceȱlevelȱagreementȱbetweenȱAOFMȱandȱDCITAȱstatesȱthatȱAOFMȱisȱ
responsibleȱforȱ‘aȱrangeȱofȱinvestmentȱmanagementȱservices’…ȱ
ItȱshouldȱalsoȱbeȱnotedȱwhatȱtheȱAOFMȱdoesȱnotȱprovide:ȱ
88

As with the Investment Guidelines, the Department of Finance and Deregulation is not a party to the
Service Level Agreement.

89

Schedule 1 to the Service Level Agreement sets out in detail the specific responsibilities of both DCITA
and the AOFM under the Agreement.

90

See also ANAO Audit Report No.22 2004–05, Investment of Public Funds, Canberra, 18 January 2005.
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TheȱAOFMȱisȱnotȱrequiredȱbyȱthisȱSLAȱtoȱprovideȱinvestmentȱadvice,ȱtaxationȱadviceȱ
orȱaccountingȱpolicyȱadviceȱtoȱDCITA. 91ȱ
Thusȱ ifȱ theȱ investmentȱ adviceȱ isȱ initiallyȱ inappropriate,ȱ noȱ matterȱ howȱ
excellentlyȱAOFMȱcarryȱoutȱtheirȱoperationalȱduties,ȱtheȱoverallȱfunctioningȱofȱ
theȱCommunicationsȱFundȱwillȱremainȱsubȬoptimal.ȱ

The Nation Building Funds
4.8
TheȱGovernmentȱannouncedȱinȱtheȱ2008–09ȱFederalȱBudgetȱthatȱeachȱofȱ
theȱnewȱNationȱBuildingȱFundsȱwillȱbeȱmanagedȱbyȱtheȱFutureȱFundȱBoardȱofȱ
Guardiansȱ (theȱ Board),ȱ andȱ investedȱ inȱ lineȱ withȱ aȱ mandateȱ providedȱ byȱ
Government. 92 ȱTheseȱareȱtheȱsameȱgovernanceȱarrangementsȱcurrentlyȱinȱplaceȱ
forȱtheȱFutureȱFundȱandȱtheȱHEEF.ȱUnderȱtheȱcurrentȱarrangements,ȱwhichȱareȱ
expectedȱ toȱ equallyȱ applyȱ toȱ theȱ Nationȱ Buildingȱ Funds,ȱ theȱ Boardȱ mayȱ notȱ
investȱfundȱassetsȱunlessȱitȱdoesȱsoȱthroughȱanȱinvestmentȱmanagerȱappointedȱ
byȱ theȱ Board. 93 ȱ Atȱ theȱ timeȱ ofȱ audit,ȱ thereȱ wereȱ nineȱ entitiesȱ thatȱ hadȱ beenȱ
appointedȱasȱexternalȱinvestmentȱmanagersȱbyȱtheȱBoard.ȱ

Reporting
4.9
Theȱ Investmentȱ Guidelinesȱ prescribeȱ reportingȱ requirementsȱ forȱ theȱ
AOFMȱinȱrespectȱofȱtheȱinvestmentȱofȱtheȱCommunicationsȱFund,ȱasȱfollows:ȱ
Theȱ AOFMȱ willȱ provideȱ quarterlyȱ reportingȱ ofȱ theȱ Fundȱ toȱ DCITA.ȱ Thisȱ
reportingȱ willȱ showȱ theȱ Fund’sȱ returnȱ inȱ absoluteȱ andȱ percentageȱ onȱ bothȱ aȱ
preȬȱ andȱ postȬcostȱ basisȱ andȱ compareȱ theȱ percentageȱ returnsȱ withȱ theȱ
benchmarksȱ(UBSȱABBIȱandȱUBSȱABBIȱlessȱ2Ȭ3ȱbasisȱpointsȱrespectively).ȱ
Theȱ reportingȱ willȱ alsoȱ showȱ theȱ Fund’sȱ portfolioȱ characteristicsȱ andȱ
complianceȱwithȱtheȱvariousȱlimitsȱsetȱoutȱinȱ[theȱcreditȱandȱtenorȱlimitsȱtables]ȱ
inȱtheseȱInvestmentȱGuidelines.ȱ

4.10
TheȱServiceȱLevelȱAgreementȱbetweenȱtheȱAOFMȱandȱDCITAȱsetsȱoutȱ
additionalȱ detailȱ inȱ respectȱ ofȱ theȱ AOFM’sȱ performanceȱ reportingȱ obligationsȱ
toȱ DCITA.ȱ Theȱ AOFMȱ isȱ alsoȱ requiredȱ toȱ provideȱ DCITAȱ withȱ monthlyȱ
accountingȱreportsȱforȱtheȱCommunicationsȱFundȱandȱendȬofȬyearȱaccountingȱ
informationȱ forȱ statutoryȱ reportingȱ byȱ DCITA.ȱ Asȱ Financeȱ isȱ notȱ aȱ partyȱ toȱ
91

The Schedule to the Service Level Agreement similarly states that: ‘The AOFM shall not provide
investment advice to DCITA on the Communications Fund’.

92

Budget overview 2008–09, p. 7.

93

Future Fund Statement of Investment Policies, 22 January 2008, p. 17. However, under subsection 28(2)
of the Future Fund Act 2006, the responsible Ministers may provide approval, in writing, for investment in
a manner other than through investment managers.
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eitherȱtheȱInvestmentȱGuidelinesȱorȱtheȱServiceȱLevelȱAgreement,ȱFinanceȱdoesȱ
notȱ receive,ȱ andȱ hasȱ notȱ requested,ȱ anyȱ performanceȱ reportingȱ onȱ theȱ
CommunicationsȱFundȱfromȱtheȱAOFM. 94ȱ

Financial reporting
4.11
Theȱ financialȱ reportingȱ requirementsȱ forȱ Australianȱ Governmentȱ
agenciesȱ areȱ containedȱ inȱ theȱ Financeȱ Minister’sȱ Ordersȱ (FMOs)ȱ madeȱ underȱ
Sectionȱ63ȱofȱtheȱFMAȱAct.ȱTheȱFMOsȱprovideȱminimumȱmandatoryȱdisclosureȱ
andȱreportingȱrequirementsȱforȱAustralianȱGovernmentȱagencies. 95 ȱTheȱFMOsȱ
requireȱ agenciesȱ toȱ discloseȱ theȱ useȱ ofȱ eachȱ specialȱ appropriationȱ forȱ whichȱ
theyȱ areȱ responsibleȱ inȱ aȱ separateȱ tableȱ inȱ theȱ notesȱ toȱ theȱ agency’sȱ financialȱ
statements.ȱThereȱisȱalsoȱtoȱbeȱseparateȱdisclosureȱofȱeachȱSpecialȱAccount,ȱitsȱ
openingȱandȱclosingȱbalancesȱandȱtransactions.ȱ
4.12
While,ȱ underȱ theȱ Serviceȱ Levelȱ Agreement,ȱ DCITA/DBCDEȱ isȱ
responsibleȱ forȱ disclosingȱ theȱ Communicationsȱ Fundȱ inȱ itsȱ annualȱ financialȱ
statements,ȱtheȱAOFMȱhasȱalsoȱincludedȱsomeȱreportingȱinȱitsȱannualȱfinancialȱ
statementsȱforȱtheȱCommunicationsȱFund.ȱTableȱ4.1ȱshowsȱtheȱfiguresȱreportedȱ
byȱeachȱagencyȱforȱtheȱCommunicationsȱFundȱfromȱ2005–06ȱtoȱ2007–08.ȱ
Table 4.1
Reported Communications Fund balances 2005–06 to 2007–08
2005–06
DCITA
($’000)
Opening
balance
Interest
earned
Expenses
Closing
balance of
investments
Source:

2006–07

AOFM
($’000)

2007–08

DCITA
($’000)

AOFM
($’000)

DBCDE
($’000)

AOFM
($’000)

2 000 000

2 000 000

2 084 595

2 084 595

2 215 986

2 215 986

84 598

84 598

131 583

131 583

140 593

140 592

3.5

3.5

192

192

159

159

2 084 595

2 084 595

2 217 885

2 215 986

2 356 420

2 356 419

ANAO analysis of DCITA, DBCDE and AOFM financial statements.

94

Finance has sought from DCITA on a monthly basis advice on the value of the Communications Fund as
at the end of each month.

95

ANAO Audit Report No.15 2004-05, Financial Management of Special Appropriations, Canberra,
23 November 2004, p. 54.
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4.13
Asȱ Tableȱ 4.1ȱ shows,ȱ inȱ 2006–07,ȱ althoughȱ eachȱ agencyȱ reportedȱ
identicalȱ openingȱ balances,ȱ interestȱ earningsȱ andȱ expenseȱ payments,ȱ theȱ
balanceȱ ofȱ investmentsȱ reportedȱ byȱ DCITAȱ wasȱ greaterȱ thanȱ theȱ balanceȱ
reportedȱ byȱ theȱ AOFM.ȱ Thisȱ isȱ becauseȱ DCITAȱ reportedȱ theȱ marketȱ valueȱ ofȱ
theȱ Communicationsȱ Fund’sȱ investmentsȱ ratherȱ thanȱ theȱ settlementȱ (orȱ cash)ȱ
valueȱ ofȱ theȱ investments.ȱ Thisȱ approachȱ wasȱ takenȱ notwithstandingȱ thatȱ
SpecialȱAccountsȱareȱrequiredȱbyȱtheȱFMOsȱtoȱbeȱdisclosedȱonȱaȱcashȱbasisȱ(asȱ
theȱ AOFM’sȱ reportingȱ ofȱ theȱ Fundȱ was)ȱ and,ȱ asȱ such,ȱ DCITA’sȱ disclosureȱ ofȱ
theȱbalanceȱofȱtheȱinvestmentsȱofȱtheȱFundȱwasȱincorrect.ȱ
4.14
InȱadditionȱtoȱreportingȱonȱtheȱCommunicationsȱFundȱSpecialȱAccount,ȱ
DCITA/DBCDEȱ isȱ alsoȱ responsibleȱ forȱ disclosingȱ theȱ specialȱ appropriationsȱ
supportingȱtheȱoperationȱofȱtheȱ Communicationsȱ Fundȱ inȱ itsȱannualȱ financialȱ
statements.ȱ Asȱ notedȱ inȱ Chapterȱ2,ȱ thereȱ areȱ threeȱ specialȱ appropriationsȱ
containedȱ inȱ theȱ Consumerȱ Protectionȱ Actȱ forȱ theȱ Communicationsȱ Fund,ȱ
authorising:ȱ
x

theȱpurchaseȱofȱinvestmentsȱ(otherȱthanȱderivatives);ȱ

x

theȱpurchaseȱofȱderivatives;ȱandȱ

x

theȱpaymentȱofȱtheȱexpensesȱofȱtheȱCommunicationsȱFundȱ(thatȱis,ȱtheȱ
feesȱpaidȱtoȱtheȱinvestmentȱmanager).ȱ

4.15
Althoughȱ onlyȱ twoȱ ofȱ theȱ threeȱ specialȱ appropriationsȱ areȱ ableȱ toȱ beȱ
drawnȱon,96 ȱDCITA/DBCDEȱisȱrequiredȱtoȱdiscloseȱeachȱspecialȱappropriationȱ
forȱ whichȱ itȱ isȱ responsible,ȱ whetherȱ orȱ notȱ thatȱ appropriationȱ hasȱ beenȱ used.ȱ
However,ȱANAO’sȱexaminationȱofȱDCITA’sȱfinancialȱstatementsȱforȱtheȱyearsȱ
2005–06ȱ andȱ 2006–07ȱ hasȱ shownȱ thatȱ noneȱ ofȱ theȱ Communicationsȱ Fundȱ
specialȱ appropriationsȱ haveȱ beenȱ appropriatelyȱ disclosedȱ byȱ DCITAȱ inȱ eitherȱ
year.ȱ Specifically,ȱ whileȱ theȱ specialȱ appropriationsȱ haveȱ beenȱ identifiedȱ inȱ
aggregateȱ inȱ DCITA’sȱ Specialȱ Accountsȱ noteȱ inȱ relationȱ toȱ theȱ investmentȱ ofȱ
publicȱ funds,ȱ theȱ useȱ ofȱ eachȱ specialȱ appropriationȱ hasȱ notȱ beenȱ separatelyȱ
disclosedȱinȱtheȱmannerȱrequiredȱbyȱtheȱFMOs.ȱ
4.16

DBCDEȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
IssuesȱraisedȱbyȱANAOȱrelatingȱtoȱDBCDE’sȱreportingȱwillȱbeȱinvestigatedȱbyȱ
theȱDepartmentȱandȱwillȱbeȱaddressedȱthroughȱtheȱ2007–08ȱAnnualȱFinancialȱ
Statementsȱ preparationȱ process,ȱ includingȱ anyȱ requiredȱ disclosures.ȱ Whereȱ

96

As Ministers have not authorised investment in derivatives for the Communications Fund, the special
appropriation in the Consumer Protection Act relating to the purchase of derivatives is currently not being
used.
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required,ȱ consultationȱ willȱ beȱ undertakenȱ betweenȱ theȱ Departmentȱ andȱ theȱ
AOFM.ȱ

4.17
Inȱ thisȱ respect,ȱ inȱ DBCDE’sȱ 2007–08ȱ financialȱ statements,ȱ theȱ correctȱ
cashȱbalanceȱofȱinvestmentsȱisȱreportedȱforȱtheȱCommunicationsȱFund,ȱandȱtheȱ
useȱ ofȱ theȱ specialȱ appropriationsȱ hasȱ beenȱ separatelyȱ disclosed.ȱ DBCDEȱ hasȱ
alsoȱ disclosedȱ theȱ errorsȱ inȱ theȱ informationȱ presentedȱ inȱ theȱ DCITAȱ 2006–07ȱ
financialȱstatements.ȱ

Performance reporting
4.18
Atȱ theȱ timeȱ ofȱ auditȱ fieldwork,ȱ thereȱ hadȱ beenȱ threeȱ quarterlyȱ
performanceȱ reportsȱ dueȱ from,ȱ andȱ providedȱ by,ȱ theȱ AOFM.ȱ Theseȱ reportsȱ
relatedȱ toȱ theȱ performanceȱ ofȱ theȱ Communicationsȱ Fundȱ forȱ theȱ quartersȱ
endingȱ30ȱSeptemberȱ2007,ȱ31ȱDecemberȱ2007ȱandȱ31ȱMarchȱ2008.ȱ
4.19
Theȱ performanceȱ reportsȱ preparedȱ byȱ theȱ AOFMȱ areȱ quiteȱ detailed,ȱ
coveringȱeachȱaspectȱrequiredȱbyȱtheȱServiceȱLevelȱAgreementȱandȱInvestmentȱ
Guidelines,ȱ andȱ includeȱ narrativeȱ summariesȱ ofȱ theȱ Fund’sȱ operationsȱ andȱ
diagrammaticȱrepresentationsȱofȱtheȱFund’sȱcomplianceȱwithȱrelevantȱlimits. 97 ȱ
InȱprovidingȱtheȱfirstȱquarterlyȱreportȱtoȱDCITAȱonȱ12ȱOctoberȱ2007,ȱtheȱAOFMȱ
stated:ȱ
Thisȱ reportȱ providesȱ informationȱ onȱ theȱ Australianȱ Officeȱ ofȱ Financialȱ
Management’sȱ investmentȱ activitiesȱ forȱ theȱ Communicationsȱ Fund,ȱ itsȱ
complianceȱwithȱtheȱInvestmentȱGuidelinesȱandȱperformanceȱoutcomesȱofȱtheȱ
CommunicationsȱFundȱupȱtoȱtheȱendȱofȱtheȱSeptemberȱQuarterȱ2007.ȱ
Thisȱisȱtheȱfirstȱquarterlyȱperformanceȱreportȱprovidedȱonȱtheȱactivitiesȱofȱtheȱ
Communicationsȱ Fundȱ asȱ requiredȱ underȱ theȱ Serviceȱ Levelȱ Agreementȱ
betweenȱ ourȱ agenciesȱ signedȱ onȱ 18ȱJuneȱ 2007.ȱ Iȱ intendȱ toȱ useȱ theȱ scopeȱ andȱ
structureȱofȱthisȱreportȱasȱaȱbasisȱforȱfutureȱperformanceȱreportingȱandȱwouldȱ
welcomeȱyourȱfeedbackȱonȱtheȱreport.ȱ

4.20
However,ȱ ANAOȱ foundȱ thatȱ thereȱ wereȱ significantȱ delaysȱ inȱ DCITAȱ
andȱDBCDEȱconsideringȱandȱrespondingȱtoȱtheȱAOFM’sȱfirstȱquarterlyȱreport.ȱ
Specifically,ȱinȱlateȱNovemberȱ2007,ȱDCITAȱrequestedȱtheȱAOFMȱtoȱprovideȱaȱ
oneȬpageȱ summaryȱ ofȱ theȱ quarterlyȱ reportȱ againstȱ theȱ requirementsȱ ofȱ theȱ
Investmentȱ Guidelinesȱ andȱ Serviceȱ Levelȱ Agreement,ȱ toȱ ‘helpȱ decipher’ȱ theȱ
reportȱ inȱ providingȱ aȱ briefingȱ toȱ theȱ DCITAȱ Secretary.ȱ Followingȱ furtherȱ
consultationȱwithȱtheȱAOFM,ȱonȱ29ȱJanuaryȱ2008ȱ(moreȱthanȱthreeȱmonthsȱafterȱ
97

A similar report is prepared internally by the AOFM on a daily basis for the Communications Fund. The
daily reports are structured largely the same way as the quarterly performance reports, but contain more
detailed information in respect of the operations of the Fund.
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theȱ firstȱ quarterlyȱ performanceȱ reportȱ hadȱ beenȱ providedȱ byȱ theȱ AOFM)ȱ
DBCDEȱwroteȱtoȱtheȱAOFMȱandȱstated:ȱ
Theȱ Departmentȱ hasȱ nowȱ consideredȱ theȱ Firstȱ Quarterlyȱ Performanceȱ Reportȱ
alongȱ withȱ theȱ additionalȱ commentsȱ AOFMȱ kindlyȱ providedȱ andȱ concludedȱ
thatȱ itȱ reportsȱ against,ȱ andȱ meetsȱ allȱ ofȱ theȱ requirementsȱ of,ȱ theȱ Investmentȱ
GuidelinesȱandȱtheȱServiceȱLevelȱAgreement.ȱ
Withȱ regardȱ toȱ yourȱ requestȱ forȱ feedbackȱ onȱ theȱ scopeȱ andȱ structureȱ ofȱ theȱ
reportȱ asȱ aȱ modelȱ forȱ futureȱ performanceȱ reporting,ȱ itȱ wouldȱ beȱ helpfulȱ ifȱ aȱ
shortȱ summary,ȱ specificallyȱ referringȱ toȱ eachȱ requirementȱ setȱ outȱ inȱ theȱ
InvestmentȱGuidelinesȱandȱSLAȱcouldȱbeȱprovidedȱwithȱfutureȱreports.ȱ

4.21
Atȱ theȱ timeȱ theȱ letterȱ wasȱ sentȱ toȱ theȱ AOFMȱ byȱ DBCDE,ȱ theȱ secondȱ
quarterlyȱ performanceȱ reportȱ hadȱ alreadyȱ beenȱ submittedȱ byȱ theȱ AOFM.ȱ
Althoughȱ thisȱ secondȱ reportȱ wasȱ receivedȱ byȱ DBCDEȱ onȱ 8ȱJanuaryȱ2008,ȱ theȱ
letterȱ sentȱ toȱ theȱ AOFMȱ inȱ respectȱ ofȱ theȱ firstȱ quarterlyȱ reportȱ didȱ notȱ
acknowledgeȱreceiptȱofȱtheȱsecondȱreport.ȱ
4.22
Thereȱ wereȱ alsoȱ delaysȱ inȱ DBCDEȱ respondingȱ toȱ theȱ AOFM’sȱ secondȱ
andȱthirdȱquarterlyȱperformanceȱreports,ȱwithȱDBCDEȱformallyȱacceptingȱtheȱ
reportsȱ twoȱ monthsȱ andȱ sixȱ weeksȱ respectivelyȱ afterȱ havingȱ receivedȱ them.ȱ
DBCDEȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
Initialȱ delaysȱ withȱ processingȱ AOFM’sȱ quarterlyȱ performanceȱ reportsȱ withinȱ
theȱ Departmentȱ haveȱ resultedȱ fromȱ seekingȱ toȱ ensureȱ thatȱ theȱ Departmentȱ
completedȱ aȱ comprehensiveȱ andȱ carefulȱ analysisȱ ofȱ theȱ reportȱ andȱ thatȱ allȱ
requirementsȱhadȱbeenȱmet.ȱInȱsomeȱcasesȱthereȱhasȱalsoȱbeenȱaȱneedȱtoȱclarifyȱ
certainȱaspectsȱofȱtheȱreporting.ȱTheȱinitialȱreportȱinȱparticular,ȱsinceȱitȱwasȱtheȱ
first,ȱ requiredȱ particularȱ attentionȱ soȱ thatȱ weȱ couldȱ ensureȱ robustȱ internalȱ
processesȱ intoȱ theȱ future.ȱ Whileȱ notȱ yetȱ optimal,ȱ theȱ assessmentȱ periodȱ hasȱ
improvedȱoverȱtheȱcourseȱofȱtheȱthreeȱquartersȱandȱtheȱDepartmentȱhasȱputȱinȱ
placeȱ processesȱ toȱ ensureȱ thatȱ theȱ assessmentȱ ofȱ futureȱ reportsȱ isȱ expeditedȱ
withoutȱcompromisingȱtheȱneedȱforȱcarefulȱconsideration.ȱ

4.23
Givenȱ theȱ experienceȱ thatȱ hasȱ alreadyȱ beenȱ obtainedȱ inȱ theȱ
managementȱ ofȱ theȱ Futureȱ Fundȱ andȱ theȱ HEEF,ȱ itȱ wouldȱ beȱ reasonableȱ toȱ
expectȱthatȱtheȱmanagementȱofȱtheȱnewȱinfrastructureȱFundsȱwillȱincludeȱmoreȱ
timelyȱ actionȱ thanȱ thatȱ whichȱ hasȱ occurredȱ forȱ theȱ Communicationsȱ Fundȱ inȱ
consideringȱperformanceȱreportsȱprovidedȱbyȱinvestmentȱmanagers.ȱ
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4.24
ANAOȱhasȱexaminedȱtheȱinvestmentȱactivitiesȱofȱtheȱCommunicationsȱ
Fundȱfromȱitsȱinceptionȱonȱ26ȱSeptemberȱ2005 98 ȱthroughȱtoȱ31ȱDecemberȱ2007.ȱ
Overȱ time,ȱ thereȱ haveȱ beenȱ differentȱ parametersȱ andȱ instructionsȱ inȱ placeȱ inȱ
respectȱ ofȱ theȱ investmentȱ ofȱ theȱ Communicationsȱ Fund.ȱ Asȱ Tableȱ 4.2ȱ shows,ȱ
theȱ overarchingȱ parametersȱ forȱ theȱ investmentȱ ofȱ theȱ Communicationsȱ Fundȱ
stemȱ fromȱ theȱ Ministerialȱ Authorisationȱ inȱ forceȱ duringȱ theȱ relevantȱ timeȱ
period,ȱwhichȱprovidesȱtheȱlegalȱauthorityȱforȱtheȱFundȱtoȱbeȱinvested.ȱThereȱ
haveȱalsoȱbeenȱotherȱMinisterialȱparametersȱsetȱatȱdifferentȱtimes,ȱandȱDCITAȱ
hasȱissuedȱinstructionsȱtoȱtheȱAOFMȱinȱrespectȱofȱtheȱtypesȱofȱinvestmentsȱthatȱ
theȱAOFMȱisȱpermittedȱtoȱmakeȱforȱtheȱFund.ȱ
Table 4.2
Investment parameters and instructions advised to the AOFM
Ministerial
authorisation

Time period
26 September 2005
to 23 March 2006

Initial
Authorisation –
term deposits
with RBA only

New
Authorisation –
broader range of
instruments

24 March 2006 to
20 June 2006

Ministerial investment
parameters

6 month term deposit
with RBA, provision for
7 day term deposits
following maturity

21 June 2006 to
A
21 January 2007

Within portfolio limits
from consultant’s report

22 January 2007 to
17 June 2007

Within portfolio limits
from consultant’s report
and in accordance with
instructions (if any) from
Secretary of DCITA

18 June 2007
onwards

Instructions from DCITA
to AOFM
6 month term deposit with
RBA, provision for 7 day
term deposits following
maturity
Term deposits with RBA,
period or periods up to
7 days
Term deposits with RBA,
no 7 day tenor restriction
In accordance with
Investment Guidelines

Note A: Ministers agreed on 22 March 2006 and 6 April 2006 that the Communications Fund should be
invested within the broad portfolio limits contained in the consultant’s report, and that the AOFM should
manage the investments of the Fund. However, the AOFM was not formally advised of the Ministers’
decision until 21 June 2006.
Source:

ANAO analysis of DBCDE records.

Investment activity under Initial Authorisation
4.25
Asȱ Tableȱ 4.2ȱ shows,ȱ underȱ theȱ Initialȱ Authorisationȱ theȱ AOFMȱ wasȱ
permittedȱtoȱinvestȱtheȱCommunicationsȱFundȱonlyȱinȱtermȱdepositsȱwithȱtheȱ
98

The Communications Fund was legally established on 23 September 2005 following the passage of the
Future Proofing Bill. However, the $2 billion was not required to be credited to the Special Account until
the first business day after the passage of the legislation, which was 26 September 2005.
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RBA.ȱ Followingȱ maturityȱ ofȱ theȱ initialȱ sixȱ monthȱ $2ȱbillionȱ termȱ deposit,ȱ
DCITAȱ advisedȱ theȱ AOFMȱ thatȱ Ministersȱ wereȱ inȱ theȱ processȱ ofȱ finalisingȱ
longerȱ termȱ arrangementsȱ forȱ theȱ Communicationsȱ Fund,ȱ andȱ that,ȱ followingȱ
theȱmaturityȱofȱtheȱinitialȱsixȱmonthȱtermȱdepositȱonȱ27ȱMarchȱ2006,ȱitȱshouldȱ
beȱrolledȱoverȱintoȱshorterȱtermȱdepositsȱforȱaȱperiodȱorȱperiodsȱofȱupȱtoȱsevenȱ
days,ȱuntilȱfurtherȱnotice.ȱ
4.26
Noȱ furtherȱ adviceȱ toȱ theȱ AOFMȱ wasȱ providedȱ byȱ DCITAȱ inȱ theȱ
followingȱ 12ȱ weeks.ȱ Inȱ thisȱ respect,ȱ DBCDEȱ advisedȱ ANAOȱ inȱ Augustȱ 2008ȱ
thatȱ detailedȱ checkingȱ ofȱ legalȱ andȱ contractualȱ implicationsȱ wasȱ necessaryȱ
beforeȱupdatingȱinstructionsȱtoȱtheȱAOFM.ȱ
4.27
Theȱ sevenȱ dayȱ tenorȱ restrictionȱ onȱ termȱ depositȱ investmentsȱ wasȱ
removedȱ byȱ DCITAȱ onȱ 21ȱ Juneȱ 2006,ȱ whenȱ DCITAȱ advisedȱ theȱ AOFMȱ thatȱ
Ministersȱ hadȱ decidedȱ thatȱ theȱ AOFMȱ shouldȱ manageȱ theȱ investmentsȱ ofȱ theȱ
CommunicationsȱFundȱwithinȱtheȱbroadȱportfolioȱlimitsȱthatȱhadȱbeenȱsetȱoutȱ
inȱ theȱ consultant’sȱ report.ȱ Althoughȱ theseȱ portfolioȱ limitsȱ providedȱ forȱ
investmentȱ inȱ aȱ broaderȱ rangeȱ ofȱ financialȱ instruments,ȱ thereȱ hadȱ beenȱ noȱ
revisionȱmadeȱtoȱtheȱMinisterialȱauthorisationȱinstrumentȱtoȱreflectȱtheȱrevisedȱ
mandateȱforȱtheȱFund.ȱAccordingly,ȱDCITAȱadvisedȱtheȱAOFMȱthatȱitȱshouldȱ
continueȱ toȱ investȱ theȱ Fundȱ onlyȱ inȱ termȱ depositsȱ withȱ theȱ RBAȱ untilȱ aȱ newȱ
authorisationȱhadȱbeenȱgiven.ȱ
4.28
ANAOȱnotesȱthat,ȱwhileȱtheȱInitialȱAuthorisationȱpermittedȱinvestmentȱ
onlyȱ inȱ RBAȱ termȱ deposits,ȱ Ministersȱ agreedȱ inȱ Aprilȱ 2006ȱ thatȱ theȱ
Communicationsȱ Fundȱ shouldȱ beȱ investedȱ inȱ lineȱ withȱ theȱ broadȱ portfolioȱ
limitsȱthatȱwereȱcontainedȱinȱtheȱexampleȱtableȱinȱtheȱconsultant’sȱreport.ȱThisȱ
Ministerialȱ mandateȱ providedȱ forȱ investmentȱ inȱ aȱ broaderȱ rangeȱ ofȱ
instrumentsȱ thanȱ justȱ termȱ deposits.ȱ However,ȱ itȱ tookȱ 10ȱ monthsȱ forȱ aȱ newȱ
authorisationȱinstrumentȱtoȱbeȱputȱinȱplace.ȱ
4.29
Accordingly,ȱ forȱ theȱ 10ȱ monthsȱ betweenȱ Ministersȱ agreeingȱ toȱ theȱ
broadȱmandateȱandȱsigningȱtheȱNewȱAuthorisation,ȱtheȱAOFMȱwasȱrestrictedȱ
toȱinvestingȱtheȱCommunicationsȱFundȱonlyȱinȱRBAȱtermȱdeposits.ȱByȱwayȱofȱ
comparison,ȱ agenciesȱ whoȱ haveȱ beenȱ delegatedȱ theȱ authorityȱ toȱ investȱ
amountsȱ standingȱ toȱ theȱ creditȱ ofȱ aȱ Specialȱ Accountȱ areȱ ableȱ toȱ investȱ thoseȱ
moniesȱinȱanyȱofȱtheȱfinancialȱinstrumentsȱauthorisedȱbyȱSectionȱ39ȱofȱtheȱFMAȱ
ActȱandȱFMAȱRegulationȱ22.ȱTheseȱsameȱinstrumentsȱareȱauthorisedȱunderȱtheȱ
Consumerȱ Protectionȱ Actȱ andȱ Communicationsȱ Fundȱ Regulations—butȱ wereȱ
notȱpermittedȱbyȱtheȱInitialȱAuthorisation.ȱ

ANAO Audit Report No.3 2008–09
Establishment and Management of the Communications Fund
79

Investment activity under New Authorisation
4.30
Theȱ Newȱ Authorisationȱ tookȱ effectȱ onȱ 22ȱJanuaryȱ2007.ȱ Theȱ
authorisationȱ permitsȱ theȱ AOFMȱ toȱ undertakeȱ investmentsȱ forȱ theȱ
Communicationsȱ Fundȱ inȱ aȱ broaderȱ rangeȱ ofȱ financialȱ instrumentsȱ thanȱ justȱ
RBAȱ termȱ deposits,ȱ suchȱ asȱ debentures,ȱ bankȱ bills,ȱ negotiableȱ certificatesȱ ofȱ
depositȱ andȱ variousȱ otherȱ debtȱ instruments.ȱ However,ȱ instructionsȱ fromȱ
DCITAȱ thatȱ theȱ AOFMȱ shouldȱ continueȱ toȱ investȱ onlyȱ inȱ termȱ depositsȱ withȱ
theȱRBAȱuntilȱtheȱInvestmentȱGuidelinesȱwereȱfinalisedȱmeantȱthatȱtheȱAOFMȱ
wasȱnotȱableȱtoȱcommenceȱinvestingȱtheȱCommunicationsȱFundȱinȱtheȱbroaderȱ
rangeȱ ofȱ financialȱ instrumentsȱ untilȱ 18ȱJuneȱ2007,ȱ fiveȱ monthsȱ afterȱ theȱ Newȱ
Authorisationȱhadȱcommenced.ȱ
4.31
Inȱthisȱrespect,ȱtheȱAOFMȱhadȱadvisedȱDCITAȱinȱSeptemberȱ2006ȱthatȱitȱ
didȱnotȱconsiderȱitȱwasȱappropriateȱforȱitȱtoȱcommenceȱestablishmentȱprocessesȱ
forȱ theȱ transitionȱ toȱ theȱ longerȱ termȱ investmentȱ strategyȱ untilȱ Ministersȱ hadȱ
formallyȱ approvedȱ theȱ AOFM’sȱ appointmentȱ asȱ theȱ managerȱ ofȱ theȱ
CommunicationsȱFund.ȱThisȱappointmentȱdidȱnotȱoccurȱuntilȱ22ȱJanuaryȱ2007ȱ
whenȱ theȱ Newȱ Authorisationȱ wasȱ signed.ȱ Theȱ AOFMȱ thenȱ requiredȱ timeȱ toȱ
transitionȱ fromȱ theȱ existingȱ arrangementsȱ toȱ theȱ longerȱ termȱ investmentȱ
arrangementsȱ (includingȱ theȱ processesȱ toȱ appointȱ investmentȱ dealingȱ panelȱ
membersȱ toȱ sellȱ eligibleȱ securitiesȱ toȱ theȱ Commonwealth,ȱ whichȱ theȱ AOFMȱ
commencedȱonȱ9ȱFebruaryȱ2007).ȱTheȱAOFMȱbeganȱtheȱtransitionȱoutȱofȱtermȱ
depositsȱ toȱ otherȱ financialȱ instrumentsȱ permittedȱ byȱ theȱ Newȱ Authorisationȱ
fromȱ26ȱJuneȱ2007.ȱ
Panel arrangements and tenders for investments
4.32
Thereȱ areȱ aȱ numberȱ ofȱ differentȱ approachesȱ thatȱ entitiesȱ canȱ adoptȱ toȱ
maximiseȱ investmentȱ returns,ȱ forȱ aȱ givenȱ levelȱ ofȱ risk.ȱ Theseȱ canȱ includeȱ theȱ
following:ȱ
x

quotesȱcanȱbeȱsoughtȱfromȱaȱnumberȱofȱinstitutions;ȱ

x

inȱ selectingȱ aȱ providerȱ ofȱ investmentȱ andȱ otherȱ financialȱ services,ȱ
entitiesȱ canȱ includeȱ asȱ partȱ ofȱ theȱ selectionȱ processȱ explicitȱ
considerationȱ ofȱ ratesȱ andȱ marginsȱ thatȱ willȱ beȱ offeredȱ onȱ products;ȱ
and/orȱ

x

entitiesȱcanȱcompareȱquotedȱratesȱwithȱpublishedȱmarketȱrates. 99ȱ

99

ANAO Audit Report No.22 of 2004–05, Investment of Public Funds, Canberra, 18 January 2005, p. 40.
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4.33
Asȱ partȱ ofȱ itsȱ newȱ roleȱ ofȱ investmentȱ managementȱ forȱ theȱ
CommunicationsȱFund,ȱtheȱAOFMȱestablishedȱanȱinvestmentȱdealingȱpanelȱforȱ
theȱCommunicationsȱFundȱinvestmentȱfacility.ȱEachȱentityȱthatȱisȱappointedȱtoȱ
theȱ dealingȱ panelȱ isȱ requiredȱ toȱ signȱ aȱ ‘Panelȱ Membershipȱ Agreement’ȱ andȱ
abideȱ byȱ theȱ ‘Conditionsȱ ofȱ Panelȱ Participation’ȱ (theȱ Panelȱ Conditions).ȱ Theȱ
PanelȱConditionsȱsetȱout,ȱamongȱotherȱthings,ȱdetailsȱofȱtheȱtenderȱandȱdealingȱ
arrangementsȱforȱtheȱfundsȱunderȱmanagement.ȱAtȱtheȱtimeȱofȱauditȱfieldwork,ȱ
Panelȱ Agreementsȱ hadȱ beenȱ signedȱ withȱ 19ȱ counterparties.ȱ Theȱ AOFMȱ
conductsȱaȱtenderȱeachȱTuesdayȱmorning,ȱwithȱPanelȱmembersȱbeingȱinvitedȱtoȱ
takeȱpartȱinȱtheȱtendersȱonȱaȱrotationȱbasis.ȱ
4.34
ANAOȱ considersȱ thatȱ theȱ investmentȱ dealingȱ panelȱ arrangementsȱ
establishedȱ byȱ theȱ AOFMȱ forȱ conductingȱ theȱ investmentȱ transactionsȱ ofȱ theȱ
Communicationsȱ Fundȱ provideȱ aȱ soundȱ baseȱ forȱ maximisingȱ investmentȱ
returnsȱ onȱ theȱ instrumentsȱ soughtȱ throughȱ eachȱ tender.ȱ Inȱ thisȱ respect,ȱ inȱ
Marchȱ 2008ȱ Appliedȱ Financialȱ Diagnosticsȱ advisedȱ ANAOȱ thatȱ theȱ bankȱ billȱ
andȱ negotiableȱ certificateȱ ofȱ depositȱ investmentsȱ undertakenȱ forȱ theȱ
Communicationsȱ Fundȱ fromȱ 26ȱJuneȱ2007 100 ȱ wereȱ generallyȱ transactedȱ atȱ orȱ
aboveȱexpectedȱmarketȱrates.ȱ
Replication of benchmark
4.35
Theȱ performanceȱ benchmarkȱ selectedȱ forȱ theȱ Communicationsȱ Fundȱ
underȱ theȱ longerȱ termȱ investmentȱ strategyȱ wasȱ theȱ UBSȱ Australiaȱ Bankȱ Billȱ
Indexȱ(UBSȱABBI). 101 ȱTheȱAOFM’sȱapproachȱtoȱmanagingȱtheȱCommunicationsȱ
Fund’sȱ investmentsȱ wasȱ toȱ replicateȱ theȱ benchmark.ȱ Asȱ aȱ result,ȱ theȱ averageȱ
tenorȱofȱtheȱCommunicationsȱFundȱinvestmentȱportfolioȱhasȱhoveredȱbetweenȱ
40ȱandȱ50ȱdays.ȱTheȱlongestȱtenorȱofȱaȱsingleȱinvestmentȱofȱtheȱFundȱsinceȱtheȱ
completionȱ ofȱ theȱ transitionȱ outȱ ofȱ RBAȱ termȱ depositsȱ hasȱ beenȱ 93ȱ days,ȱ
roughlyȱ oneȱ quarterȱ ofȱ theȱ upperȱ tenorȱ limitȱ allowedȱ byȱ theȱ Investmentȱ
Guidelines.ȱ
4.36
Inȱ thisȱ regard,ȱ Appliedȱ Financialȱ Diagnosticsȱ advisedȱ ANAOȱ inȱ
Marchȱ2008ȱthat:ȱ
TheȱFundȱisȱbenchmarkedȱagainstȱtheȱUBSȱAustraliaȱBankȱBillȱIndex.ȱThereȱisȱaȱ
furtherȱworstȱcaseȱbenchmarkȱofȱnoȱlessȱthatȱtheȱRBAȱCashȱRate.ȱ

100

The AOFM began the transition from term deposits to the broader range of instruments on 26 June 2007,
when the first tender was conducted.

101

The UBS ABBI comprises a portfolio of 13 bank bills, with a bank bill maturing every Tuesday. The
average tenor of the index’s portfolio moves between 43 and 49 days.
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Aȱperformanceȱbenchmarkȱisȱaȱpowerfulȱcommunicationsȱtoolȱandȱprovidesȱaȱ
veryȱstrongȱindicatorȱtoȱtheȱfundȱmanagerȱofȱtheȱinvestor’sȱexpectationsȱwithȱ
respectȱtoȱriskȱandȱreturn.ȱ
Givenȱtheȱfollowingȱcircumstances:ȱ
x

theȱfund’sȱbenchmarkȱisȱtheȱUBSȱbankȱbillȱindex;ȱ

x

thereȱisȱaȱfurtherȱminimumȱbenchmarkȱinȱplace—theȱRBAȱcashȱrate;ȱ

x

thereȱ isȱ noȱ provisionȱ forȱ rewardingȱ theȱ AOFMȱ forȱ exceedingȱ theȱ
benchmarkȱunderȱtheȱinvestmentȱguidelinesȱorȱSLA;ȱandȱ

x

forȱ theȱ AOFM,ȱ underperformingȱ theȱ benchmarkȱ wouldȱ probablyȱ beȱ
muchȱmoreȱvisibleȱandȱtheȱcensureȱwouldȱprobablyȱfarȱoutweighȱtheȱ
congratulationsȱforȱoverȬperformance,ȱ

weȱ wouldȱ considerȱ itȱ reasonableȱ thatȱ theȱ AOFMȱ shouldȱ manageȱ theȱ
CommunicationsȱFundȱwithȱtheȱaimȱofȱreplicatingȱtheȱbenchmark.ȱ
Inȱ ourȱ opinion,ȱ ifȱ aȱ higherȱ returnȱ wereȱ toȱ beȱ soughtȱ byȱ DCITAȱ thenȱ aȱ moreȱ
appropriateȱbenchmarkȱtargetingȱthatȱhigherȱreturnȱshouldȱbeȱset.ȱ

4.37

TheȱAOFMȱadvisedȱANAOȱinȱJuneȱ2008ȱthat:ȱ
Inȱ managingȱ theȱ Fund,ȱ theȱ AOFMȱ notȱ onlyȱ outȬperformedȱ itsȱ mandatedȱ
benchmark,ȱbutȱdidȱsoȱinȱtheȱcontextȱofȱunusuallyȱdifficultȱcreditȱconditions.ȱ

Restriction on investment types
4.38
TheȱPanelȱConditionsȱstateȱthatȱtheȱAOFMȱwillȱonlyȱpurchaseȱthroughȱ
theȱ tenderȱ processȱ thoseȱ securitiesȱ thatȱ areȱ registeredȱ onȱ theȱ Eligibleȱ
Investmentȱ List.ȱ Inȱ thisȱ respect,ȱ theȱ AOFM’sȱ Investmentȱ Committee,ȱ whichȱ
wasȱ establishedȱ inȱ lateȱ 2006ȱ toȱ overseeȱ theȱ operationalȱ managementȱ ofȱ theȱ
Communicationsȱ Fund,ȱ meetsȱ onȱ aȱ monthlyȱ basis,ȱ andȱ makesȱ
recommendationsȱ toȱ theȱ Chiefȱ Executiveȱ ofȱ theȱ AOFMȱ inȱ respectȱ ofȱ theȱ
inclusionȱofȱcertainȱissuersȱorȱissuesȱonȱtheȱEligibleȱInvestmentȱList.ȱ
4.39
ANAOȱfoundȱthatȱtheȱEligibleȱInvestmentȱList,ȱasȱatȱtheȱtimeȱofȱaudit,ȱ
containedȱ onlyȱ aȱ smallȱ subsetȱ ofȱ theȱ financialȱ instrumentsȱ authorisedȱ byȱ
Ministersȱ forȱ theȱ Communicationsȱ Fund.ȱ Specifically,ȱ onlyȱ theȱ followingȱ
instrumentsȱwereȱincluded:ȱ
x

bankȱacceptedȱbillsȱofȱexchange;ȱ

x

negotiableȱcertificatesȱofȱdeposit;ȱandȱ

x

commercialȱpaper. 102ȱ

102

Commercial paper was first added to the Eligible Investment List on 16 November 2007.
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4.40
Theȱ returnsȱ achievedȱ forȱ theȱ Communicationsȱ Fundȱ throughȱ theȱ
purchaseȱ ofȱ commercialȱ paperȱ investmentsȱ haveȱ beenȱ wellȱ inȱ excessȱ ofȱ theȱ
returnsȱ achievedȱ onȱ bankȱ billsȱ andȱ negotiableȱ certificatesȱ ofȱ deposit.ȱ Asȱ atȱ
31ȱDecemberȱ2007,ȱ theȱ AOFMȱ hadȱ investedȱ $40ȱ millionȱ inȱ ‘A1+’ȱ commercialȱ
paper.ȱThisȱrepresentedȱapproximatelyȱtwoȱperȱcentȱofȱtheȱvalueȱofȱtheȱFund.ȱ
However,ȱ underȱ theȱ Investmentȱ Guidelines,ȱ upȱ toȱ 20ȱ perȱ centȱ ofȱ theȱ Fundȱ
couldȱhaveȱbeenȱallocatedȱtoȱsecuritiesȱofȱthisȱnature,ȱorȱaȱrangeȱofȱotherȱdebtȱ
instruments,ȱ therebyȱ achievingȱ higherȱ fundȱ returns.ȱ Inȱ Marchȱ 2008,ȱ Appliedȱ
FinancialȱDiagnosticsȱadvisedȱANAOȱthat:ȱ
Givenȱ theȱ riskȬaverseȱ natureȱ ofȱ theȱ Investmentȱ Guidelines,ȱ andȱ withȱ theȱ
benefitȱ ofȱ hindsightȱ withȱ respectȱ toȱ recentȱ creditȱ marketȱ correction,ȱ inȱ ourȱ
opinionȱtheȱAOFMȱcouldȱhaveȱjustifiedȱnotȱseekingȱhigherȱreturns.ȱ

4.41
Inȱthisȱrespect,ȱtheȱAOFM’sȱthirdȱquarterlyȱperformanceȱreportȱforȱtheȱ
Fundȱstated:ȱ
TheȱCommunicationsȱFundȱdidȱnotȱaddȱtoȱitsȱinitialȱinvestmentȱinȱassetȱbackedȱ
commercialȱpaperȱpurchasedȱinȱDecemberȱ2007,ȱwhichȱatȱaroundȱ2%ȱwasȱwellȱ
belowȱtheȱ20%ȱlimitȱforȱtheȱFund.ȱTheȱinvestmentȱwasȱrolledȱonȱmaturityȱintoȱ
A1+ȱbankȱpaperȱinȱearlyȱMarch.ȱInȱdoingȱso,ȱtheȱAOFMȱactedȱconservativelyȱinȱ
lightȱ ofȱ marketȱ creditȱ concernsȱ aboutȱ theȱ monolineȱ insurersȱ ofȱ theseȱ assetȱ
backedȱvehicles.ȱ

Steve Chapman
Acting/Auditor-General

Canberra ACT
23 September 2008

ȱ
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Appendix 1:

DBCDE Formal Agency Comments

Theȱ Departmentȱ ofȱ Broadband,ȱ Communicationsȱ andȱ theȱ Digitalȱ Economyȱ
(DBCDE)ȱ notesȱ thatȱ theȱ ANAOȱ hasȱ concludedȱ thatȱ theȱ investmentȱ approachȱ
takenȱ forȱ theȱ Communicationsȱ Fundȱ (theȱ Fund)ȱ ‘closelyȱ alignsȱ withȱ theȱ
approachȱ adoptedȱ forȱ entitiesȱ investingȱ underȱ theȱ [Financialȱ Managementȱ andȱ
Accountabilityȱ Actȱ 1997]ȱ andȱ isȱ alsoȱ moreȱ consistentȱ withȱ theȱ policyȱ thatȱ theȱ
Fundȱ beȱ perpetualȱ inȱ nature’ȱ andȱ thatȱ theȱ outcomeȱ ‘reflectsȱ aȱ prudentȱ
approach’.ȱ
Investmentȱparametersȱ
DBCDEȱ notesȱ theȱ report’sȱ conclusionȱ thatȱ theȱ broadȱ investmentȱ powersȱ
establishedȱinȱtheȱFund’sȱenablingȱlegislationȱwereȱmadeȱwithoutȱtheȱmeritsȱofȱ
suchȱanȱapproachȱbeingȱsubjectȱtoȱexpertȱadvice.ȱ
Theȱ Billȱ creatingȱ theȱ Fundȱ wasȱ theȱ firstȱ ofȱ itsȱ typeȱ toȱ beȱ introducedȱ intoȱ theȱ
AustralianȱParliamentȱandȱwasȱdevelopedȱoverȱanȱextremelyȱshortȱtimeframe.ȱ
Theȱlegislationȱwasȱintroducedȱthreeȱweeksȱafterȱtheȱintentionȱtoȱestablishȱtheȱ
Fundȱwasȱannounced.ȱByȱwayȱofȱcomparison,ȱtheȱFutureȱFundȱlegislationȱwasȱ
developedȱoverȱsevenȱmonthsȱafterȱtheȱdetailedȱplansȱforȱtheȱCommunicationsȱ
Fundȱ wereȱ announced.ȱ Allȱ agenciesȱ involvedȱ withȱ theȱ Fundȱ legislationȱ (theȱ
Departmentȱ ofȱ Communications,ȱ Informationȱ Technologyȱ andȱ theȱ Artsȱ
(DCITA),ȱ Financeȱ andȱ Administrationȱ andȱ Treasury)ȱ hadȱ limitedȱ expertiseȱ toȱ
bringȱtoȱbearȱatȱtheȱtimeȱand,ȱasȱtheȱreportȱnotes,ȱitȱwasȱnotȱpossibleȱtoȱobtainȱ
externalȱexpertȱadviceȱinȱtheȱshortȱtimeframe.ȱ
Givenȱtheseȱfactors,ȱtheȱthenȱdraftȱFutureȱFundȱBillȱ(whichȱbothȱTreasuryȱandȱ
Financeȱ hadȱ beenȱ developing)ȱ wasȱ usedȱ asȱ aȱ baseȱ forȱ theȱ Communicationsȱ
Fundȱlegislation.ȱAȱbroadȱrangeȱofȱinvestmentȱinstrumentsȱwasȱenabled,ȱwithȱ
theȱ requirementȱ thatȱ bothȱ theȱ portfolioȱ Ministerȱ andȱ theȱ Ministerȱ forȱ Financeȱ
andȱAdministrationȱapproveȱanȱInvestmentȱAuthorisationȱinstrumentȱtoȱclarifyȱ
and,ȱ asȱ appropriate,ȱ restrictȱ investmentȱ instrumentsȱ onceȱ anȱ investmentȱ
strategyȱ wasȱ moreȱ clearlyȱ defined.ȱ Thisȱ mechanismȱ providesȱ aȱ strongȱ andȱ
prudentȱ checkȱ toȱ protectȱ againstȱ theȱ useȱ ofȱ inappropriateȱ investmentȱ
instruments.ȱ
Withȱ additionalȱ time,ȱ aȱ differentȱ approachȱ toȱ theȱ legislationȱ mayȱ wellȱ haveȱ
beenȱ adopted.ȱ However,ȱ aȱ broadȱ approachȱ providedȱ theȱ Parliamentȱ withȱ
transparencyȱaboutȱtheȱbreadthȱofȱinvestmentsȱthatȱtheȱFundȱcouldȱpotentiallyȱ
utiliseȱatȱaȱtimeȱwhenȱtheȱscopeȱofȱsuchȱinvestmentsȱhadȱnotȱyetȱbeenȱsettled.ȱ
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Followingȱ theȱ passageȱ ofȱ theȱ Fund’sȱ enablingȱ legislation,ȱ aȱ workingȱ groupȱ
(comprisingȱ DCITA,ȱ Financeȱ andȱ Treasury)ȱ wasȱ establishedȱ toȱ developȱ theȱ
longerȬtermȱ investmentȱ strategyȱ andȱ governanceȱ arrangementsȱ forȱ theȱ Fund.ȱ
Duringȱ debateȱ inȱ Parliamentȱ aboutȱ theȱ Fund’sȱ legislativeȱ arrangements,ȱ theȱ
thenȱ Ministersȱ madeȱ aȱ numberȱ ofȱ statementsȱ regardingȱ theȱ plannedȱ
investmentȱoutcomesȱ(positiveȱreturnsȱonȱanȱannualȱbasis,ȱearningsȱofȱatȱleastȱ
theȱ cashȱ rate).ȱ Theseȱ wereȱ takenȱ intoȱ accountȱ byȱ theȱ workingȱ groupȱ inȱ
consideringȱtheȱinvestmentȱstrategy.ȱItȱwasȱagreedȱbyȱallȱthreeȱagenciesȱthatȱitȱ
wouldȱ beȱ appropriateȱ toȱ limitȱ theȱ Fund’sȱ investmentȱ toȱ aȱ lowȬriskȱ portfolioȱ
andȱ thatȱ expertȱ adviceȱ beȱ soughtȱ withinȱ thoseȱ parameters.ȱ Theȱ thenȱ Ministerȱ
wasȱ advisedȱ byȱ DCITAȱ ofȱ thisȱ andȱ notedȱ theȱ intendedȱ approach,ȱ includingȱ
thatȱitȱhadȱbeenȱadoptedȱhavingȱregardȱtoȱMinisterialȱstatementsȱinȱParliament.ȱ
Followingȱ receiptȱ ofȱ theȱ expertȱ advice,ȱ theȱ Ministerȱ wasȱ advisedȱ thatȱ
alternativeȱ approachesȱ hadȱ theȱ potentialȱ toȱ provideȱ greaterȱ financialȱ returnsȱ
butȱnotedȱthatȱtheȱgreaterȱrisksȱinvolvedȱwouldȱhaveȱrequiredȱaȱrelaxationȱofȱ
theȱinvestmentȱparametersȱpreviouslyȱoutlinedȱbyȱtheȱgovernment.ȱ
Timelinessȱ
DBCDEȱ notesȱ theȱ ANAOȱ viewȱ thatȱ significantȱ delaysȱ wereȱ experiencedȱ inȱ
developingȱtheȱinvestmentȱstrategyȱandȱassessingȱinvestmentȱreports.ȱ
TheȱoriginalȱBillȱprovidedȱforȱtheȱcreationȱofȱtheȱFundȱusingȱtheȱproceedsȱfromȱ
theȱ finalȱ saleȱ ofȱ Telstra,ȱ whichȱ eventuatedȱ onȱ 28ȱ Februaryȱ 2007.ȱ Thisȱ originalȱ
timingȱ wouldȱ haveȱ allowedȱ forȱ consideredȱ planningȱ andȱ analysis.ȱ However,ȱ
theȱBillȱwasȱamendedȱbyȱtheȱParliamentȱtoȱrequireȱanȱimmediateȱestablishmentȱ
ofȱ theȱ Fund,ȱ bringingȱ forwardȱ itsȱ creationȱ byȱ 17ȱ months.ȱ Thisȱ requiredȱ theȱ
Departmentȱ toȱ immediatelyȱ manageȱ theȱ Fundȱ whileȱ atȱ theȱ sameȱ timeȱ workȱ
withȱFinanceȱandȱTreasuryȱtoȱdevelopȱtheȱFund’sȱinvestmentȱandȱmanagementȱ
arrangements.ȱ
Developingȱ andȱ implementingȱ theȱ arrangementsȱ wasȱ aȱ complexȱ processȱ forȱ
theȱ threeȱ agenciesȱ involvedȱ (DCITA,ȱ Financeȱ andȱ Treasury)ȱ andȱ requiredȱ
carefulȱ development,ȱ reviewȱ andȱ implementationȱ ofȱ theȱ necessaryȱ approvalȱ
processesȱ onȱ eachȱ ofȱ theȱ keyȱ documents.ȱ Asȱ theȱ firstȱ initiativeȱ ofȱ itsȱ type,ȱ
involvingȱ veryȱ significantȱ publicȱfundsȱ inȱrespectȱ ofȱwhichȱclearȱ Governmentȱ
commitmentsȱ hadȱ beenȱmadeȱ regardingȱinvestmentȱ returns,ȱ itȱ wasȱimportantȱ
thatȱ thisȱ developmentȱ workȱ wasȱ consultative,ȱ thoroughȱ andȱ fullyȱ consideredȱ
soȱ asȱ toȱ ensureȱ thereȱ wereȱ robustȱ managementȱ andȱ comprehensiveȱ reportingȱ
arrangementsȱforȱtheȱFund.ȱ
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Appendix 1

DBCDEȱ holdsȱ theȱ viewȱ thatȱ theȱ responsibleȱ agenciesȱ (DCITAȱ andȱ Finance),ȱ
andȱ ourȱ partnerȱ inȱ theȱ exerciseȱ (Treasury),ȱ actedȱ appropriatelyȱ inȱ carefullyȱ
progressingȱ theȱ processesȱ requiredȱ toȱ establishȱ anȱ appropriateȱ setȱ ofȱ
investmentȱ structures.ȱ Theȱ experienceȱ developedȱ inȱ implementingȱ thisȱ Fund,ȱ
however,ȱ hasȱ providedȱ aȱ broaderȱ baseȱ ofȱ expertiseȱ onȱ whichȱ moreȱ recentȱ
similarȱinitiativesȱcanȱbuild.ȱ
ȱ
ȱ
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Series Titles
ANAO Audit Report No.1 2008–09
Employment and Management of Locally Engaged Staff
Department of Foreign Affairs and Trade
ANAO Audit Report No.2 2008–09
Tourism Australia
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Current Better Practice Guides
The following Better Practice Guides are available on the Australian National Audit
Office Website.
Developing and Managing Internal Budgets

June 2008

Agency Management of Parliamentary Workflow

May 2008

Public Sector Internal Audit
An Investment in Assurance and Business Improvement

Sep 2007

Fairness and Transparency in Purchasing Decisions
Probity in Australian Government Procurement
Administering Regulation

Aug 2007
Mar 2007

Developing and Managing Contracts
Getting the Right Outcome, Paying the Right Price

Feb 2007

Implementation of Programme and Policy Initiatives:
Making implementation matter

Oct 2006

Legal Services Arrangements in Australian Government Agencies

Aug 2006

Preparation of Financial Statements by Public Sector Entities

Apr 2006

Administration of Fringe Benefits Tax

Feb 2006

User–Friendly Forms
Key Principles and Practices to Effectively Design
and Communicate Australian Government Forms

Jan 2006

Public Sector Audit Committees

Feb 2005

Fraud Control in Australian Government Agencies

Aug 2004

Security and Control Update for SAP R/3

June 2004

Better Practice in Annual Performance Reporting

Apr 2004

Management of Scientific Research and Development
Projects in Commonwealth Agencies

Dec 2003

Public Sector Governance

July 2003

Goods and Services Tax (GST) Administration

May 2003

Building Capability—A framework for managing
learning and development in the APS

Apr 2003

Administration of Grants

May 2002

Performance Information in Portfolio Budget Statements

May 2002
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Some Better Practice Principles for Developing
Policy Advice
Rehabilitation: Managing Return to Work

Nov 2001
June 2001

Business Continuity Management

Jan 2000

Building a Better Financial Management Framework

Nov 1999

Building Better Financial Management Support

Nov 1999

Commonwealth Agency Energy Management

June 1999

Security and Control for SAP R/3

Oct 1998

Controlling Performance and Outcomes

Dec 1997

Protective Security Principles(in Audit Report No.21 1997–98)

Dec 1997ȱ
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