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Summary

Introduction

1. The Department of Immigration and Citizenship’s (DIAC’s) purpose is
to build Australia’s future through the well-managed entry and settlement of
people. To achieve its purpose, in 2010-11 DIAC had a budget of $2.2 billion
and 7284 full-time staff in Australia and overseas.!

2. An important part of DIAC’s role is to implement the Government’s
immigration policies in accordance with the Migration Act 1958 (Migration
Act), the objective of which is to “... regulate, in the national interest, the
coming into, and presence in, Australia of non-citizens’. A non-citizen must
apply for and be granted a visa to lawfully enter and remain in Australia. To
be eligible for a visa, applicants must satisfy DIAC’s decision-makers that they
meet certain criteria, including the character requirements. Once a visa has
been granted, a visa applicant becomes a visa holder. DIAC may cancel a visa
in certain circumstances, such as when a visa holder no longer satisfies the
character requirements.

The character requirements

3. Section 501 of the Migration Act (s501) establishes the character
requirements. The purpose of the character requirements is to protect the
public through the refusal of visa applications or cancellation of visas to
non-citizens who may be of concern for reasons such as their criminal record
or associations, past and present criminal or general conduct, or the risk they
pose to the community if allowed to enter or remain in Australia.?

4. Character decisions are made in two stages. Firstly, a visa applicant or
holder must satisfy the decision-maker that they pass the character test.?
Secondly, if a visa applicant or holder fails the character test, the
decision-maker may exercise discretion to refuse a visa application or cancel a

Department of Immigration and Citizenship, Portfolio Budget Statements 2010-11, Immigration and
Citizenship Portfolio, Budget Related Paper No.1.13, Commonwealth of Australia, May 2010, pp.6, 13,
21, 30, 39, 46, 64 and 72.

2 Migration Act 1958 (Cth), s501(6).

The character test is described in Appendix 2.
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visa on character grounds.* A Ministerial Direction, Direction [No.41]-Visa
refusal and cancellation under s501, provides further guidance to DIAC officers
when exercising this discretionary power.

5. The initial character screening of visa applicants is undertaken by
DIAC’s network of processing centres in Australia and overseas.
Visa applicants identified to be of potential character concern are to be referred
to DIAC’s National Character Consideration Centre (NCCC) for character
assessment under s501 of the Act. In relation to visa holders, the NCCC
directly identifies persons for character assessment primarily through prisoner
lists provided by state and territory departments of corrections. Staff of the
NCCC assess visa applicants and holders against s501 of the Act and
decision-makers make the decision whether or not to refuse the visa
application or cancel the visa.

6. The majority of character decisions are positive. Most visa applications
pass unhindered through the character screening process, and only a small
minority of visa holders are identified for consideration under s501 of the Act.
In 2009-10, DIAC processed 4 322 710 temporary and permanent visas, while
the NCCC administered 1519 cases, refusing 156 visa applications and
cancelling 58 visas on character grounds.

Audit objectives and scope

7. The objective of this audit was to assess the effectiveness of DIAC’s
administration of the character requirements of the Migration Act. Particular
emphasis was given to the following areas, as they related to the character
requirements:

. policies, guidance and training for staff to support the administration of
s501 of the Act;

J processes to identify visa applicants and holders of character concern,
administer cases and make decisions; and

° management arrangements supporting s501 processing.

Factors the decision-maker must consider in exercising this discretionary power include: the risk to the
Australian public; international obligations; length of time in Australia; and age upon arrival.

Minister for Immigration and Citizenship, Direction [No.41] — Visa refusal and cancellation under s501,
Commonwealth of Australia, 3 June 2009.
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Summary

8. Concurrent with this audit, the ANAO audited the effectiveness of
DIAC’s administration of the character requirements of the Australian
Citizenship Act 2007 (Citizenship Act). The citizenship audit (ANAO Audit
Report No.56 2010-11, Administering the Character Requirements of the Australian
Citizenship Act 2007) has been tabled as a compendium report to this audit.

Overall conclusion

9. DIAC grants approximately 4.3 million visas annually and, at any point
in time, there are around 1.4 million non-citizens in Australia. Managing the
flow of people across Australia’s borders requires a balance between
facilitating movement and control. To lawfully enter and stay in Australia, a
non-citizen must apply for and be granted a visa. To be eligible for a visa,
applicants must satisfy DIAC’s decision-makers that they meet the criteria
specific to the visa for which they have applied, including the character
requirements outlined in s501 of the Act. Once granted a visa, a visa applicant
becomes a visa holder. DIAC may cancel a visa if the visa holder no longer
satisfies the character requirements.

10. Overall, DIAC has established a sound framework for identifying and
processing visa applicants and holders of potential character concern. DIAC
has provided extensive guidance to its staff about the character requirements,
and established processes to identify and assess visa applicants and holders
with criminal histories. The department’s relatively new centralised s501
decision-making wunit, the NCCC, has also implemented adequate
arrangements to manage the assessment of s501 cases that have been referred
to it by visa processing centres. However, there are shortcomings in the
implementation of this framework that reduce its effectiveness. These
shortcomings arise from the:

. narrow administrative focus adopted to identify and assess persons of
potential character concern; and

J limitations in the arrangements to assure the completeness and
reliability of the information needed to identify and assess persons of
potential character concern.

11. The Migration Act, and the associated Ministerial Direction, establish
the legislative framework for administering the character requirements. The
requirements are quite broad, requiring consideration of a person’s
documented criminal convictions (substantial criminal record) to the more
general consideration of their associations, general conduct and risk they
ANAO Audit Report No.55 201011
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might pose to the Australian community. In practice, the department’s
assessment of s501 cases primarily focuses on whether a person’s background
constitutes a substantial criminal record. This focus does not give full effect to
the Migration Act, Ministerial Direction and DIAC’s guidance, which support
the broader interpretation of the character requirements. Consequently, cases
that do not meet the strict thresholds set for substantial criminal record are not
routinely assessed by the NCCC. The ANAO identified a number of cases
where such assessment may have been warranted. The focus on substantial
criminal record has also resulted in a practice of some staff in DIAC’s visa
processing centres being reluctant to refer visa applications to the NCCC from
applicants that are potentially of character concern but do not meet the
substantial criminal record element.

12. To conduct character assessments the NCCC relies on information
provided to it by internal and external stakeholders. DIAC’s visa processing
centres are to refer visa applicants of potential character concern to the NCCC.
The information provided in this referral is used by the NCCC to determine if,
in the first instance, a visa applicant should be considered under s501 of the
Act and, in the second instance, as the basis for further investigation of the
applicant’s character. External stakeholders, particularly state and territory
departments of corrections, provide the NCCC with the names and other
relevant details about visa holders. This information enables the NCCC to
identify and assess visa holders for potential cancellation of their visa under
s501 of the Act.

13. DIAC has put in place arrangements that facilitate the flow of this
information to the NCCC. However, the current arrangements do not give
DIAC assurance that the information received by the NCCC from external
stakeholders is reliable, and that all relevant visa applications of character
concern are being referred to the NCCC from visa processing centres. These
limitations can be addressed by:

. formalising arrangements with external stakeholders, particularly
departments of corrections, that provide DIAC with the information
necessary to identify and assess visa holders of character concern under
s501 of the Act; and

J implementing a quality review process to check that visa applicants of
character concern are consistently identified and referred, by visa
processing centres to the NCCC, for consideration under s501 of the
Act.

ANAO Audit Report No.55 2010-11
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14. With DIAC’s focus on the substantial criminal record element of the
character test, together with shortcomings in the completeness and reliability
of information flows to the NCCC, the department’s ability to identify and
assess the character of visa applicants and visa holders is constrained.
Consequently, there is a small but potentially significant risk that persons of
character concern may enter and remain in Australia. To this end, the ANAO
has made four recommendations aimed at improving the effectiveness of
DIAC’s administration of the character requirements of the Migration Act.

Key findings

Policy, guidance and training

15. The Migration Act and the Ministerial Direction [No.41]-Visa refusal and
cancellation under s501 establish the character requirements that apply to visa
applicants and holders. The requirements include a broad character test and
discretionary power to refuse an application or cancel a visa. To support the
administration of the character requirements, DIAC has developed operational
guidance for all staff administering the character requirements.® However, this
guidance does not reflect DIAC’s more recent administrative changes. Other
NCCC resource documents and the Character Helpdesk also provide
assistance to staff administering s501 of the Act.

16. DIAC’s visa processing centres in Australia and overseas, the NCCC
and DIAC’s national office share responsibility for administering the character
requirements. While the arrangements for administering s501 of the Act are
complex, the ANAO observed that each of these stakeholders generally
understands their role and the role of others in administering character cases.
With the centralisation of s501 assessments in the NCCC in 2010, the NCCC’s
Principal Assessor should be making the majority of s501 decisions. However,
the delegation of s501 powers has not been updated to reflect these new
arrangements. Consequently, at the time of the audit, there were 181 officers
throughout the DIAC processing network still authorised to make character
decisions.

e Department of Immigration and Citizenship, Procedures Advice Manual3: Act — Character — s501 — The

character test, visa refusal and visa cancellation, (unpublished) 1 January 2010.
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17. Section 501 induction and training for staff administering the character
requirements is generally developed and delivered on an ad hoc basis. DIAC
does not have a consistent national approach for the delivery of induction and
training, except for overseas posted staff. DIAC is currently re-designing its
training curriculum, including a role specific course for s501 administrators.

Identifying clients of character concern

18. Visa applications are assessed by processing centres, and persons of
character concern should be referred to the NCCC for assessment and decision
about whether or not their application should be refused under s501 of the Act.
DIAC uses several strategies to identify visa applicants of character concern.
These strategies include requiring visa applicants to make declarations about
character, checking DIAC’s MAL during visa application processing and
requiring some applicants to provide penal certificates. This information is
included in referrals from visa processing centres to the NCCC. However,
DIAC’s quality review of the referral process is limited and, currently, does not
verify whether visa applicants of character concern are consistently being
identified and referred by visa processing centre staff to the NCCC.
Furthermore, requiring persons of potential character concern to declare these
matters relies on their honesty and MAL will only alert officers to applicants
whose identity has been entered on the database due to previous immigration
concerns. Also, penal certificates from many countries are either not required,
not reliable or not available.

19. Once applicants are granted visas, they become visa holders. Visa
holders must continue to satisfy the character requirements or risk visa
cancellation under s501 of the Act. DIAC’s strategies to identify visa holders of
character concern include: checking incoming passenger cards for character
declarations; checking entries on MAL when holders enter Australia; and the
NCCC receiving prisoner lists from state and territory departments of
corrections to identify visa holders who have been imprisoned in Australia.
The information the NCCC receives from state and territory departments of
corrections contain the details of, on average, 2743 incoming prisoners
per month.

20. DIAC has not developed a standard approach to receiving incoming
prisoner lists, and the number and type of prisoners referred varies between
states and territories. Also, while DIAC has been receiving incoming prisoner
lists since 2007, little progress has been made on a project to identify prisoners
who entered prison prior to this time. In addition, the arrangements to obtain
ANAO Audit Report No.55 201011
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these lists are informal—there is no formal agreement with the states and
territories to provide incoming prisoner lists to DIAC. Without the prisoner
lists, DIAC’s ability to identify visa holders who should be considered under
s501 of the Act would be severely restricted.

Processing and deciding character cases

21. The NCCC has a number of processes for assessing character cases.
After a preliminary assessment to determine if further assessment of the visa
applicant or visa holder’s character is appropriate, NCCC case officers decide
which of the processes (administrative finalisation, streamlined issues paper or
full issues paper) to use in the first instance. Each of the processes, from the
preliminary assessment to the full issues paper, increases in complexity, as
does the information available to the NCCC to assess a visa applicant’s or
holder’s character. The ability to select the most appropriate process for each
case allows DIAC to filter and risk manage the character caseload, thereby
enhancing administrative efficiency. The NCCC has developed a Refusal Risk
Matrix to guide case officers in determining whether a visa applicant’s
character should be further assessed and, if so, through which process. A
similar risk matrix for the processing of visa holder cases has not been
developed.

22, The proportion of character cases processed using the least complex
approach (the administrative finalisation) is comparatively few in comparison
with the proportion of s501 cases that did not result in visa refusal or
cancellation.” Conversely, a comparatively large proportion of cases were
progressed through the more complex issues paper processes, but were not
refused or not cancelled. As such, there may be value in the NCCC identifying
opportunities to increase the number of cases processed using processes of
lesser complexity and devote more time and effort to the fewer cases with a
higher likelihood of being refused or cancelled.

23. The information DIAC seeks for character assessments depends on the
processes applied and accumulates from one process to the next. This
information includes penal certificates, information provided by the visa
applicant or holder and, for visa holders, sentencing remarks and prison

T Of the ANAO's sample, 25 per cent of visa applicants and 20 per cent of visa holders were processed as

an administrative finalisation. In 2009-10, 79 per cent of visa applicants and 90 per cent of visa holders
were not refused or cancelled on character grounds.
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reports. The information available for each process was generally sufficient
and appropriate. However, as previously discussed, DIAC has not developed
formal arrangements to facilitate access to information provided by
third parties.

24. DIAC’s approach to identifying and processing character cases is
primarily focused on the substantial criminal record element. Visa applicants
and holders who could be considered under other elements of the character
test, such as association or past and present criminal conduct are often not
considered by the NCCC. In 2009-10, the NCCC’s preliminary assessment of
639 visa holders resulted in decisions not to conduct further character
assessment processes because their prison sentences had generally not met the
substantial criminal record element of the character test. There is no evidence
that the NCCC assessed these visa holders against the other elements of the
character test. The ANAO’s analysis of these cases identified 65 visa holders
for whom further assessment under the past and present criminal conduct
element of the character test may have been warranted. These cases involved
visa holders convicted of assault or grievous bodily harm (42 cases) and
supplying or manufacturing drugs (15 cases), and eight cases where the visa
holder had received multiple sentences. For visa applicant cases, only five of
the ANAO’s sample of 56 cases were assessed under elements other than
substantial criminal record —these cases were considered under the past and
present criminal and/or general conduct element of the test. Three of the five
applicants were not refused a visa under s501 and two cases were undecided at
the time of the ANAQ's analysis.

25. For those visa cases that are referred to the NCCC and progress beyond
preliminary assessment to the final processing stage, the Principal Assessor
decides whether the visa application is refused or, for visa holders, whether
the visa is cancelled. These character decisions are based on the information
provided in the issues paper prepared by case officers in the NCCC. The
80 issues papers reviewed by the ANAO provided sufficient information to
enable the Principal Assessor to make decisions about the character of visa
applicants and holders who had failed the character test because of their

ANAO Audit Report No.55 2010-11
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substantial criminal records.® In addition, decisions were effectively
documented in all cases reviewed.

26. The NCCC generally issues warnings to a visa applicant or holder who
fails the character test, but whose visa has not been refused or cancelled.
Whether the visa applicant or holder has received a prior warning is a
consideration for the decision-maker when deciding whether to refuse or
cancel a visa on character grounds. However, only a small proportion of visa
applicants or holders who had been issued with a warning on one or more
previous occasions had their visa refused or cancelled as a result of the most
recent s501 consideration. While the decision to refuse or cancel a visa on
character grounds rests with the Principal Assessor, DIAC could consider
giving more guidance on the weight to be given to circumstances where
multiple warnings have been previously issued.

27. The quality control officer reviews visa holder cases where it is likely
that the Principal Assessor will cancel a visa; visa application cases that are
likely to be refused are generally not reviewed. However, the consequences of
refusing a visa application from an applicant who is in Australia are similar to
cancelling a visa holder’s visa—removal and exclusion and the person from
Australia. As such, there would be benefit in expanding the quality control
officer’s role to include all onshore visa applicant cases likely to be refused.

28. Most s501 decisions can be appealed to the Administrative Appeals
Tribunal and to the federal courts. In 2009-10, 77 s501 decisions were appealed,
with DIAC winning or the appellant withdrawing from 48 cases (62 per cent).
DIAC does not generally analyse appeal decisions to identify trends in the
reasons for decisions which may have relevance to the broader caseload. The
ANAOQ'’s analysis of appeal decisions over the past two years indicates that the
Administrative Appeals Tribunal had interpreted the considerations in the
ministerial directions differently from DIAC.° There are opportunities for
DIAC to improve its administration of s501 of the Act by reviewing the
information available to the Appeals Tribunal and identifying processes for
seeking access to similar information as part of the assessment process.

Visa applicants and holders who fail the substantial criminal record element of the character test do not
have to be assessed against the other elements of the character test, such as associations and general
conduct.

Direction [No.41] — Visa refusal and cancellation under s501 replaced Direction No.21 — Visa refusal and
cancellation under s501 in June 2009.
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Management arrangements to support s501 processing

29. DIAC’s Strategic Plan identifies the risk that persons of national
security concern or with serious health issues or serious criminal records will
enter Australia. DIAC’s business plans at the group, divisional and branch
levels are aligned to the PBS and Strategic Plan and generally reflect the
contribution required by each stakeholder. However, they do not include a
number of significant tasks, such as a prison census project to identify visa
holders who entered prison prior to 2007.

30. DIAC’s Strategic Risk Profile also identifies the entry into Australia of
persons of national security concern, with serious health issues or with serious
criminal records as a risk. A Risk Assessment Summary, for which DIAC’s
national office is responsible, supports the Strategic Risk Profile. However, the
NCCC and visa processing centres, which are responsible for administering
s501 cases, have not developed s501 risk plans or outlined their approach to
managing risks in administering the character requirements. A particular risk
that has not been formally assessed is the practice of primarily assessing only
one element of the character test, namely the substantial criminal record
element.

31. The key performance indicator for administering s501 of the Act relates
to the effective character screening of visa applications offshore. The key
performance indicator is difficult to measure and no performance target has
been set. Also, the indicator does not include the processing of visa holders in
Australia.

32. There are inconsistencies, within and between, the information that
DIAC publicly reports and its internal management data on the administration
of the character requirements. DIAC was not able to replicate some of its
internal management data, including the number of visa applicants and
holders considered under s501 of the Act in 2009-10. The NCCC’s indicators
and service standards measure timeliness of decision-making. While some
standards were met occasionally, the majority were not. For example,
throughout 2009-10, the NCCC did not achieve the service standards that
require it to finalise 95 per cent of visa applicant cases and 100 per cent of visa
holder cases within 180 days of referral.

ANAO Audit Report No.55 2010-11
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Summary of DIAC’s response

33. DIAC provided the following summary response, and its full response
is shown at Appendix 1.

34. The Department of Immigration and Citizenship (DIAC) welcomes the
opportunity to contribute to the ANAO performance audit Administering the
Character Requirements of the Migration Act 1958 and agrees with the
recommendations. DIAC notes that overall, the ANAO has concluded that
DIAC has established a sound framework for identifying and processing visa
applicants and holders of potential character concern.

35. DIAC notes the suggested improvements to the character framework to
improve effectiveness. DIAC is committed to continually improving the
administration of the character requirements and integrity of the character
program and welcomes these suggestions.

36. The department accepts the recommendations of this report and notes
that work has commenced on a number of measures which address many of
the issues raised. Other initiatives will be considered as a result of this report.

ANAO Audit Report No.55 2010-11
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Recommendations

Recommendation
No. 1

Paragraph 3.28

Recommendation
No. 2

Paragraph 3.49

Recommendation
No. 3

Paragraph 5.12

To gain assurance that its processes for identifying and
referring visa applicants of character concern to the
NCCC are effective, the ANAO recommends that DIAC
implement a risk-based approach to quality reviewing
the processing of visa applications.

DIAC’s response: Agreed.

To provide a formal basis for obtaining the information
necessary to support the identification and assessment of
visa holders of character concern against the character
requirements of the Migration Act 1958, the ANAO
recommends that DIAC:

. takes steps to establish appropriate arrangements
with the relevant authorities to provide this
information; and

o clearly defines its information requirements.
DIAC’s response: Agreed.

To better manage the risks associated with administering
the character requirements of the Migration Act 1958, the
ANAO recommends that DIAC develop a risk

management plan that identifies and assesses these risks,
as well as appropriate mitigation strategies.

DIAC’s response: Agreed.

ANAO Audit Report No.55 2010-11
Administering the Character Requirements of the Migration Act 1958

22



Recommendation
No.4

Paragraph 5.25

Recommendations

To improve its capacity to measure the performance of
its administration of the Migration Act 1958 as it relates

to the character requirements, the ANAO recommends
that DIAC:

. develop and implement a range of relevant
performance indicators; and

J collect, analyse and report performance data
against these performance indicators.

DIAC’s response: Agreed.
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1. Introduction

This chapter provides an overview of the character requirements of the Migration Act
1958, and DIAC’s administration of the requirements. The audit objective and scope
are also outlined.

1.1 The Department of Immigration and Citizenship’s (DIAC’s) purpose is
to build Australia’s future through the well-managed entry and settlement of
people. To achieve its purpose, in 2010-11 DIAC had a budget of $2.2 billion
and 7284 full-time staff located in offices in all Australian states and territories
and in Australian embassies and high commissions in over 60 countries."

1.2 DIAC grants approximately 4.3 million permanent and temporary visas
annually' and, at any point in time, there are around 1.4 million non-citizens
in Australia.”? Managing the flow of people is a complex task requiring a
balance between facilitating movement and control. DIAC principally seeks to
strike this balance through the administration of Australia’s universal visa
system. It is responsible for administering the visa system in accordance with
the Migration Act 1958 (Migration Act) and Migration Regulations 1994
(Migration Regulations). The objective of the Migration Act is to ... regulate,
in the national interest, the coming into, and presence in, Australia of
non-citizens’.?

1.3 To lawfully enter and remain in Australia, a non-citizen must apply for,
and be granted, a visa. To be eligible for a visa, applicants must satisfy DIAC’s
decision-makers that they meet certain criteria, which include the character
requirements, as defined by the Migration Act and Regulations. Alternatively,
DIAC may refuse to grant a visa if the applicant does not meet the eligibility
requirements.

Department of Immigration and Citizenship, Portfolio Budget Statements 2010-11, Immigration and
Citizenship Portfolio, Budget Related Paper No.1.13, Commonwealth of Australia, May 2010, pp.6, 13,
21, 30, 39, 46, 64 and 72.

Department of Immigration and Citizenship, Department of Immigration and Citizenship Annual Report
2009-10, Commonwealth of Australia, October 2010, p.2.

2 Based on 2006 Australian Census data (ABS Cat.N0.2068.0—2006 Census Tables). In the 2006 census,
1.4 million people identified themselves as non-citizens, 17.1 million people identified themselves as
citizens, and 1.3 million people did not respond to the question.

3 Migration Act 1958 (Cth) s 4(1).
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1.4 Once a visa has been granted, a visa applicant becomes a visa holder.
DIAC may cancel a visa in certain circumstances, such as when a visa holder
no longer satisfies the visa conditions. Appendix 3 provides a brief description
of the visa refusal and cancellation powers under the Migration Act. One of
these refusal and cancellation powers relates to the character of a visa
applicant or visa holder.

The character requirements

1.5 The character requirements that apply to visa applicants and holders
are outlined in section 501 (s501) of the Migration Act. These requirements
include a character test. In this respect, the Migration Act differs from the
Australian Citizenship Act 2007 (Citizenship Act), which also refers to character
but does not define it. The purpose of the s501 character requirements is to
protect the public through the refusal of visa applications or cancellation of
visas to non-citizens who may be of concern to the public." Character
assessments, and the decision to refuse a visa application or cancel a visa, are
undertaken in two stages.

1.6 Firstly, a visa applicant or holder must satisfy the decision-maker that
they pass the character test. The elements of the character test are described in
more detail in Appendix 2. A visa applicant or holder may not pass the
character test if they:

° have a substantial criminal record;

. have, or had, an association with a person, organisation or group
reasonably suspected of involvement in criminal conduct;

. are not of good character with regard to their past and present criminal
conduct and/or general conduct; or

. would be at significant risk of: engaging in criminal conduct; harassing,
molesting, intimidating or stalking another person; vilifying, inciting
discord or being a danger to the community if allowed to enter or
remain in Australia.’®

Department of Immigration and Citizenship, Portfolio Budget Statements 2010-11, Immigration and
Citizenship Portfolio, Budget Related Paper No.1.13, Commonwealth of Australia, May 2010, p.47.

'S Migration Act 1958 (Cth), s 501(6).
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1.7 Secondly, if a visa applicant or holder fails the character test, the
decision-maker may exercise a discretionary power to refuse a visa application
or cancel a visa on character grounds. Factors the decision-maker must
consider in exercising this discretionary power include: the risk to the public
should a visa applicant or holder be allowed to enter or stay in Australia;
international obligations; the length of time the person has been in Australia;
and their age on arrival.

1.8 In 2009, the Minister issued Direction [No.41] — Visa refusal and
cancellation under s501 (D41), which provides further guidance to DIAC officers
implementing the Migration Act and Regulations.!® D41 is supported by the
Procedures Advice Manual3 (PAM), which includes a chapter that outlines the
policy and procedures for administering character decisions.!”

1.9 Figure 1.1 and subsequent paragraphs outline the key steps in DIAC’s
s501 processes. Appendix 4 describes this process in more detail.

Figure 1.1
Key steps—processing s501 visa cases

Visa applicant identified Referred to the National Visa holder identified as
as of potential character — Character Consideration <€— of potential character
concern Centre concern

I
\ 4 v

Requires further Does not require further

l_ assessment under s501 assessment under s501

Visa holder — Noti:e of/l(r;tention _to C_onsider
Al e CENmEEE Refusal/Cancellation issued Not refused
v or cancelled
Visa applicant — Visa applicant’s or holder’s
information with referral response received

v

Issues Paper prepared for
decision-maker

Refused or

cancelled

Source: ANAO representation.

1.10  The initial character screening of visa applicants is undertaken by
processing centres in Australia and overseas. Visa applicants identified to be of
potential character concern are to be referred to DIAC’s National Character

Minister for Immigration and Citizenship, Direction [No.41] — Visa refusal and cancellation under s501,
Commonwealth of Australia, 3 June 2009.

Department of Immigration and Citizenship, PAM3: Act — Character s501 — The character test, visa
refusal & visa cancellation, (unpublished) 1 January 2010.
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Consideration Centre (NCCC) for character assessment under s501 of the Act.
Visa holders are primarily identified by the NCCC for character assessment
through incoming prisoner lists provided by state and territory departments of
corrections. The NCCC assesses visa applicants or holders against the
character test and makes a decision about whether or not to refuse the visa
application or cancel the visa.

1.11  The majority of character decisions are positive. Most visa applications
pass unhindered through the character screening process, and only a small
minority of visa holders are identified for consideration under s501 of the Act.
In 2009-10, DIAC processed 4 322 710 temporary and permanent visas, while
the NCCC administered 1519 cases, refusing 156 visa applications and
cancelling 58 visas on character grounds. This represents less than one per cent
of total visa refusals and less than one per cent of total visa cancellations
respectively.'® Table 1.1 provides an overview of the NCCC’s caseload for
2009-10.

Table 1.1
The NCCC character caseload for 2009-10

Applicant failed

Undecided Applicant the character \_Iisa_

" applications

cases as at passed the test but visa e — p—

1/07/2010 character test granted or .
retained visas cancelled

Visa Applicants 968 232 89 491 156
Visa Holders 1502 911 20 513 58
Total 2470 1143 109 1004 214

Source: ANAO analysis of DIAC’s 2009-10 Annual Report, the NCCC Performance Dashboard and data
provided to the ANAO by DIAC.

1.12  The impact of a decision to refuse a visa application or cancel a visa can
be significant. Section 503(1) of the Migration Act states that visa applicants
who have had their visa application refused and visa holders who have had
their visa cancelled under s501 of the Act are excluded from Australia for a
period determined by the Migration Regulations. As outlined in Figure 1.2, the
impact of character decisions, including exclusion periods, vary depending on
the location of the applicant and grounds for refusal or cancellation.

" In 2009-10, DIAC refused 173 754 and cancelled 38 633 visas. DIAC's systems identify the section of
the Act under which a visa was refused or cancelled, but do not record the reasons for refusal or
cancellation. For example, of the visas cancelled in 2009—10, the majority (22 024 visas) were cancelled
under section 128 of the Migration Act (Cancellation of visas of people outside Australia).
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Figure 1.2
Impact of visa refusal or cancellation

. No exclusion period applies.
Refused on any element ) ) )
of the character test. . May re-apply for a visa at any time and, if

granted, enter Australia.

Visa applicants

Cancelled due to . Becomes unlawful non-citizen subject to
. substantial or past and immigration detention.
Visa holders t criminal ) .
present crimina . Removed from Australia and subject to
conduct. permanent exclusion.

. Becomes unlawful non-citizen subject to

Cancelled due to other immigration detention.
Visa holders elements of the ) )
character test.' ° Removed from Australia and subject to

12 month exclusion.

Note 1:  Other elements of the character test include association and the risk that a visa applicant or holder
may vilify a segment of the community if allowed to enter or remain in Australia.

Source: ANAO representation of the exclusion periods for decisions to refuse a visa application or cancel a
visa under s501, as prescribed by sections 198 and 503 of the Migration Act and special return
criteria 5001 and 5002 in Schedule 5 of the Migration Regulations.

Previous ANAO audits

1.13  The ANAO has not previously audited DIAC’s administration of the
character requirements of the Migration Act. In 200607, the ANAO audited
the department’s administration of the health requirement of the Migration
Act" and, in 2008-09, DIAC’s management of the Movement Alert List.0

' ANAO Audit Report No.37 2006—07, Administration of the Health Requirement of the Migration Act 1958.
2 ANAO Audit Report No.35 2008-09, Management of the Movement Alert List.
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The audit

Audit objective and scope

1.14  The objective of this audit was to assess the effectiveness of DIAC’s
administration of the character requirements of the Migration Act. Particular
emphasis was given to the following areas:

J policies, guidance and training for staff to support the administration of
s501 of the Act;

J processes to identify visa applicants and holders of character concern,
administer cases and make decisions; and

] management arrangements supporting s501 of the Act processing.

1.15 The ANAO's audit focused on s501 of the Migration Act. The audit did
not assess the administration of the public interest criteria or behaviour
concern non-citizen requirements.?!

1.16 Concurrent with this audit, the ANAO audited the effectiveness of
DIAC’s administration of the character requirements of the Australian
Citizenship Act 2007 (Citizenship Act). The citizenship audit (ANAO Audit
Report No.56 2010-11, Administering the Character Requirements of the Australian
Citizenship Act 2007) examined similar areas to those described above, and has
been tabled as a compendium report to this audit.

Audit methodology

117 In undertaking this audit, the ANAO reviewed DIAC files in its
national office (NatO) and the NCCC. The audit team also interviewed DIAC
personnel in three of DIAC's visa processing centres, the NCCC and NatO.

1.18 The ANAO examined a sample of 111 (56 visa applicant and 55 visa
holder) cases that had been referred to the NCCC. The judgemental sample
included 34 undecided cases and 77 cases that had been decided in 2009-10.

' The Migration Regulations prescribe a number of public interest criteria (PIC) relevant to s501. PIC 4001

re-states the character test and is the mechanism by which s501 is applied to most visa types. PIC 4002
states that an applicant cannot be granted a visa if the Australian Security Intelligence Organisation
assesses the person to be a risk to Australia’s security. PIC 4003 states that an applicant cannot be
granted a visa if the Minister for Foreign Affairs determines that the person’s presence in Australia would
be contrary to Australia’s foreign policy interests. The behaviour concern non-citizen requirements apply
to New Zealand citizens arriving in Australia (see Chapter 3).
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Cases were selected to ensure a mixture of decision outcomes, processes
employed to reach a decision and decision-makers. The sample cases were also
selected to ensure a variety of visa applicant and holder attributes, such as age
of a visa applicant or holder, nationality and visa type applied for or held.

119 The audit was conducted in accordance with the ANAO Auditing
Standards at a cost of $222 000.22

Report structure

1.20  This report has a further four chapters, as described in Figure 1.3.
Figure 1.3
Report structure

This chapter describes the legislative and policy framework of the character
Chapter 2 requirements and examines the guidance developed by DIAC to support its
Policy, Guidance and administration of the requirements. The chapter also analyses the roles and
Training responsibilities of DIAC’s officers administering s501 of the Act and the training
provided for them.

Chapter 3 . . . o .
This chapter examines the strategies used by DIAC to identify visa applicants

Identifying Clients of and holders of character concern.
Character Concern

Chapter 4 . . .
This chapter examines DIAC’s processes for assessing persons of character

Processing and concern and deciding character cases. The chapter also analyses appeals of

geciding Character DIAC’s character decisions and how it seeks to learn from appeal outcomes.
ases

Chapter 5

This chapter examines DIAC’s management arrangements to support the
Management administration of the character requirements of the Migration Act. DIAC'’s
Arrangements to planning processes, risk management strategies and reporting against

Support s501 program objectives in relation to character requirements is also discussed.
Processing

2 As mentioned in paragraph 1.16, this report is one of a compendium (with ANAO Audit Report No.56).

The combined cost was $444 000.
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2. Policy, Guidance and Training

This chapter describes the legislative and policy framework of the character
requirements and examines the guidance developed by DIAC to support its
administration of the requirements. The chapter also analyses the roles and
responsibilities of DIAC’s officers administering s501 of the Act and the training
provided for them.

2.1 Legislation and policy provide the framework for administering the
functions and services of government. Staff administering legislation and
government policy should be supported by clearly defined roles and
responsibilities, appropriate training and current guidance materials.

2.2 The ANAO reviewed the legislation and policy governing the
administration of the character requirements of the Migration Act, including
the roles and responsibilities of staff. The guidance, induction and training
provided by DIAC to staff administering the character requirements of the
Migration Act were also examined.

Legislation, policy and guidance framework

2.3 Figure 2.1 illustrates the hierarchy of legislation, policy and guidance
relevant to the character requirements.

Figure 2.1
Character policy and guidance hierarchy

Migration Act and Regulations: h

a. Establishes the legislative framework for the character provisions.

b. Defines the character test and substantial criminal conduct. )
~

Direction [No.41]-Visa refusal and cancellation under s501 :
a. Explains all elements of the character test.
b. Explains the considerations relevant to the discretion to cancel or refuse. )

Procedures Advice Manual3: Act — Character — s501 — The character )
test, visa refusal and visa cancellation:

a. Explains the legislative framework, D41 policy and some departmental
procedures for character cases. )

Other documents and guidance: )
a. PAM - Penal Checking Procedures provides guidance on seeking penal
certificates.

b. NCCC resource documents dealing with processing of s.501 cases. )

Source: ANAO representation.
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The Migration Act and Direction No.41

24 The Migration Act sets out the visa eligibility requirements, including
s501, which establishes the character requirements. D41 provides further
guidance to support DIAC officers administering s501. Section 501 of the Act
places the onus on a visa applicant or holder to satisfy the Minister or
delegated decision-makers that they pass the character test. If a visa applicant
or holder does not satisfy the character test, the Minister has discretion to
refuse an application or cancel a visa on character grounds.?

The character test

2.5 Unlike the character requirements of the Citizenship Act, s501 of the
Migration Act is detailed and prescribes a broad character test.* The character
test has four elements. Firstly, a visa applicant or holder may not pass the
character test if, under s501(6)(a), they have a substantial criminal record. The
reasons a person would fail the character test due to a substantial criminal
record include: where they have been sentenced to prison for more than
12 months or received multiple sentences in excess of two years.?

2.6 Sections 501(6)(b),(c) and (d) contain the three other elements, which
are more subjective and include where a visa applicant or holder:

J has or had an association with a person, organisation or group
reasonably suspected of involvement in criminal conduct;

J is not of good character with regard to their past and present criminal
conduct and/or their general conduct; or

o would be at significant risk of: engaging in criminal conduct; harassing,
molesting, intimidating or stalking another person; vilifying, inciting
discord or being a danger to the community if allowed to enter or
remain in Australia.?

= Migration Act 1958 (Cth) ss 501(1), (2), (3). Note: for visa holders, the Minister must also reasonably

suspect that the person does not pass the character test.

#  The Citizenship Act requires an applicant for citizenship to satisfy the Minister that they are of good

character at the time of the decision on their application, but does not define this concept.

% Migration Act 1958 (Cth) s 501(7). A person may also fail the character test due to a substantial criminal
record if they were sentenced to death, life imprisonment, or were acquitted of offences due to insanity.

% Migration Act 1958 (Cth) s 501(6).
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2.7 The Migration Act does not further define these latter three elements of
the character test. However, D41 provides direction for DIAC officers
implementing the character test. For example, D41 identifies the factors that
contribute to a visa applicant or holder failing the association grounds of the
character test. These factors include the nature, degree, frequency and duration
of the association, and the person’s sympathy or support for an associate’s
criminal conduct.

Discretionary decision to cancel or refuse

2.8 The second stage of character decision-making is the discretionary
power to refuse an application or cancel a visa once a person is found to fail
the test. The Migration Act does not describe this power. However, D41 lists
and describes the considerations that the decision-maker must reflect on when
exercising the discretionary power (see Table 2.1).

Table 2.1

Primary and other considerations

Primary considerations Other considerations

Protection of the Australian community, including
seriousness of the relevant conduct and risk the
conduct may be repeated.

The nature and extent of any relationships in
Australia, including business, family or other ties.

Whether the person was a minor when they began The person’s age, such as whether they are elderly

living in Australia. or a minor.
Length of time a person had been resident in The person’s health and access to relevant
Australia before engaging in criminal conduct. treatment for iliness offshore.

Relevant international obligations, including but not | Links to the country of removal.

limited to, the best interests of the child and non- - -
refoulement obligations.1 Hardship that may be caused to the person or family

members resident in Australia.

Level of education, including capacity of the person
to advocate against cancellation or refusal, or efforts
made to improve their education and increase
capacity to positively contribute to society.

Whether DIAC has previously warned the person
about conduct that may result in cancellation of their
visa under s501 of the Act.

Note 1:  Non-refoulement is a principle in international law that, in general, prevents the return of refugees
to a country where they are likely to be persecuted.”’

Source: Minister for Immigration and Citizenship, Direction [No.41] — Visa refusal and cancellation under
s501, Commonwealth of Australia, 3 June 2009, pp.11-19.

¥ Convention relating to the Status of Refugees, opened for signature 28 July 1951, ATS 1954 No.5,

art 33, (entered into force 22 April 1954).
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2.9 Decision-makers are required to take into account all primary
considerations and any other considerations relevant to each case. D41 states
that the other considerations should normally be given less weight than the
primary considerations. DIAC officers advised the ANAO that the Migration
Act and D41 were wuseful for administering character cases and
decision-making. Taken together, the Migration Act and D41 provide adequate
direction about the elements of the character test and the discretionary power
to refuse an application or cancel a visa.?®

Procedures Advice Manual

210 The Procedures Advice Manual (PAM) provides operational guidance
to DIAC staff implementing the Migration Act and Regulations. PAM contains
a chapter on character entitled Procedures Advice Manual3: Act — Character — s501
— The character test, visa refusal and wvisa cancellation (PAM — Character).
PAM - Character provides guidance on the:

J legislative and policy framework, including the application of the
character test and power to refuse a visa application or cancel a visa on
character grounds; and

J procedures for assessing the character of visa applicants and holders
under s501 of the Act.

211 PAM - Character is intended to be used by all staff administering the
character requirements. It was updated and reissued on 1 January 2010. The
update addressed significant changes in character processes, such as the
consolidation of character cases in the NCCC and introduction of D41 on
15 June 2009. However, more recent changes to s501 processes, such as the
appointment of the Principal Assessor, are not reflected in the
PAM - Character. DIAC is reviewing PAM — Character and has advised the
ANAQO that an updated version will be available to staff in mid-August 2011.

212  The ANAO explored with DIAC staff their views of PAM — Character.
DIAC officers interviewed by the ANAO were generally aware of the
document and could access it through the department’s central information
repository, Legend.”” However, staff opinions about its relevance and

% The Migration Act and D41 do not describe the process for assessing character cases under s501. This

administrative guidance is covered by PAM — Character (described later in this section).

% Legend is DIAC's central repository for legislation, regulations and departmental guidelines. It can be

accessed through the DIAC’s intranet homepage.
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usefulness varied. NCCC staff stated that, generally, the Migration Act and
D41 provide sufficient guidance about the character test and discretion to
refuse or cancel a visa and that they had a good understanding of character
processes without further guidance. Other staff in visa processing centres
viewed PAM — Character guidance as necessary and satisfactory; but reported
that it provided a substantial amount of information that could be better
focused.

213  Staff in the NCCC specialise in the administration of s501 cases. As
such, NCCC staff informed the ANAO that they require guidance on only key
policy and operational issues. On the other hand, the processing centres deal
with few character cases and only require sufficient guidance to identify
applicants of character concern and refer cases to the NCCC. Therefore, there
may be value in DIAC targeting PAM — Character to the needs of the different
stakeholders, rather than having one document addressing all requirements.

214 PAM also contains a separate chapter on penal checking procedures
entitted PAM3: Sch4/4001 Penal checking procedures (PAM —Penal checking
procedures). The chapter outlines the requirement to seek penal certificates
from visa applicants and the procedures to be followed by applicants to obtain
penal certificates from specific countries.

NCCC resource documents

215 The NCCC has developed two resource documents that provide
operational guidance for its staff processing s501 cases. The first document
provides guidance on receiving visa holder referrals, checking the visa holder’s
status and determining s501 liability, and seeking relevant information for
character assessments. The second provides guidance on engaging with the
visa applicant or holder, drafting decision-making documents, and
post-decision procedures.

216 The ANAO observed that parts of the first resource document were
out-of-date®, while the second had been updated in May 2010. Nevertheless,
the resource documents are useful tools to assist NCCC case officers
administering s501 cases. DIAC advised the ANAO that it has assigned
responsibility for periodically reviewing these documents to a newly

% For example, the first resource document advised case officers to seek state corrections information for

Australian Capital Territory prisoners from New South Wales contacts until December 2008, with no
information provided on the processes to be applied post-2008.
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appointed decision support officer, to ensure that they remain current and
relevant.

Character Helpdesk

217 The Character Helpdesk provides character policy and procedural
advice to visa processing centres. It also administers requests from processing
centres seeking approval to grant a visa application without receiving an
otherwise required penal certificate (penal waivers).’! The Character Helpdesk
receives around 6000 requests for support each year. Figure 2.2 shows the
breakdown of requests for the past four years and illustrates that the profile of
requests to the Character Helpdesk has changed.

Figure 2.2
Character Helpdesk requests, by main classifications

5000

4000

3000

2000

1000

0
2006-07 2007-08 2008-09 2009-10
B Penal waivers s501 enquiries = MAL match Controversial visitors

Source: ANAO analysis.

218 DIAC informed the ANAO that it does not analyse Helpdesk data
because its database has limited functionality for searching and extracting
meaningful information, making analysis time consuming and costly.
Nevertheless, while a balance needs to be achieved between the costs and
benefits of analysing Helpdesk data, the ANAO suggests that analysis would
assist DIAC to better understand the reasons for trends in the data, such as
why the number of penal waiver requests is increasing, and to identify training
needs and areas in PAM - Character that require review and updating.

¥ Penal certificates and waivers are discussed in more detail in Chapter 3.
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Roles and responsibilities

219 DIAC’s visa processing centres in Australia and overseas, the NCCC
and NatO share responsibility for administering the character requirements of
the Migration Act. The arrangements, which are outlined in Figure 2.3, are
complex, but the ANAO observed that each stakeholder generally understands
their role, and the role of others, in administering character cases. The
following section outlines the role of these key stakeholders.

Figure 2.3
Key stakeholders involved in administering s501 of the Migration Act

Client Services Group
Visa processing centres
Conduct character

checking
requirements.

Receive and process
visa applications.

Identify individuals of
character concern.

Complete a referral to
the NCCC.

Client Services Group

Global Manager Character and Principal Assessor’

Refer cases to the
relevant
decision-maker.

Review prison lists
and referrals to
assess liability.

Develop issues
papers to inform
decision-making.

Quality control of
cases where
cancellation is likely.

Policy and Program Management Group

Compliance and Case Resolution Division

Strategic Framework and Stakeholder
Engagement Branch

Character and Case Management Branch

Character and Cancellation Framework Section
develops policy and is responsible for the
legislative framework and D41.

Character Program Management Section
manages the character helpdesk and program
management unit.

Note 1:

The Principal Assessor is physically located in Melbourne but is part of the Policy and Program
Management Group.

Source: ANAO representation.

Visa processing centres

2.20  Visa processing officers located in processing centres in DIAC’s state
and territory offices and overseas posts receive and process visa applications.
These processing officers are delegated power under s65 of the Migration Act
(s65) to grant visas to applicants who meet all visa conditions, including the
character requirements. Processing officers may also refuse visa applications,
but should not refuse on character grounds under s65 of the Act. If concerns
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about a visa applicant’s character are identified, the processing officer decides
whether to refer the applicant to the NCCC for an assessment under s501 of the
Act.

221 Once an applicant has been referred to the NCCC for character
assessment, the processing officer should wait for the NCCC to refuse a visa
application on character grounds, or refer the application back to the
processing officer with advice that it will not be refused under s501 of the Act.
If the application is referred back to the processing officer, a visa is granted if
all other criteria are met.

National Character Consideration Centre

2.22  The NCCC is responsible for assessing all visa applicants and holders
referred to it against s501 of the Act. The Global Manager (GM)-Character
oversees the operations of the NCCC. There are a number of different teams in
the NCCC responsible for different processing functions. These functions
include receiving and assessing referred visa applicants, identifying visa
holders liable for character consideration and developing issues papers to
inform s501 decision-makers. These functions are discussed in detail later in
this report.

National office

2.23 The Compliance and Case Resolution Division (CCRD) in NatO
provides policy advice and operational support to visa processing centres and
the NCCC. Positioned within CCRD, the Character and Cancellation
Framework Section is responsible for developing the legislative and policy
framework for s501 processing and decision-making. This includes identifying
the need for and seeking legislative amendments, monitoring and reporting on
policy issues relevant to D41 and providing other relevant policy advice.

224 The Character Program Management Section, also located within
CCRD, has a number of units with functions relevant to the administration of
s501 of the Act. One of the units, the Character Helpdesk, is responsible for
providing procedural support and policy advice to a visa processing network
about referring visa applicants to the NCCC. Another unit is the Program
Management Unit, which was established to improve the administration of a
number of key character program functions. The unit is currently focused on
updating PAM and working with the College of Immigration to develop
character training courses.
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Section 501 decision-makers

2.25 Under DIAC’s current processes, officers in the NCCC or the
Principal Assessor should make all character decisions. The GM-Character and
Deputy GM-Character are responsible for s501 decisions in low risk cases. The
Principal Assessor is responsible for decisions in all serious, sensitive and
complex s501 cases.?> The Minister delegates the decision-making powers
under s501 of the Act through the Instrument of Delegation and Authorisation.

2.26 However, DIAC has not updated the Instrument of Delegation and
Authorisation to reflect current processes and pre-existing delegations (from
when character decision-making was less centralised) had not been removed at
the time of the audit. As at March 2011, 181 officers located throughout the
DIAC network were delegated the power to make character decisions under
s501 of the Act. This means that DIAC staff with s501 powers, including some
junior staff in visa processing centres, can still make a valid character decision.
DIAC advised the ANAO that some senior offices located in state and territory
offices and overseas posts need to have s501 power for emergencies. However,
DIAC does not know if this power is being exercised and how many s501
decisions are being made by non-NCCC staff. Updating the Instrument of
Delegation and Authorisation to reflect current processes, including reducing
the number of s501 delegates in state and territory offices and overseas posts to
a few senior staff, would strengthen DIAC’s oversight of s501 decisions.

Training

Character training for processing staff

2.27  DIAC officers posted overseas and in processing centres are responsible
for screening applicants against s501 of the Act to identify persons of potential
character concern. This role requires knowledge of the character test and how
to administer it.

2.28 DIAC does not have a consistent national approach to delivering
induction and training about the character requirements to officers in onshore
processing centres. The induction and training programs provided to staff in
onshore processing centres are developed in-house and delivered on an ad hoc
basis. When reviewing the training programs from two processing centres, the

2 The First Assistant Secretary, CCRD, and the Deputy Secretary, Policy and Program Management

Group, may make decisions in complex cases where the Principal Assessor has a conflict of interest.

ANAO Audit Report No.55 2010-11
Administering the Character Requirements of the Migration Act 1958

42



Policy, Guidance and Training

ANAO noted that their content and completeness varied. For example, one of
the programs focused on the public interest criteria and only very briefly
mentioned s501 of the Act, while the other program described s501, including
the character test, in more detail.

229 In its 2010-11 business plan, the NCCC identified regular engagement
with the processing centres that are its main referrers of s501 visa applicant
cases as one of its objectives.®® To fulfil its objective, the NCCC conducts
regular teleconferences with some processing centres and NCCC officers held
a character workshop in early 2010 at the Global Processing Centre in Hobart.
The NCCC plans to hold a similar workshop for processing centres in Sydney
during 2010-11.

2.30 Given that all processing officers need to understand the character
requirements, the ANAO considers that similar visits to other onshore
processing centres would be beneficial. Analysis of Character Helpdesk data,
as discussed above, would assist DIAC to refine the program and identify the
processing centres that would benefit from a workshop with the NCCC.

231 In contrast to the current approach for onshore processing centres, all
staff selected for an overseas posting attend the Overseas Training Course
prior to taking up their positions. This course includes a character module
presented by NCCC officers, which provides information on the legislative
framework, roles and responsibilities of key stakeholders, procedural issues
such as referrals and penal checking, and important points of contact. The
ANAO considers that the Overseas Training Course provides adequate
training for overseas posted staff administering the s501 character test.

Character training for NCCC staff

2.32  The NCCC generally delivers induction through a buddy system. The
buddy system involves experienced officers mentoring new staff for up to
three weeks, after which time they learn on-the-job through managers and
informal staff networks. There is generally no guidance provided to officers
performing the buddy role and different induction programs have been
developed by individual officers. There would be benefit in DIAC reviewing

% The NCCC identified the Auckland and London posts and processing centres in Hobart and Sydney as

its main referrers of visa applicant cases.

ANAO Audit Report No.55 2010-11
Administering the Character Requirements of the Migration Act 1958

43



the documents currently used to induct staff and consolidating them into a
formal package to guide the induction process.

2.33  The NCCC analyses difficult subject matter, sometimes involving very
serious crimes and violent offenders. To assist NCCC staff through the
emotional rigours of character cases, there may also be benefit in the NCCC
team leaders discussing this issue with new starters during induction and with
all staff during performance discussions.

2.34  Since its inception in 2007, the NCCC has developed two training
programs for its staff. The first provided training to new staff when the NCCC
was established and the second provided training to new staff commencing as
a result of the transfer of the visa applicant caseload from the Brisbane
Character Assessment Unit to the NCCC.3* These programs covered topics
such as the character test, the power to cancel or refuse, accessing relevant
information, merits and judicial review and some other significant policy and
procedural issues. While two NCCC staff members reported that they were
involved in developing the second program, none of the nine staff interviewed
by the ANAO had attended this training or had received any training on the
character requirements. The training has not been repeated.

235 The ANAO noted that training attended by NCCC staff in 2009-10
focused on systems. Only two officers had attended a good decision—-making
course and none had attended training to enhance essential skills such as
writing or interviewing clients. Table 2.2 shows the training programs most
attended by NCCC officers in 2009-10.

Table 2.2
Training programs attended by NCCC officers in 2009-10

Training program attended No. of Staff

CMAL/MAL 16
Legend 6
Records Management & Basic TRIM 5
Intermediate TRIM Training 3

Source: Department of Immigration and Citizenship, NCCC Performance Dashboard, 30 June 2010.

* Prior to 1 January 2010, the Brisbane Character Assessment Unit was responsible for assessing the

character of visa applicants.
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236 The NCCC employed a decision support officer in late 2010. The role of
the decision support officer is still developing. However, NCCC management
indicated that this officer will develop an induction program and will be the
central point of contact for training requirements in the NCCC.

Character training for NatO staff

2.37  Officers in NatO are responsible for a number of character-related roles
and functions, such as developing policy and managing the Character
Helpdesk. Nevertheless, these officers do not receive training about the
character requirements. This is a particular risk in the context of high staff
turnover. For example, during the course of the ANAQO’s audit fieldwork, the
Character Helpdesk turned over its staff of two within three weeks. The new
Character Helpdesk staff were required to provide guidance without any
s501 training.

A new training program — the College of Immigration

238 As discussed above, character training for staff involved in
administering s501 of the Act has been developed and delivered on an ad hoc
basis. In addition, DIAC has not identified core competencies for staff involved
in character roles. DIAC’s College of Immigration® is currently re-designing its
training curriculum and the new programs, including some relating to the
character requirements, are expected to be delivered in late 2011.

2.39  The draft training program for staff administering s501 of the Act has
three tiers (illustrated in Figure 2.4), including:

o Core Foundations training curriculum for all DIAC staff;

. Compliance and Status Resolution Basics course for all staff with

compliance and status resolution roles, including processing centres,
NCCC and NatO officers; and

° role specific courses, such as a s501 course for NCCC staff.

*  The College of Immigration was established by DIAC on 3 July 2006 to improve the quality of training

packages delivered to its staff.
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Figure 2.4
Elements of the College of Immigration’s draft training model
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Source: ANAO representation.

240 As the new training program is in development, the ANAO did not
review its coverage of the character requirements or the extent to which it will
resolve the lack of training for certain staff and inconsistencies in the quality
and completeness of training provided to others.

Conclusion

241 The Migration Act and the Ministerial Direction provide adequate
direction to DIAC officers about the character test and discretionary power to
refuse an application or cancel a visa. To support the administration of the
character requirements, DIAC has developed operational guidance, specifically
PAM - Character. This document is detailed, but does not reflect DIAC’s
current administrative arrangements, including the role of the Principal
Assessor. Targeting the contents of PAM — Character to the needs of specific
users (processing centre staff and the NCCC) would increase its usefulness.
Staff administering s501 of the Act also have access to other useful guidance,
including NCCC resource documents and the Character Helpdesk.

2.42  Responsibility for administering the character requirements is shared
by DIAC’s visa processing centres in Australia and overseas, the NCCC and
DIAC’s national office. While the arrangements for administering s501 of the
Act are complex, each stakeholder generally understands their role and the
role of others in administering character cases. However, the delegation of s501
powers has not been updated to reflect the centralisation of character decisions
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in the NCCC in 2010. Consequently, at the time of the audit, there were
181 officers throughout the DIAC processing network still authorised to make
character decisions. Updating the s501 delegation instrument to reflect current
practice would strengthen DIAC’s oversight of s501 decisions.

243 DIAC does not have a consistent national approach to delivering
induction and training about s501 administration to staff in processing centres
in Australia or the NCCC. Induction and training is generally developed
locally and delivered on an ad hoc basis. DIAC is currently re-designing its
training curriculum, including a specific course for s501 administrators.
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3. ldentifying Clients of Character
Concern

This chapter examines the strategies used by DIAC to identify visa applicants and
holders of character concern.

3.1 The large numbers of visa applicants and holders makes it difficult to
conduct comprehensive character assessments on all non-citizens seeking to
enter or remain in Australia. Nevertheless, due to the small but potentially
significant impact of allowing visa applicants and holders of character concern
to enter or remain in Australia, it is important that DIAC establish effective
and reliable information flows that enable the NCCC to identify those persons
who should be assessed under s501 of the Act. These arrangements should
balance compliance with the character requirements and the need to facilitate
the movement of non-citizens.

3.2 The ANAO reviewed DIAC's strategies to identify visa applicants of
character concern, including:

. requiring that visa applicants make declarations about character;

J checking visa applicants’ details on the Movement Alert List (MAL);

J requiring that visa applicants provide penal certificates; and

o providing guidelines for referring visa applicants to the NCCC.

3.3 Once applicants are granted a visa, they become visa holders. The

strategies DIAC uses to identify visa holders who may no longer satisfy the
character requirements were also examined by the ANAO. These strategies
include:

. checking visa holders as they enter Australia;

J referring visa holders that have been refused citizenship on character
grounds to the NCCC; and

. receiving incoming prisoner lists from relevant state and territory

departments of corrections and checking them to identify visa holders.
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Identifying visa applicants of character concern

Visa application forms and character declarations

3.4 Visa applicants are required to complete visa application forms. To
promote compliance with visa conditions, including the character
requirements, DIAC provides information on visa eligibility and information
requirements to applicants through its website and the Australian Visa
Wizard.®* DIAC’s website directs visa applicants to information about the
character requirements that allows them to understand the context of character
questions on the application form. These character questions include whether
the applicant has:

° previous criminal convictions;

J criminal charges pending trial;

. acquittals on the basis of mental illness;

J instances of deportation from other countries;

o involvement in war crimes; and/or

o any other activity that may represent a risk to Australia’s national
security.

3.5 The questions do not address, however, all elements of the character

test, such as whether the person has associated with known criminals. Also,
character questions are not included on all visa application forms.” For some
electronic application forms that do not include character questions, the
automated system directs applicants to lodge their visa application at the
nearest DIAC office if they have potential character issues.

3.6 Therefore, identifying visa applicants as persons of character concern
relies partly on the person declaring character issues to DIAC. It is unlikely
that applicants with serious criminal records, war criminals or those posing a
threat to national security would declare these matters. For example, the
ANAO identified four applicants, in its sample of 56 cases, who did not declare
convictions on past visits to Australia and had not been identified for

% <http://www.immi.gov.au/visawizard/>.

% For example, the application for a student visa (Form 157A) does not ask questions about the applicant’s

association with persons or groups involved in criminal conduct.
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consideration under s501 of the Act at that time.?® Furthermore, applicants of
character concern under certain parts of the character test cannot be identified
because the application forms do not seek this information. Therefore,
requiring applicants to declare is not, in itself, a reliable method for identifying
visa applicants of character concern.

Movement Alert List

3.7 DIAC also uses MAL to identify visa applicants of character concern.®
A person may be listed on MAL for a number of reasons, including if they
have a serious criminal record or if their presence in Australia might constitute
a risk to the Australian community. DIAC checks the personal details of visa
applicants against MAL prior to granting a visa and when visa holders attempt
to enter Australia. MAL alerts can include potential war criminals and persons
subject to Interpol Red Notices, which are discussed below. However, the
database has limitations. For example, it includes the personal details of only
non-citizens who have been identified as warranting an entry on MAL.

3.8 ANAO Audit No.35 2008-09 Management of the Movement Alert List
identified a number of problems with the database, including lack of
ownership of data and poor data quality. DIAC agreed to an ANAO
recommendation that the department monitor and record when MAL
information has been used to support decision-making. During the current
audit, the ANAO found that this recommendation has not been implemented
and, consequently, DIAC does not assess how effectively MAL supports the
administration of s501 of the Act. So that DIAC can better understand the
effectiveness of MAL checks to identify visa applicants and holders of
character concern, implementation of the previous audit’s recommendation
should remain a priority. In particular, DIAC should record instances where
MAL information is used to identify applicants who should be referred to the
NCCC.

®  These cases were subsequently referred to the NCCC for consideration because of the applicants’

substantial criminal records.

% MAL is a computer database, developed by DIAC to store personal details and information on travel

documents of immigration concern. As at 30 June 2010, there were 660 000 identities of interest listed
on MAL.
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War criminals

3.9 The character section of the visa application forms asks applicants if
they have committed, or been involved in, the commission of war crimes or
crimes against humanity or human rights. Even if the applicant ticks the no
box at the relevant question, processing officers may become suspicious of war
crime activity through MAL checks or inconsistent answers to questions.
However, these methods are not guaranteed to identify all applicants who
have been involved in such crimes.

310 If a processing officer is suspicious about an applicant’s possible
involvement in war crimes, he/she is expected to advise the War Crimes Unit,
which undertakes a War Crimes Assessment. Where an adverse assessment is
recorded, the processing officer may refer the applicant to the NCCC for
character assessment. An adverse War Crimes Assessment may be recorded
where it is reasonable to suspect that the applicant was involved in war
crimes/crimes against humanity.

3.11 The ANAO reviewed two cases (one visa applicant and one visa holder
case) involving adverse War Crimes Assessments. In the visa applicant case, a
character decision was still pending. In the visa holder case, the holder was
referred to the NCCC as a result of a community dob-in and after the War
Crimes Unit completed an adverse assessment. After considering the visa
holder’s response to the adverse finding, the s501 decision-maker determined
that the person passed the character test. This example highlights the
difficulties in making an adverse s501 decision even when the evidence to
support a decision is based on a reasonable suspicion and is strongly contested
by the holder.

Interpol Red Notices

3.12 Interpol, on behalf of member countries, circulates Interpol Red Notices
to seek the arrest or provisional arrest of persons wanted for prosecution or to
serve a sentence as decided by a court. Interpol Red Notices issued for persons
wanted for prosecution pose a dilemma for DIAC applying the character
requirements of the Migration Act and the Citizenship Act. These persons may
not have been found guilty of a crime and, in some cases, they may not have
been formally charged. If the Interpol Red Notice is the only basis for
determining that a person does not pass the character test, evidence to support
a decision is limited. In these cases, DIAC must balance the presumption of
innocence with its responsibility to ensure that persons granted a visa or
citizenship have satisfied the character requirements.
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313 PAM - Character does not contain any guidance about Interpol Red
Notices for processing officers or the NCCC. Nor do the Australian Citizenship
Instructions.® There would be benefit in DIAC developing a national policy for
processing visa and citizenship applicants and visa holders subject to Interpol
Red Notices.

Penal certificates

3.14 DIAC requires that some applicants, depending on the type of visa
applied for, provide penal certificates. Penal certificates provide a visa
applicant’s criminal history as recorded in Australian and/or international law
enforcement databases. Visa processing officers use penal certificates to assess
an applicant against elements of the character test, such as whether he or she
has a substantial criminal record. Where required, penal certificates must be
provided from every country that the applicant has lived in or visited for more
than 12 months. Even if a penal certificate is not required, to comply with
guidance in the PAM —Penal checking procedures, visa processing officers
should request that the applicant provide one if they have any concerns about
the applicant’s character. In 2009-10, around 87 per cent of visa applicants
applied for the types of visas where penal certificates were not generally
required.

315 The PAM -Penal checking procedures identifies the processes for
accessing penal certificates from different countries. While useful for
decision-makers, the fact that each country has different processes and rules
for recording criminal convictions impacts on the availability and reliability of
penal certificates. In addition, the lack of centralised criminal databases, rules
for non-recording of spent convictions, and corruption in some countries
means that penal certificates may be incomplete and/or wunreliable.
Furthermore, in some countries, it is not possible to obtain penal certificates
and, in others countries, law enforcement agencies will not provide penal
certificates to non-citizens or citizens overseas.

3.16  If satisfied that visa applicants have made genuine attempts to obtain a
required penal certificate from a particular country but cannot do so, the
PAM - Penal checking procedures states that processing officers should seek a
penal waiver from the Character Helpdesk. In circumstances where the

“° The Australian Citizenship Instructions are the PAM — Character equivalent for citizenship processing.
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PAM - Penal checking procedures suggests penal certificates are not
accessible, it is unreasonable and unnecessarily time consuming to require that
visa applicants satisfy processing officers that they have made genuine
attempts to obtain the certificate in order to receive a penal waiver.
Furthermore, the ANAO observed that not all processing centres were aware
of the penal waiver process. One processing centre, which is one of the main
referrers of s501 cases, places applications on hold if applicants cannot provide
penal certificates. This process is inappropriate given the costs to applicants in
seeking visas and the availability of an alternative process (the penal waiver
process).

3.17 The Character Helpdesk received 4583 penal waiver requests in
2009-10, an increase of 29 per cent over the previous year and 59 per cent since
2006-07.41 DIAC has not analysed its penal waiver data to determine why this
increase has occurred. Nor has it sought to confirm whether the countries from
which applicants have received penal waivers are consistent with the guidance
provided in PAM - Penal checking procedures.

3.18 If a visa applicant is granted a penal waiver, DIAC seeks a statutory
declaration about character from the applicant in lieu of the penal certificate.
The statutory declaration provides an avenue for criminal prosecution if falsely
made. Nevertheless, applicants that do not declare character issues in their
application may also not declare them in a statutory declaration.

NCCC referral guidelines

3.19 Once processing officers have identified a visa applicant of character
concern, they are required to refer the application to the NCCC for s501
consideration. The information provided in a referral from visa processing
centres is used by the NCCC to determine if, in the first instance, a visa
applicant should be considered under s501 of the Act and, in the second
instance, as the basis for further investigation of the applicant’s character.

320 The NCCC has developed referral guidelines for processing centres,
which are available to all staff on DIAC’s intranet. The guidelines state that
applicants must be referred if they have a substantial criminal record, are likely
to engage in criminal conduct in Australia or have previously been found not

" The number of penal waiver requests includes requests for advice or information about the waiver

process.
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to pass the character test. Also, due to the discretionary nature of some
elements of the character test, processing officers may apply their own
judgement when deciding whether to refer an applicant to the NCCC. The
ANAO considers that the NCCC’s referral guidelines are clear and consistent
with the guidance in PAM — Character.

3.21 Processing centres refer visa applicants to the NCCC using standard
electronic templates. A complete referral includes all relevant penal certificates
(or where relevant, penal waivers), a statement from the visa applicant about
the circumstances of their adverse conduct and, where applicable, a completed
War Crimes Assessment.*

3.22 The NCCC does not accept incomplete referrals and returns them to the
referring processing centre. Processing centres reported to the ANAO that they
sometimes find it difficult to provide complete referrals to the NCCC,
particularly in regards to the requirement to provide penal certificates. In some
cases a visa applicant may refuse to provide a penal certificate. Consequently,
the applicant is ineligible for a penal waiver because they cannot demonstrate
that they have taken reasonable steps to obtain a penal certificate. However,
there is no power to compel a visa applicant to provide a penal certificate
under the Migration Act. There is also no power under the Migration Act to
refuse the application for failure to provide this information. This places the
processing officer in a bind —under legislation they can not grant a visa; under
DIAC policy they should not refer these applications to the NCCC.

3.23 To resolve this problem, DIAC informed the ANAO that the
department will seek legislative change to grant s65 delegates the power to
refuse a visa application if the applicant fails to provide a penal certificate or
evidence that they have made genuine attempts to obtain one.** However,
DIAC advised that this change is not currently a priority. Pending
consideration of legislative change, DIAC could change the NCCC’s referral
policies to allow referral and consideration of the applicant’s character based
on the available information.

2 The processing centre must also affirm that all other visa criteria have been met and have all foreign

language documents translated into English.

** " This would not impact on the use of penal waivers where a person has made genuine attempts to

provide penal certificates.
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3.24 DIAC’s quality review of the referral process is limited and currently
does not verify whether or not applicants of potential character concern,
including applicants granted a penal waiver, are consistently being identified
by visa processing centres and referred to the NCCC where necessary. A closer
quality review process for referrals, and the source of information leading to
referrals, would assist DIAC to assess the effectiveness of its strategies to
identify visa applicants of character concern and for it to obtain reasonable
assurance that applicants are referred to the NCCC where necessary. To this
end, the ANAO has made a recommendation to implement a risk-based
approach to quality reviewing the processing of visa applications (see
Recommendation No.1). This review process should include sampling cases, in
each of the following strata, where the processing centre:

. has identified the applicant as being of potential character concern and
referred the application to the NCCC;

. has identified the applicant as being of potential character concern and
has not referred the application to the NCCC; and

J has not identified the applicant as being of potential character concern.

Conclusion

3.25 DIAC provides sufficient information about the eligibility and
information requirements to potential visa applicants. However, the questions
on the visa application forms do not address all the elements of the character
test and some of the electronic forms do not include character questions.

3.26 To identify visa applicants of character concern, DIAC requires that
visa applicants make declarations about character, checks MAL during visa
application processing, and requires some applicants to provide penal
certificates. This information is included in referrals from visa processing
centres to the NCCC. However, DIAC’s quality review of the referral process is
limited and, currently, does not verify whether visa applicants of character
concern are consistently being identified and referred by visa processing centre
staff to the NCCC. Therefore, while DIAC has established a framework for the
referral of character cases to the NCCC, it does not know how effectively it is
being implemented. Furthermore, requiring persons of potential character
concern to declare these matters relies on their honesty and MAL will only
alert officers to applicants whose identity has been entered on the database due
to previous immigration concerns. Penal certificates from overseas may not be
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available or reliable and, for many visa classes, may not be required. Also,
DIAC’s penal waiver process is not operating effectively.

3.27 Implementing a quality review process for visa application processing
would provide the department with greater assurance that visa applicants of
character concern were identified and referred, by visa processing centres to
the NCCC, for consideration under s501 of the Act. Also, DIAC could more
effectively identify visa applicants of character concern by revising the
PAM - Penal checking procedures, analysing the available penal waiver data
to understand the reasons for the increasing numbers, and confirm that all
processing centres are aware of the role of the Character Helpdesk.

Recommendation No.1

3.28 To gain assurance that its processes for identifying and referring visa
applicants of character concern to the NCCC are effective, the ANAO
recommends that DIAC implement a risk-based approach to quality reviewing
the processing of visa applications.

DIAC’s response: Agreed.

3.29 DIAC agrees with the recommendation and acknowledges the
importance of a risk based approach to the quality review of processing of visa
applications for clients of character concern.

3.30 DIAC acknowledges that a review of the process for referrals would
assist in the assessment of the effectiveness of identifying visa applicants of
character concern. However, DIAC highlights the challenges that are presented
in developing such a quality review process given that the large numbers of
visa applicants in any given time period, make sampling and targeting of
review work difficult.

3.31 With this in mind, DIAC has plans to develop a Quality Assurance
Review of the referrals process which may be used to appropriately target any
future Quality Assurance work surrounding the processing of visa
applications for clients of character concern in an ongoing capacity.

3.32  Despite the challenges this recommendation presents, DIAC agrees that
there is benefit to be gained from a more robust, systemic and risk based
approach to quality reviewing the visa application process for clients of
character concern.
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Identifying visa holders of character concern

3.33 As previously discussed, once applicants are granted visas, they
become visa holders. Visa holders must continue to satisfy the character
requirements or risk visa cancellation under s501 of the Act.

Visa holders entering Australia

3.34 When entering Australia, visa holders are ‘immigration cleared’. The
Australian Customs and Border Protection Service manages the initial
immigration clearance process on behalf of DIAC. The Australian Customs and
Border Protection Service assesses incoming visa holders against the character
requirements by: checking the Passenger Analysis and Clearance Evaluation
system*; checking incoming passenger cards for declarations of criminal
convictions; and observing the behaviour of incoming passengers. The risks
associated with identifying visa applicants of character concern through MAL
checks and declarations about character also apply to visa holders entering
Australia.

3.35 If the Australian Customs and Border Protection Service identifies a
visa holder of potential character concern, it refers them to DIAC officers at the
airport (immigration inspectors). Immigration inspectors can use a number of
cancellation powers at the border, however they cannot cancel a visa under
s501 of the Act. This is because the holder must be given a legislated minimum
of 14 days to respond to any adverse information DIAC holds and which it
might rely on to make a s501 decision.

3.36 Immigration inspectors refer incoming passengers to the NCCC if a
visa holder is granted entry but there are residual character concerns. Since
2007, inspectors have referred 16 visa holders for character assessment, which,
after its preliminary assessment, the NCCC decided not to further assess
against the character requirements. However, the NCCC’s data does not
identify referrals from inspectors that proceeded to further consideration
under s501 of the Act. Therefore, DIAC has no record of the total number of
referrals by immigration inspectors to the NCCC nor their outcomes.
Recording the source of referrals, including from immigration inspectors,
would provide the NCCC with a more complete management information.

“ The Passenger Analysis Clearance Evaluation system is linked to, and automatically checks, MAL.
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New Zealand citizens at the border

3.37 New Zealand citizens are permitted to travel to Australia without a
current visa and can apply for a Special Category Visa on arrival in
immigration clearance.* New Zealand applicants are ineligible for a Special
Category Visa if they are classified as behaviour concern non-citizens under
the Migration Act. Applicants are classified as behaviour concern non-citizens
if they have been: convicted of a crime or crimes and sentenced to prison for
one year or more; acquitted due to unsound mind; or deported from another
country in certain circumstances.*® New Zealand citizens refused a Special
Category Visa on behaviour concern non-citizens grounds have their personal
details entered on MAL and are, in future, required to apply for a visa prior to
arriving in Australia.

3.38 The Australian Customs and Border Protection Service assesses
New Zealand entrants against the behaviour concern non-citizens conditions
in the same way it assesses character for visa holders seeking to enter
Australia. However, New Zealand citizens do not provide any character
details until they arrive in Australia and the incoming passenger card only
focuses on criminal convictions and not the other elements of the character test.
Therefore, the risk that New Zealand citizens of character concern will be
allowed entry to Australia without further consideration of their character is
higher than for other non-citizens. The behaviour concern non-citizens
requirements are not a s501 decision and, as such, were not included in the
scope of the ANAQO’s audit.

Visa holders in Australia

3.39  While visa holders are required to continue to satisfy the character
requirements, it would be impractical for DIAC to actively monitor all visa
holders in Australia. As such, DIAC does not consider cancelling a person’s
visa under s501 of the Act unless it receives adverse information about their
character. Sources of adverse information can include community dob-ins and
referrals from within the department, such as applicants for citizenship refused
on character grounds. However, visa holders in Australia are primarily

4 Migration Act 1958 (Cth) ss 32 and 42. The Special Category Visa is a temporary visa that allows its

holders to reside in Australia for as long as they remain New Zealand citizens and stay in Australia, or
until a visa is cancelled.

* Migration Act 1958 (Cth) s 5.
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Identifying Clients of Character Concern

identified for consideration by the NCCC through incoming prisoner lists
provided by departments of corrections in each state and territory.

Citizenship applicants refused citizenship on character grounds

3.40 Citizenship applicants must satisfy the Minister that they are of ‘good
character’ at the time of a decision on their application. When a citizenship
application is refused on character grounds, the severity of the character
concern may warrant consideration of the citizenship applicant’s visa under
s501 of the Act. However, DIAC has not established a protocol for interaction
between the citizenship areas and the NCCC. As a result, applicants refused
citizenship on character grounds are not routinely referred to the NCCC when
referral may be warranted. This issue is assessed further in ANAO Audit
Report No.56 2010-11, Administering the Character Requirements of the Australian
Citizenship Act 2007.

Incoming prisoner lists

3.41 DIAC receives incoming prisoner lists, which identify new prisoners,
from all states and territories except the Australian Capital Territory
(see Figure 3.1).#” All but one of the 55 visa holder cases reviewed by the
ANAO were referred to the NCCC through its analysis of incoming prisoner
lists.*8 In 2009-10, the NCCC received 32 919 prisoner referrals; an average of
2743 referrals per month.

“" The Australian Capital Territory opened its prison, which houses 350 prisoners, in 2009. Prisoners from

the Australian Capital Territory were previously imprisoned in New South Wales. The NCCC has not
established any arrangements to receive prison lists from the Australian Capital Territory.

*® One visa holder suspected of involvement in war crimes was referred to the NCCC as a result of a

community dob-in.
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Figure 3.1

Incoming prisoner list referrals by state/territory, for the period July 2009
to May 2010
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Source: ANAO analysis of DIAC data.

3.42 The NCCC has not determined the information it requires to guide
states and territory in preparing incoming prisoner lists. Consequently, the
number of prisoners included on the lists provided to DIAC varies. For
example, New South Wales provides multiple entries for single prisoners,
which inflates the total number of names included on the list. Also, some other
states seek only to provide information for prisoners they identify as
non-citizens, which may result in some visa holders of character concern not
being referred.*” The NCCC has also not clarified how the states and territory
determine that prisoners are non-citizens.

3.43 DIAC has been receiving incoming prisoner lists since 2007. Prior to
that time, DIAC did not have a systematic method for identifying visa holders
for consideration under s501 of the Act. In 2007, DIAC initiated a prison census
project to identify prisoners who entered prison prior to the introduction of
this system and who had not previously been considered. DIAC has not
progressed this project. Finalising this project would give DIAC reasonable

* In 2006, a report by the Commonwealth Ombudsman entitled Department of Immigration and

Multicultural Affairs: Administration of s 501 of the Migration Act 1958 as it applies to long-term residents,
Commonwealth of Australia, February 2006, p.20, stated that:

... it may not be apparent that someone who has been in Australia from early childhood is not an
Australian citizen ... In part, this may be because not even the long-term residents themselves
realise they are not citizens.
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assurance that these potentially high-risk visa holders in prison are considered
by the NCCC as appropriate.

3.44 There is no formal basis for DIAC to require state and territory
departments of corrections to provide incoming prisoner lists. The informal
arrangement by which this information is currently provided was established
in 2007 as a short-term measure pending the finalisation of formal
arrangements. No progress has been made in this regard. However, all states
and territories, except the Australian Capital Territory, continue to provide the
information.

3.45 Unless appropriate steps are taken to establish a more formal basis for
the ongoing provision of this information from the states and territories,
DIAC’s ability to identify visa holders who should be considered under s501 of
the Act would be severely restricted. Therefore, it is important that DIAC take
appropriate steps to establish ongoing relationships with the providers of this
information, such as seeking legislative changes to require stakeholders to
provide information and/or formalising its relationships with each of the state
and territory departments of corrections.

Conclusion

3.46 DIAC’s processes to identify visa applicants of character concern are
usually straightforward and do not reveal any character concerns for the
majority of visa applicants. The processes are designed to provide layers of
assurance that applicants of character concern are identified for consideration
under s501 of the Act. However, each process has limitations. To provide
DIAC with assurance that visa applicants of character concern are identified
and referred to the NCCC for consideration under s501 of the Act, the ANAO
has recommended that DIAC implement a risk-based approach to reviewing
visa application processing.

3.47 To identify visa holders of character concern entering Australia, DIAC
checks incoming passenger cards for character declarations and entries on
MAL. It also reviews prisoner lists received from state and territory
departments of corrections to identify visa holders who have been imprisoned
in Australia. The number and type of prisoners referred varies from state to
state and DIAC has not clarified how each state determines that prisoners are
non-citizens.

3.48 DIAC has only been receiving prisoner lists since 2007 and it has made
little progress on a project to identify prisoners who entered prison prior to
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this time. Finalising its project to identify non-citizens who entered prison in
Australia prior to 2007 would enable the department to identify these
potentially high-risk visa holders for consideration under s501 of the Act. In
addition, there is no formal agreement with the states and territories to provide
incoming prisoner lists. To improve its identification of visa holders
imprisoned in Australia, DIAC should define its information requirements and
seek to establish formal arrangements with the relevant state and territory
authorities to receive the information necessary to identify and assess visa
holders under s501 of the Act.

Recommendation No.2

3.49 To provide a formal basis for obtaining the information necessary to
support the identification and assessment of visa holders of character concern
against the character requirements of the Migration Act 1958, the ANAO
recommends that DIAC:

J takes steps to establish appropriate arrangements with the relevant
authorities to provide this information; and

° clearly defines its information requirements.
DIAC’s response: Agreed.

350 DIAC agrees with the recommendation and advises that work is
already underway to both identify the scope of information required to
support character decision-making under the Migration Act 1958 (the Act),
and to ensure that DIAC has a clear legislative basis on which to request
and require this information from the relevant authorities.
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4. Processing and Deciding Character
Cases

This chapter examines DIAC's processes for assessing persons of character concern and
deciding character cases. The chapter also analyses appeals of DIAC’s character
decisions and how it seeks to learn from appeal outcomes.

4.1 To adequately assess visa applicants and holders against the character
requirements, the NCCC requires effective processes to access and review
sufficient information to make a character assessment. These processes should
also support decision-makers in making appropriate character decisions.

4.2 The ANAO examined the NCCC’s processes for assessing character
cases, focusing on:

o its approach to filtering and risk-managing the character caseload;

o the information it seeks to support character assessments;

° cases involving a substantial criminal record; and

o locating visa holders in the community subject to s501 consideration

(cold cases).

4.3 DIAC’s decision-making processes, including the documenting of case
decisions and its administration of appeals of s501 decisions were also
examined.

Processes for s501 assessments

4.4 On receipt of a referral from a visa processing officer, the NCCC
conducts a preliminary assessment to determine whether it should further
consider refusing a visa application or cancelling a visa under s501 of the Act.
Where the NCCC decides not to conduct further character assessment, visa
applicants are referred back to the processing centre for it to complete the
application process and no further action is taken in regard to visa holders.

4.5 If a further character assessment is required, the NCCC progresses a
character case through an administrative finalisations (AF) process and/or an
issues paper (either streamlined or full) process. Figure 4.1 shows the processes
and their possible outcomes.
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Figure 4.1
Character processes and possible outcomes

Preliminary assessment :I Not refused or cancelled |

Administrative finalisation Not refused or cancelled |

Streamlined issues paper Not refused or cancelled |

Full issues paper

Not refused or cancelled |

Refused or cancelled |

Source: ANAO representation.

4.6 After the preliminary assessment, NCCC case officers decide which of
the processes is most appropriate for assessing the case in the first instance.
This may be any one of the three processes—AF, streamlined issues paper or
full issues paper. If, in the first instance, the case officer decides to assess the
case as an AF or a streamlined issues paper, the decision-maker may decide to
finalise the case (not refuse or not cancel under s501 of the Act) or to progress it
to the next or a later process. Therefore, character cases can progress through
several processes. Alternatively, the case officer may commence with the final
stage—full issues paper. The decision-maker does not have the option to refuse
an application or cancel a visa on character grounds unless the case has been
progressed through the full issues paper process.

Risk-managing the character caseload

4.7 The aim of the different processes is to filter and risk-manage the
character caseload to enhance administrative efficiency. Each of the NCCC'’s
processes, from the preliminary assessment through to the full issues paper,
increases in complexity.

4.8 For visa application cases, the NCCC has developed a Refusal Risk
Matrix to guide case officers in determining whether an applicant’s character
should be further assessed, and where relevant, which process is appropriate
in the first instance. Generally, the AF process should be applied to visa
applications with a medium or low risk of being refused on character grounds.
A streamlined issues paper is prepared for medium to high risk cases and a
full issues paper for high risk cases where refusal is likely.

4.9 The NCCC has not developed a similar risk matrix to guide case
officers about which process is appropriate in the first instance for visa holder
ANAO Audit Report No.55 201011
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cases.’> However, one of the NCCC resource documents lists the types of cases
to be progressed as an AF in the first instance, but it does not refer to risk.
There is no guidance regarding the type of visa holder cases that should be
progressed through the streamlined or full issues paper processes.

410 The NCCC stated that filtering character cases through less complex
processes allows it to dedicate more time and effort to cases with a higher
likelihood of being refused or cancelled. However, the NCCC does not record
the number of cases it progresses through each process. Of the ANAO's
sample of 111 cases, 14 (25 per cent) of visa applicant cases and 11 (20 per cent)
of visa holder cases were processed as an AF. This is comparatively few
considering the number of s501 cases that did not result in visa refusal or
cancellation.”® Therefore, a comparatively large proportion of cases, which
progressed through the more complex issues paper processes, were not,
ultimately, refused or cancelled. To enhance administrative efficiency, there
may be benefit in DIAC identifying opportunities to increase the number of
cases processed as an AF.

411 DIAC could also consider reviewing and updating its guidance. In
particular, to maintain a consistent, risk-based approach to conducting its
preliminary assessments and to determining the most appropriate process to
use in the first instance, the ANAO suggests that DIAC develop a risk matrix,
or equivalent, for visa holder cases. This will improve clarity regarding which
process to use first and to better filter and risk-manage the character caseload.

412 Furthermore, the PAM - Character does not distinguish between a
streamlined and full issues paper. NCCC case officers reported to the ANAO a
preference for developing a full issues paper in the first instance because the
streamlined issues paper offers only marginal opportunities to enhance the
efficiency of the process.”> The rationale for the streamlined issues paper was
unclear to the ANAO. If DIAC intends to retain the two types of issues paper,
there may be value in it clearly articulating the role of the streamlined issues
paper in PAM — Character.

% In June 2011, in response to the proposed audit report, DIAC advised that it has developed a risk matrix

for the visa holder caseload.

* 1n 2009-10, 79 per cent of visa applicant cases and 90 per cent of visa holder cases were not refused or

not cancelled on character grounds.

%2 The streamlined issues paper is based on a briefer template than the full issues paper. Nevertheless,

where the decision-maker decides after a streamlined issues paper to progress to a full issues paper, the
case officer is required to review all of the information and prepare a second issues paper.
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Information to support character assessments

413 DIAC relies on information provided by processing centres, visa
applicants and holders and third parties to conduct character assessment. The
information DIAC seeks for its character assessments depends on the process
conducted. In general, the information available accumulates from one process
to the next. Table4.1 lists the information acquired for each assessment
process. In addition to this information, case officers can seek, at any stage, any
other information they consider relevant to the process.

Table 4.1

Information requirements for each character assessment process

Process Visa applicant cases Visa holder cases
Preliminary o A complete referral from the visa processing e Information provided on a prisoner list.
assessment centre. e Australian Federal Police penal certificate.

Information acquired for prior processes plus:

e Sentencing remarks provided by the
Administrative | e A complete referral from the visa processing relevant state/territory court.

finalisation centre. e Prisoner administration and conduct reports

provided by the relevant state/territory
department of corrections.

. ) . . Information acquired for prior processes plus:
Information acquired for prior processes plus:

e The client’s response to the Notice of

e The client’s response to the Notice of Intention Intention to Consider Cancellation.

Streamlined to Consider Refusal.

issues paper e Where NCCC case officers decide to conduct ° Z\c/:r]:iruec{\‘igtce: E\:/i(:/vsse %f;f:rzzgijoe:ls;aof/? ded

|r}terV|ew§, information pFOVIde.d verbally by the verbally by the visa applicant and/or their
visa applicant and/or their family members. family members

. . . . Information acquired for prior processes plus:
Information acquired for prior processes plus:

e The client’s response to the Notice of

e The client’s response to the Notice of Intention Intention to Consider Cancellation.

Full issues to Consider Refusal.

paper e Where NCCC case officers decide to conduct
interviews, information provided verbally by the
visa applicant and/or their family members.

e Where NCCC case officers decide to
conduct interviews, information provided
verbally by the visa applicant and/or their
family members.

Source: ANAO.

414 DIAC has not developed formal arrangements, such as memoranda of
understanding, to facilitate access to information provided by third parties. For
example, sentencing remarks and prisoner administration and conduct reports
are accessed by DIAC through informal arrangements with each state and
territory court and department of corrections. However, one court does not
currently provide sentencing remarks because it does not record them, and, as
previously mentioned, the NCCC does not seek prisoner administration and
conduct reports from the Australian Capital Territory. If DIAC does not
formalise its current arrangements there is a risk that stakeholders will no
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longer provide the information required for identifying or assessing clients
against the character requirements.>

415 Asshown in Table 4.1, for cases that are progressed as issues papers the
NCCC issues a Notice of Intention to Consider Refusal/Cancellation
(NOICR/C).>* The NOICR/C provides a visa applicant or holder with the
information, other than protected information, that DIAC will rely on to make
a decision about their character.”®> The NOICR/C gives a visa applicant or
holder the opportunity to provide additional information, such as details about
their links to the Australian community, marital status and details of
dependent children. Following a visa applicant or holder’s response to the
NOICR/C, the case officer may interview the client and/or their family
members. The ANAO observed that case officers conducted interviews in only
a small number of cases and those interviews were held to clarify specific
matters, not to seek additional information. Furthermore, case officers
generally take the information provided by visa applicants and holders at face
value; they do not take steps to verify its authenticity or reliability.

416 The ANAO'’s analysis of 55 visa holder cases confirmed that the NCCC
consistently sought and accessed sentencing remarks and prison reports when
processing character cases. Also, the NCCC had issued NOICR/Cs
appropriately in all the cases reviewed that had progressed to an issues paper
and had given visa applicants and holders adequate opportunities to respond
to adverse information held about them. Overall, the ANAO considers that the
information available for each process was generally sufficient and appropriate
to the decision outcomes (as shown in Figure 4.1 earlier in this chapter)
available to the decision-maker.

% The ANAO has recommended that DIAC establish formal arrangements to obtain the relevant

information to assess visa holders of character concern under s501 (see Recommendation No.2).

% In this report, NOICR/C is used to refer to notices of intention to consider refusal and/or cancellation in

general. When specifically referring to a Notice of Intention to Consider Refusal, NOICR is used. When
specifically referring to a Notice of Intention to Consider Cancellation, NOICC is used.

% Under s503A of the Migration Act, DIAC is not required to provide protected information to the visa

applicant or holder. Protected information is information provided by gazetted agencies, such as the
Australian Federal Police, to DIAC for character decisions. Potentially, this section has broad
implications for the administration of s501, such as encouraging the sharing of sensitive information to
enhance DIAC’s ability to identify clients of character concern under elements of the character test other
than the substantial criminal record limb. However, DIAC’s current approach does not involve the use of
protected information.

ANAO Audit Report No.55 2010-11
Administering the Character Requirements of the Migration Act 1958

67



A focus on substantial criminal records

417  The character test is broad and provides for the refusal or cancellation
of a visa on grounds such as association or general conduct. However, DIAC’s
approach to identifying and processing clients of character concern focuses
primarily on the substantial criminal record element of the test. For example,
questions on the visa application form focus on criminal activity, and penal
certificates provide a criminal history. For cases involving substantial criminal
records, the applicant has been convicted of a crime, and persuasive
information is often available to indicate the person fails this element of the
character test. In contrast, evidence of general record or associations with
criminal individuals or groups is not always readily available and may not be
reliable. Such information, where available from intelligence and
law-enforcement sources, may attract a security classification that requires
particular care to be taken in its use and storage.

418 Focusing on one element of the character test does not give full effect to
the character requirements and may have unintended consequences. For
example, the NCCC’s preliminary assessment of 639 visa holders in 2009-10
resulted in decisions not to proceed to further character assessment processes
because the prison sentences had generally not met the substantial criminal
record element of the character test. However, the ANAO’s analysis of these
visa holder cases suggests that further assessment under the past and present
criminal conduct element of the character test may have been warranted in
65 cases. Noting that D41 states that in considering the discretion to refuse or
cancel on character grounds, serious crimes, such as those involving
commercial quantities of drugs or violence, are of special concern to the
welfare of the community, ANAO analysis identified:

J forty-two cases involving visa holders convicted of assault or grievous
bodily harm and sentenced to a minimum of six months but less than
one year in prison;

J fifteen cases involving visa holders convicted of supplying or
manufacturing drugs, although the data available did not identify
whether these included commercial quantities; and

o eight cases where the person had displayed recidivist behaviour and
received multiple sentences.

419 For visa application cases, DIAC’s systems do not record the particular
element(s) of the character test that were considered by the NCCC in its

ANAO Audit Report No.55 2010-11
Administering the Character Requirements of the Migration Act 1958

68



Processing and Deciding Character Cases

preliminary assessment of each case. Consequently, it is not known how many
visa application cases are referred to the NCCC on grounds other than
substantial criminal conduct nor how many of these proceed to further
consideration. However, only five of the ANAO’s sample of 56 visa application
cases were assessed under elements other than substantial criminal record —
these cases were considered under the past and present criminal and/or
general conduct element of the test. Three of the five applicants were not
refused a visa under s501 and two cases were undecided at the time of the
ANAQ'’s analysis.

420 The NCCC’s implementation of the character requirements shapes the
approach taken by visa processing centres. The focus on character cases
involving substantial criminal records has resulted in a practice of some staff in
DIAC’s visa processing centres being reluctant to refer applicants to the NCCC
for consideration where there are character concerns but if they do not meet
the substantial criminal record element of the test. Indeed, one processing
centre informed the ANAO that the NCCC is not interested in cases that do not
involve substantial criminal records. As previously discussed, DIAC’s review
of the referral process is limited and currently does not verify whether visa
applicants of character concern are consistently being identified and referred
by visa processing centre staff to the NCCC. As such, DIAC does not know the
extent to which the non-referral of visa applicants who do not meet the other
elements of the character test is occurring.

Locating cold case visa holders

4.21  Where a visa holder of character concern is in the community but DIAC
cannot locate them, the holder becomes a cold case. The NCCC had 20 cold
cases on hand as at 3 November 2010.

4.22  PAM - Character states that, prior to designating a visa holder as a cold
case and quarterly thereafter, the NCCC should take reasonable steps to locate
them. These steps include seeking contact details from Medicare and
Centrelink, the police and/or correctional facilities and a private source such as
a utility company. The NCCC informed the ANAO that this process rarely
assists it to locate cold case visa holders and that they are generally located
because they committed additional crimes, contacted the department or
attempted to leave Australia.
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4.23 The ANAO'’s analysis of six cold case files identified that quarterly
reviews were not occurring as required by PAM - Character. The cases
analysed had not been reviewed since mid-2009 and, in one case, the NCCC
had not taken any steps to locate a visa holder since 2007. These cold cases
involved visa holders who had committed armed robbery, drugs cultivation,
indecent assault, assaults occasioning bodily harm and stalking. Therefore, the
lack of cold case reviews and effective processes to locate visa holders of
character concern poses potential risks to the community.

424 The ANAO suggests that DIAC review the appropriateness of its
guidance in PAM - Character, including the frequency of cold case reviews. In
addition, DIAC could do more to locate cold case visa holders by seeking
further information from other government departments, such as the
Australian Taxation Office®, and broadening its search of publicly available
information, such as social networking websites.

Making s501 decisions

4.25  Each of the processes and documents discussed above are designed to
assist the decision-maker in making a character determination. Making
appropriate decisions is a balancing act in many character cases. Australia
retains the right to determine the level of risk it will tolerate in allowing
non-citizens to enter or remain within its borders. In some cases it may be
appropriate for DIAC to accept a higher level of risk, for example, in visa
holder cases where the non-citizen has lived in Australia for a long time and
has significant ties to the Australian community.

4.26 The ANAO assessed the NCCC’s decision-making processes. Noting
that the potential outcomes of the AF and streamlined issues paper are to
either not refuse/not cancel or to elevate the case to the next process, this
section focuses on cases that have progressed to a full issues paper and where
refusal of a visa application or cancellation of a visa is possible.

% DIAC previously entered into a MOU with the Australian Taxation Office to assist it to locate unlawful

non-citizens. A similar arrangement could assist DIAC to locate lawful non-citizens who are subject to
character consideration.
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Decision-making processes

4.27  In contrast to decision-making processes under the Citizenship Act, one
decision-maker, the Principal Assessor, is responsible for all complex character
decisions under s501 of the Act.” Where a full issues paper has been prepared,
the Principal Assessor makes a decision based on this information, including
all the source documents attached to the issues paper for review by the
decision-maker. The ANAO reviewed 80 issues papers and observed that case
officers generally presented information in a neutral tone and the issues papers
provided sufficient information to enable the Principal Assessor to make
decisions about the character of visa applicants and holders who had failed the
character test because of their substantial criminal records.® These papers
included the case officers’ findings against each element of the character test
and discretionary considerations. However, the Principal Assessor is not
specifically informed whether the information in the issues paper has been
verified. The ANAO considers that the information upon which decisions are
made could be improved if case officers identify in the issues paper when
information may not be reliable.

4.28  Case officers advise the Principal Assessor, in the issues paper, if DIAC
has previously issued a warning to the person. DIAC generally issues
warnings where a visa applicant or holder fails the character test, but their visa
has not been refused or cancelled. A warning informs the person of the s501
decision and explains the possible consequences of future conduct that may
cause their character to be re-assessed under s501 of the Act. D41 lists the
issuing of previous warnings as an ‘other’ consideration for the decision-maker
when deciding whether to refuse or cancel a visa on character grounds. In
2009-10, the NCCC issued warnings to 75 per cent (368) of visa applicants and
98 per cent (513) of visa holders who failed the character test but were not
refused or not cancelled.

429 The ANAO found, in the sample of cases reviewed, that three (of 56)
visa applicants and 12 (of 55) visa holders had previously been warned. Only
three of these 15 cases subsequently resulted in refusal or cancellation. In
addition, there were four visa holders with two or more warnings, but only

& Responsibility for making character decisions under the Citizenship Act is delegated to case officers in

DIAC’s Australian and overseas offices.

% Visa applicants and holders who fail the substantial criminal record element of the character test do not

have to be assessed against the other elements of the character test, such as associations and general
conduct.
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one of these had their visa cancelled. While the issuing of warnings may have a
deterrent effect on some clients, the issuing of multiple warnings without
further consequences may diminish this effect.

430 If it is likely that the Principal Assessor will cancel a visa after
considering the issues paper, the paper is reviewed by a quality control officer
prior to a final decision being made. The quality control officer’s role is to
verify that natural justice has been served and there were no errors of law in
administering the case. The department’s aim is to make the decision prior to
the visa holder’s release from prison so that, if the decision is to cancel their
visa, they can be deported on release. However, meeting this timeframe may
leave insufficient time for the quality control officer to review the case and for
the case officer to implement any recommendations prior to the visa holder’s
release from prison. In 2009-10, 20 per cent of visa holder cases were not
decided before the holder was released from prison. The quality control
process would benefit from the NCCC seeking to make its decisions to cancel
earlier relevant to the earliest date of release.

4.31 The quality control officer does not generally review visa application
cases where refusal is likely. Nevertheless, the consequences of refusing a visa
applicant who is in Australia (the removal and exclusion of the person from
Australia) are similar to cancellation of a visa holder’s visa.® It is logical,
therefore, that an onshore visa application case would warrant the same
quality control measures as a visa holder case. The ANAO suggests that the
NCCC consider extending the quality control officer’s role to reviewing all
onshore visa applicant cases when the Principal Assessor is likely to refuse.

Documenting decisions

4.32  If the Principal Assessor decides that refusal of a visa application or
cancellation of a visa on character grounds is likely, the case officer prepares a
statement of reasons. A decision not to refuse or cancel is recorded in DIAC’s
information systems. The NCCC does not prepare statements of reasons in
cases where the decision is to not refuse or cancel on character grounds.®® The
ANAO reviewed 111 cases and found that decisions were effectively
documented.

% Where DIAC refuses to grant a visa to an onshore visa applicant under s501, any other visa application

or visa held by that applicant is consequently cancelled under s501F of the Migration Act.

€ |n some borderline complex cases, the reason for a decision not to refuse a visa application or cancel a

visa is also recorded in DIAC’s systems.
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Appeals of s501 decisions

4.33  Most of DIAC’s decisions to refuse a visa application or cancel a visa on
character grounds can be appealed to the Administrative Appeals Tribunal
and to the federal courts.*! In 2009-10, there were 76 appeals of s501 decisions.
DIAC won or the appellant withdrew from 62 per cent of the cases. Table 4.2
shows the number of appeals to each tribunal and court for 2009-10, along
with the outcomes.

Table 4.2
Appeal outcomes for 2009-10

| ocuin | DiACIoss |, D1, | Apoetnt
Administrative Appeals Tribunal 25 19 4 10 58
Federal Court 7 4 0 1 12
Full Federal Court 3 2 0 0 5
High Court of Australia 1 0 0 0 1
Total 36 25 4 11 76

Source: ANAO analysis of DIAC data.

434 DIAC’s Enforcement and Citizenship Litigation Section compiles
Litigation Reports, which are fortnightly summaries of litigation outcomes for
the preceding two week period. These Litigation Reports include notes about
significant matters that affect future administration of s501, which DIAC
incorporates into its processes as appropriate.

435 However, DIAC does not generally analyse decisions of the
Administrative Appeals Tribunal to identify trends in the reasons for decisions
which may have relevance to the broader caseload. The ANAQO’s analysis of
Administrative Appeals Tribunal decisions over the past two years indicates
that it had interpreted the considerations in the ministerial directions
differently from DIAC.®2 For example:

. in approximately two-thirds of the cases DIAC lost, the Administrative
Appeals Tribunal had taken a different view of the risk the appellant

" The federal courts include the Federal Court and the High Court of Australia. Decisions made personally

by the Minister and those that involve an offshore visa applicant cannot be appealed to the
Administrative Appeals Tribunal.

2 Direction [No.41] — Visa refusal and cancellation under s501 replaced Direction No.21 — Visa refusal and

cancellation under s501 in June 2009.
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poses to the community due to their efforts to rehabilitate and risks of
recidivism; and

. in around half of the cases DIAC lost, the Administrative Appeals
Tribunal gave primacy to factors such as the impact of cancellation or
refusal on family and children.

4.36  Where eligible to appeal, the appellant can provide any information to
the Administrative Appeals Tribunal relevant to the consideration of character
and is not restricted to information previously made available to DIAC. There
are opportunities for DIAC to improve its administration of s501 by reviewing
the information available to the Administrative Appeals Tribunal and
identifying processes for seeking access to similar information, such as through
interviews with the visa applicant or holder.

Conclusion

4.37 The NCCC has developed processes for assessing character cases
(administrative finalisation, streamlined issues paper or full issues paper) that
assist it to filter and risk-manage the character caseload. Developing a risk
matrix for visa holder cases, similar to the Refusal Risk Matrix used for visa
application cases, would provide better guidance to case officers on the most
appropriate process to adopt in the first instance, and assist them to manage
their caseload. Also, as a large proportion of cases were progressed through
the more complex issues paper processes but were not refused or not
cancelled, there may be opportunities for DIAC to increase the number of cases
processed using the less complex administrative finalisation processes. This
would allow more time and effort to be directed towards cases that have a
higher likelihood of being refused or cancelled.

4.38 The information DIAC seeks for character assessments was generally
sufficient and appropriate to the process in which it was used and the decision
outcomes available to the decision-maker at each stage. In addition, NCCC
case officers consistently sought the necessary information when processing
character cases. However, DIAC has not developed formal arrangements to
facilitate access to information provided by third parties. Without this
information, DIAC would not be able to effectively identify and assess clients
against the character requirements.

4.39  DIAC has developed generally adequate processes for identifying and
processing visa applicants and holders in Australia who do not or may no
longer satisfy the substantial criminal record element of the character test.
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However, DIAC does not have systematic processes in relation to the other
elements of the character test. That is, its current approaches do not actively
seek to identify visa applicants and holders who may not satisfy the other
elements of the character requirements (for example, associations and past or
present conduct) or seek information relevant to processing them.

4.40 The ANAOQO’s analysis identified 65 cases that may have warranted
assessment under the past and present criminal conduct element of the
character test. Decisions about the allocation of administrative effort are for
DIAC’s management, taking into account an assessment of risks and available
resources. However, focusing narrowly on one element of the character test
may have unintended consequences, including that visa processing centres are
reluctant to refer applicants to the NCCC that do not meet that element of the
test. DIAC does not know the extent to which this practice may be occurring.

441 The issues papers, which detail case officers’ findings against each
element of the character test and the discretionary considerations, provided
sufficient information to enable the Principal Assessor to make decisions about
the character of visa applicants and holders who had failed the character test
because of their substantial criminal records. In addition, decisions were
effectively documented in all cases reviewed. The quality control officer
reviews visa holder cases where it is likely that the Principal Assessor will
cancel a visa. Visa application cases that are likely to be refused are generally
not reviewed. However, as the consequences of refusing a visa application
from an applicant who is in Australia are similar to cancelling a visa holder’s
visa, the quality control officer’s role should include all onshore visa applicant
cases likely to be refused.

4.42  Only a small proportion of visa applicants or holders who had been
issued with a warning on one or more previous occasions had their visa
refused or cancelled as a result of the most recent s501 consideration. While the
decision to refuse or cancel a visa on character grounds rests with the Principal
Assessor, DIAC could consider giving more guidance on the weight to be
given to circumstances where multiple warnings have been previously issued.

4.43 Most s501 decisions can be appealed to the Administrative Appeals
Tribunal and to the federal courts. DIAC won or the appellant withdrew from
48 of the 77 s501 decisions appealed in 2009-10. DIAC could improve its
administration of s501 of the Act by reviewing the information available to the
Administrative Appeals Tribunal and identify processes for seeking access to
similar information as part of the assessment process.
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5. Management Arrangements to
Support s501 Processing

This chapter examines DIAC’s management arrangements to support the
administration of the character requirements of the Migration Act. DIAC’s planning
processes, risk management strategies and reporting against program objectives in
relation to character requirements are also discussed.

5.1 Implementing appropriate planning processes, including risk strategies
and reporting on the outcomes of a program’s performance, are important
components for effectively managing government programs. A level of risk is
inevitable in administering programs; but it must be actively managed within
considered tolerances. Not adequately managing risk in the context of
administering s501 of the Act may mean that visa applicants or holders who
pose a significant threat are allowed to enter or remain in the Australian
community. Conversely, inappropriate refusal or cancellation may have a
significant impact on individuals. DIAC’s role is to balance the potential threat
to society with individual interests in a manner that satisfies government and
community expectations.

5.2 The ANAO examined DIAC’s planning processes, strategies for
managing risk, and measuring and reporting against program objectives as it
relates to its administration of the character requirements.

Planning process

5.3 DIAC has developed a suite of planning documents to guide its
activities. At the departmental level, The DIAC Strategic Plan 2010-11, which
supports the Portfolio Budget Statements 2010-11 (PBS), identifies the
department’s seven key priorities. Business plans at the group, divisional and
branch levels further support the implementation of the objectives,
deliverables and key performance indicators expressed in the PBS and
Strategic Plan. For example, the Compliance and Case Resolution Division
(CCRD) Business Plan outlines the division’s objectives for 2010-11, which
includes some s501 issues. At the branch level, the relevant NatO branch
business plans for 2010-11 had not been finalised as at 4 November 2010,
although there was a GM-Character/NCCC business plan for 2010-11.

5.4 Plans at the group, divisional and branch levels are aligned to the PBS
and Strategic Plan and generally reflect the contribution required by each
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stakeholder. However, the ANAO observed that a number of significant tasks
and priorities, such as the prisoner census project®® and the need to resolve
information access issues®, were not included in current or previous business
plans.

Managing risk

5.5 Annually, DIAC develops a Strategic Risk Profile, which identifies key
risks, its risk mitigation strategies and the inherent and residual risk ratings
relevant to each of these risks. One of the risks identified in the Strategic Risk
Profile 2010-11 is the ‘entry into Australia of persons of national security
concern, persons with serious health issues or serious criminal records’. DIAC
rates the residual risk, after mitigation, as moderate.

5.6 Supporting the Strategic Risk Profile, DIAC has developed a Risk
Assessment Summary for the CCRD that restates this risk. The summary also
identifies the controls in place to mitigate the likelihood or consequences of the
risk occurring, responsibility for the risk and how the control will be
monitored. While the Risk Assessment Summary sufficiently identifies and
addresses the risks for which CCRD is responsible, it does not include the risks
managed by other stakeholders involved in administering the character
requirements. No other stakeholders directly involved in the administration of
character under s501 of the Act, such as the NCCC, processing centres and
policy areas, have developed risk plans for relevant character risks.

5.7 DIAC has adopted various strategies to mitigate the risks, including
providing guidance and training to its officers, implementing processes to
identify visa applicants and holders of character concern and requiring
evidence to support s501 decisions. As a result, the ANAO considers that the
residual risk is generally moderate. However, the impact of making an
inappropriate decision in a character case can be significant.

5.8 As discussed in the previous chapter, DIAC’s administration of the
character requirements focuses on the substantial criminal record element of
the character test. DIAC does not have systematic processes in relation to the
other elements of the character test, such as associations with criminal
individuals and groups and general conduct. These other elements of the

Discussed in paragraph 3.43.

®  See Recommendation No.2.
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character test are inherently more subjective in nature. As such, they represent
a potentially higher level of risk to DIAC’s administration of the character
requirements and require an appropriate and effective risk management
approach.

5.9 Within the context of DIAC’s administration of the character
requirements, a number of different functional areas are responsible for
developing policy and guidance, identifying and processing character cases,
and making s501 decisions. Therefore, to be effective, DIAC’s risk management
approach for administering s501 of the Act would best be achieved through an
integrated risk framework and articulated in a risk management plan. Such an
approach would assist DIAC to better understand the risks it faces and to put
in place strategies to minimise the likelihood and/or consequence of those risks
occurring. To recognise and acknowledge the issues common to DIAC's
administration of the character requirements of both the Migration Act and the
Citizenship Act and to reduce the risk that applicants refused citizenship on
character grounds are not routinely referred to the NCCC when appropriate,
the risk management plan should identify risks common to both DIAC’s
administration of both Acts.

Conclusion

510 DIAC has articulated its objectives and deliverables in a range of
planning documents. The strategic plan, which supports the PBS, identifies the
department’s priorities and is supported by plans at the group, divisional and
branch levels. However, the plans do not take a holistic view of the work
required and do not include a number of significant tasks. Finalising and
including in the plans priority tasks and projects, would help to encourage
timely completion of these activities.

511 DIAC’s Strategic Risk Profile identifies the entry into Australia of
persons of national security concern, with serious health issues or with serious
criminal records, as a risk. A Risk Assessment Summary, for which DIAC's
national office is responsible, supports the Strategic Risk Profile. However, the
NCCC and visa processing centres, which are responsible for administering
s501 cases, have not developed s501 risk plans or outlined their approach to
managing risks in administering the character requirements. Effective risk
management strategies should be an integral component of DIAC's
administration of the character requirements of the Migration Act. Adopting
an integrated risk management approach for administering s501 of the Act,
including articulating the risks and mitigation strategies in a risk management
ANAO Audit Report No.55 201011
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plan, would assist DIAC to better understand the risks it faces and put in place
strategies to minimise the likelihood and/or consequence of those risks
occurring.

Recommendation No.3

5.12  To better manage the risks associated with administering the character
requirements of the Migration Act 1958, the ANAO recommends that DIAC
develop a risk management plan that identifies and assesses these risks, as well
as appropriate mitigation strategies.

DIAC’s response: Agreed.

513 DIAC agrees that further work could usefully be done to better
integrate risk mitigation strategies across the Migration and Citizenship
Programs. Compliance and Case Resolution Division and the NCCC will

include a formal Risk Assessment and Treatment Plan as part of their
2011-2012 Business Planning.

Measuring and reporting performance

514 DIAC is responsible for achieving six government outcomes. The
department’s administration of the character requirements of the
Migration Act contributes to Program 4.1 of Outcome 4.°> The PBS outline the
relevant program objective, deliverable and key performance indicator, which
are shown in Table 5.1.

®  Qutcome 4: Lawful stay of visa holders and access to citizenship rights for eligible people through

promotion of visa compliance responsibilities, status resolution, citizenship acquisition integrity, case
management, removal and detention, and policy advice and program design. Department of Immigration
and Citizenship, Portfolio Budget Statements 2010-11, Budget Related Paper No.1.13, Immigration and
Citizenship Portfolio, Commonwealth of Australia, May 2010, p.5.
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Table 5.1

Character objective, deliverable and performance indicator

To undertake an effective program of prevention and deterrence with enforcement
Program used as a last resort that seeks to ... protect the public through the cancellation or
objective refusal of visas to non-citizens who may be of concern to the public for reasons such
as their involvement in serious criminal activity.

The program delivers services to develop, implement and undertake ... the
Deliverable cancellation or refusal of visas particularly for individuals who are in breach of their
visa conditions or present a risk to the Australian community.

LGORE I EGEE  Effective screening of visa applications offshore to prevent people of character
indicator concern from travelling to Australia.

Note: The program objective noted above is one of six relating to Program 4.1.

Source: Department of Immigration and Citizenship, Portfolio Budget Statements 2010-11, Budget Related
Paper No.1.13, Immigration and Citizenship Portfolio, Commonwealth of Australia, May 2010,
pp.47-49.

515 The indicator in the PBS is incomplete in that it only refers to the

screening of offshore visa applications; it does not cover visa holders in

Australia. It is also difficult to measure. Currently, DIAC does not have

performance indicators that measure the quality of its processes or

decision-making in character cases. As a consequence, it reports performance
in its annual report in terms of the number of decisions made. The

2009-10 annual report states that a total of 1078 character-related decisions

were made in 2009-10, including 156 visa refusals and 58 visa cancellations

under s501 of the Act.® DIAC does not report information regarding its
administration of the character requirements on its website.

5.16 Internally, DIAC’s ability to measure and report its performance is
variable. For example, the NCCC collects a range of data, which it analyses and
reports in a Performance Dashboard for internal management use. There were
inconsistencies between the data represented in the Annual Report,
Performance Dashboard and data obtained by the ANAO. The Performance
Dashboard reported a total of 1231 s501 decisions in 2009-10, including
158 visa applications refused and 58 visas cancelled, which differs from the
numbers reported in the annual report.”” When the ANAO queried the
inconsistencies in the data, NatO could not replicate the data reported in the

66 Department of Immigration and Citizenship, Department of Immigration and Citizenship Annual Report

2009-10, Commonwealth of Australia, October 2010, pp.157-158. DIAC advised the ANAO that the
1078 character related decisions consisted of 156 refusals, 58 cancellations and 864 warnings issued.

¢ DIAC informed the ANAO that the data reported in its annual report is correct.
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NCCC’s Performance Dashboard, including the number of visa applicants and
holders considered under s501 of the Act in 2009-10.

Data Integrity

517 The ANAO assessed the integrity of the data supporting DIAC’s
management information. For the 2009-10 data, the following issues were
identified:

. fields had not been updated to reflect the current status of the case, for
example, cases where a decision had been made were listed as active or
decision pending;

o incomplete entries and blank fields, such as for visa held, citizenship or
nationality of the client, and the decision-maker; and

. cases incorrectly identified as part of a visa holder or visa application
s501 caseload.

518 DIAC staff also informed the ANAO of several data integrity issues
with the current systems for recording and reporting character data that make
administering the character requirements and measuring performance
difficult. These include:

. multiple information systems that are time consuming for staff to
populate and result in multiple records for single visa applicants and
holders that contain different information;

o information systems that are not user friendly and for which there is
limited training available;

. poorly designed data fields, the purpose for which was not clear to
users; and
J a lack of data fields to capture relevant information.

519 As a consequence, DIAC management does not have reliable character
data for reporting and administrative purposes. During the audit, DIAC
established a working group to resolve its data integrity issues and has
proposed that one area will be responsible for performance reporting in future.
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Meeting service standards

5.20

DIAC has developed a series of service standards to measure its service

delivery performance. Service standards for the NCCC focus on timeframes for
finalising visa applicant and visa holder character cases and include:

5.21

95 per cent of visa application cases finalised within 180 days of
referral;

85 per cent of visa holder cases finalised prior to earliest date of release
from prison;

85 per cent of visa applicant cases finalised within 14 days where a
NOICR has not been issued;

70 per cent of visa applicant cases finalised within 90 days; and

100 per cent of visa holder cases finalised within 180 days of issuing the
NOICC.

The NCCC reports to DIAC executive against the first two service

standards. The NCCC developed the other service standards to assist it to
measure and manage its character caseload. Figure 5.1 shows the NCCC’s
performance against the five service standards, and demonstrates that since it
assumed responsibility for the visa applicant caseload in late 2009:

the NCCC has made improvements in its management of visa applicant
cases; and

there has been a decline in the NCCC’s performance in administering
the visa holder caseload.
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Figure 5.1
NCCC service standards, 2009-10
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transfer of responsibility for this caseload to the NCCC.

Source: NCCC Performance Dashboard.
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522  As these figures show, the NCCC consistently underperforms against
its service standards.®® The ANAQ’s analysis indicates that the time taken to
consider some visa applications is considerably longer than the service
standard. For example, over 20 per cent of application cases undecided as at
1 July 2010 were over 12 months old (see Figure 5.2).

Figure 5.2

Age of undecided visa applicant cases, as at 1 July 2010
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20%
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Source: ANAO analysis of DIAC data.

5.23  Similar to the key performance indicator relevant to s501 processing,
the service standards focus on the timeliness of decision-making in character
cases. There are no service standards to measure the effectiveness and quality
of DIAC’s s501 processes or decision-making.

Conclusion

5.24  The key performance indicator relevant to the administration of s501 of
the Act, as outlined in the PBS, only addresses offshore visa applications and is
difficult to measure. DIAC’s indicators, as well as its service standards,
measure timeliness; they do not measure the quality of its processes or
decision-making in character cases. As a consequence, DIAC’s external
reporting is limited to reporting the number of s501 decisions made. In
addition, the department’s ability to measure and report its performance
internally is variable and it does not have effective systems in place to ensure
that character data is accurate and is consistently reported to DIAC

% In June 2011, in response to the proposed audit report, DIAC advised that performance has improved

since mid 2010.
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management and key external stakeholders such as the Parliament and the
Australian public. While it is necessary to balance the cost and effort required
to develop and implement performance indicators with the value they provide,
implementing meaningful indicators would assist DIAC to more effectively
measure its administration of the character requirements.

Recommendation No.4

525 To improve its capacity to measure the performance of its
administration of the Migration Act 1958 as it relates to the character
requirements, the ANAO recommends that DIAC:

° develop and implement a range of relevant performance indicators;
and

° collect, analyse and report performance data against these performance
indicators.

DIAC’s response: Agreed.

5.26 Performance indicators to measure the efficiency and timeliness of
processes in National Character Consideration Centre (NCCC) were developed
through consultation with the NCCC and implemented by the Operational
Performance Branch in December 2009. These measures were aimed at
ensuring a focus on timely decision making in the referral caseload, so as to not
impact on overall DIAC performance with finalising applications, and in
cancellations, where appropriate, ensuring visas were cancelled prior to a
prisoners release.

5.27  Existing performance reporting for NCCC business is limited to the
following two measures:

. Visa Applicant decisions made within 180 days, with a specified
Service Standard (Target) of 95 per cent

o Visa Holder decisions completed prior to release date, with a specified
Service Standard (Target) of 85 per cent.
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5.28 Performance against these two measures is assessed on a weekly and
monthly basis, with results provided to all Senior Managers and Global
Managers through the Service Delivery Network Weekly and Monthly
Performance Reports. These reports are also available to all departmental staff,
both onshore and offshore, and included on an internal intranet webpage.

5.29 Measures will be reviewed on an ongoing basis in order to reflect the
program management and policy objectives, and the shifting priorities of the
department.

e

Tan McPhee Canberra ACT
Auditor-General 23 June 2011
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Appendix 1: DIAC’s Response to the Proposed Report

The Department of Immigration and Citizenship (DIAC) welcomes the
opportunity to contribute to the ANAO performance audit Administering the
Character Requirements of the Migration Act 1958 and agrees with the
recommendations. DIAC notes that overall, the ANAO has concluded that
DIAC has established a sound framework for identifying and processing visa
applicants and holders of potential character concern.

DIAC notes the suggested improvements to the character framework to
improve effectiveness. DIAC is committed to continually improving the
administration of the character requirements and integrity of the character
program and welcomes these suggestions.

The department accepts the recommendations of this report and notes that
work has commenced on a number of measures which address many of the
issues raised. Other initiatives will be considered as a result of this report.

Recommendation No.1

To gain assurance that its processes for identifying and referring visa
applicants of character concerns to the NCCC are effective, the ANAO
recommends that DIAC implement a risk-based approach to quality reviewing
the processing of visa applications.

DIAC’s response: Agreed.

DIAC agrees with the recommendation and acknowledges the importance of a
risk based approach to the quality review of processing of visa applications for
clients of character concern.

DIAC acknowledges that a review of the process for referrals would assist in
the assessment of the effectiveness of identifying visa applicants of character
concern. However, DIAC highlights the challenges that are presented in
developing such a quality review process given that the large numbers of visa
applicants in any given time period, make sampling and targeting of review
work difficult.

With this in mind, DIAC has plans to develop a Quality Assurance Review of
the referrals process which may be used to appropriately target any future
Quality Assurance work surrounding the processing of visa applications for
clients of character concern in an ongoing capacity.
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Despite the challenges this recommendation presents, DIAC agrees that there
is benefit to be gained from a more robust, systemic and risk based approach to
quality reviewing the visa application process for clients of character concern.

Recommendation No.2

To provide a formal basis for obtaining the information necessary to support
the identification and assessment of visa holders of character concern against
the character requirements of the Migration Act 1958, the ANAO recommends
that DIAC:

J takes steps to establish appropriate arrangements with the relevant
authorities to provide this information; and

J clearly defines its information requirements.
DIAC’s response: Agreed.

DIAC agrees with the recommendation and advises that work is already
underway to both identify the scope of information required to support
character decision-making under the Migration Act 1958 (the Act), and to
ensure that DIAC has a clear legislative basis on which to request and require
this information from the relevant authorities.

Recommendation No.3

To better manage the risks associated with administering the character
requirements of the Migration Act 1958, the ANAO recommends that DIAC
develop a risk management plan that identifies and assesses these risks, as well
as appropriate mitigation strategies.

DIAC’s response: Agreed.

DIAC agrees that further work could usefully be done to better integrate risk
mitigation strategies across the Migration and Citizenship Programs.
Compliance and Case Resolution Division and the NCCC will include a formal
Risk Assessment and Treatment Plan as part of their 2011-2012 Business
Planning.

Recommendation No. 4

To improve its capacity to measure the performance of its administration of the
Migration Act 1958 as it relates to the character requirements, the ANAO
recommends that DIAC:

e develop and implement a range of relevant performance indicators;
and
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e collect, analyse and report performance data against these performance
indicators.

DIAC’s response: Agreed.

Performance indicators to measure the efficiency and timeliness of processes in
National Character Consideration Centre (NCCC) were developed through
consultation with the NCCC and implemented by the Operational
Performance Branch in December 2009. These measures were aimed at
ensuring a focus on timely decision making in the referral caseload, so as to not
impact on overall DIAC performance with finalising applications, and in
cancellations, where appropriate, ensuring visas were cancelled prior to a
prisoners release.

Existing performance reporting for NCCC business is limited to the following
two measures:

e Visa Applicant decisions made within 180 days, with a specified
Service Standard (Target) of 95 per cent;

e Visa Holder decisions completed prior to release date, with a specified
Service Standard (Target) of 85 per cent.

Performance against these two measures is assessed on a weekly and monthly
basis, with results provided to all Senior Managers and Global Managers
through the Service Delivery Network Weekly and Monthly Performance
Reports. These reports are also available to all departmental staff, both onshore
and offshore, and included on an internal intranet webpage.

Measures will be reviewed on an ongoing basis in order to reflect the program
management and policy objectives, and the shifting priorities of the
department.
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Appendix 2: The Character Test

The Ministerial Direction (D41) outlines the factors that DIAC must consider when
exercising its judgement about whether a visa applicant or holder fails the character
test. The elements and factors are summarised below.

Substantial criminal record (paragraph 7.1)

A visa applicant or holder fails the character test if the person has a substantial
criminal record. The person has a substantial criminal record if they have:

° been sentenced to a term of imprisonment of 12 months or more, or received
multiple sentences with more than two years imprisonment;

o been sentenced to death or imprisonment for life; or

] been acquitted of an offence due to unsoundness of mind or insanity, and as a
result was detained in a facility or institution.

Association (paragraph 7.2)

A visa applicant or holder fails the character test if the person associates with an
individual or group suspected of engaging in criminal conduct. To establish whether
an association exists, the decision-maker considers:

o the nature, degree, frequency and duration of the association; and

o whether the association has a negative bearing on the visa applicant or
holder’s character (such as that they support the criminal conduct—mere
knowledge is not sufficient to establish association).

Past and present criminal or general conduct (paragraph 7.3)

A visa applicant or holder fails the character test if they are not of good character,
having regard to their past and present criminal and/or general conduct.

For past and present criminal conduct, the factors that are considered include:

o the nature, severity and frequency of the offence/s and the period since the
crime/s were committed;

o any evidence of recidivism, continuing association with criminals or pattern of
continued disregard or contempt for the law; and

J any extenuating circumstances that may explain the criminal conduct or any
good acts to suggest the person has since reformed.

For past and present general conduct, the factors that are considered include:

o the person’s involvement in activities indicating contempt or disregard for the
law or for human rights (for example, war crimes);
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o whether the person has been deported from any country, or been
dishonourably discharged from the armed forces of any country;

o whether the person has criminal charges pending overseas; and

J any recent good conduct since the reprehensible conduct which suggests the
person’s character may have reformed.

Significant risk in regards to future conduct (paragraph 7.4)

A visa applicant or holder does not pass the character test if there is a significant risk
that, while in Australia, the person would: engage in criminal conduct; harass, molest,
intimidate or stalk another person; or vilify a segment of the community, incite discord
or represent a danger through involvement in disruptive and/or violent activities.

When considering the risk that a person may engage in criminal conduct, the
decision-maker must assess that the likely conduct could result in a criminal conviction
being recorded.

When considering the risk that a person may harass, molest, intimidate or stalk
another person, conduct that may fall under this category includes:

o breaches of an apprehended or domestic violence order or unwelcome and/or
inappropriate approaches to children; or

J any conduct that would reasonably cause an individual to be severely fearful
or distressed regarding the person’s behaviour towards them.

When considering whether a person may vilify a segment of the community, incite
discord or represent a danger, the factors include whether the person:

o advocates extremist views or encourages disregard for law and order;

o has engaged in conduct incompatible with a multicultural society or
participates in politically motivated violence and is likely to encourage such
action in Australia; and

o is likely to provoke unrest because the timing of their visit and activities
coincide with others holding opposing views.
DIAC balances these considerations against Australia’s tradition of free expression.

Source: Minister for Immigration and Citizenship, Direction [No.41] — Visa refusal and cancellation under
s501, Commonwealth of Australia, 3 June 2009.
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Appendix 3: Refusal and Cancellation Powers under
the Migration Act

Section Description

$109 Cancellation of a visa on the basis that a visa holder has provided incorrect
information or fake documents.
s116 General and prescribed grounds for cancellation of temporary visas.
Cancellation of a visa without notice where a visa holder is outside Australia in
s128 : i
circumstances described under s116.
s134 Cancellation of a business visa when a visa holder fails to meet the conditions of
their visa.
s137J Cancellation of a student visa when a visa holder fails to meet the conditions of
their visa.
Cancellation of a regional sponsored employment visa when a visa holder fails to
s137Q . SH
meet the conditions of their visa.
Cancellation of a visa when a visa holder is dependent on a regional sponsored
s137T .
visa cancelled under s137Q.
$140 Cancellation of a dependent visa when a visa held by the primary applicant is
cancelled.
s501 Refusal and cancellation of a visa application/visa on character grounds.

Source: ANAO.
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Processing s501 Visa Cases

Appendix 4
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Current Better Practice Guides

The following Better Practice Guides are available on the Australian National Audit
Office website.

Human Resource Information Systems
Risks and Controls Mar 2011
Fraud Control in Australian Government Entities Mar 2011

Strategic and Operational Management of Assets by
Public Sector Entities —

Delivering agreed outcomes through an efficient and

optimal asset base Sep 2010
Implementing Better Practice Grants Administration June 2010
Planning and Approving Projects

an Executive Perspective June 2010

Innovation in the Public Sector

Enabling Better Performance, Driving New Directions Dec 2009
SAP ECC 6.0

Security and Control June 2009
Preparation of Financial Statements by Public Sector Entities June 2009

Business Continuity Management

Building resilience in public sector entities June 2009
Developing and Managing Internal Budgets June 2008
Agency Management of Parliamentary Workflow May 2008

Public Sector Internal Audit

An Investment in Assurance and Business Improvement Sep 2007
Fairness and Transparency in Purchasing Decisions

Probity in Australian Government Procurement Aug 2007
Administering Regulation Mar 2007
Developing and Managing Contracts

Getting the Right Outcome, Paying the Right Price Feb 2007
Implementation of Programme and Policy Initiatives:

Making implementation matter Oct 2006
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Legal Services Arrangements in Australian Government Agencies Aug 2006
Administration of Fringe Benefits Tax Feb 2006

User—Friendly Forms
Key Principles and Practices to Effectively Design
and Communicate Australian Government Forms Jan 2006
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