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Australian National

Audit Office

Canberra ACT
12 July 2017

Dear Mr President
Dear Mr Speaker

The Australian National Audit Office has undertaken an independent performance audit
in the Department of the Prime Minister and Cabinet and the Office of the Registrar of
Indigenous Corporations titled Supporting Good Governance in Indigenous
Corporations. The audit was conducted in accordance with the authority contained in the
Auditor-General Act 1997. Pursuant to Senate Standing Order 166 relating to the
presentation of documents when the Senate is not sitting, | present the report of this
audit to the Parliament.

Following its presentation and receipt, the report will be placed on the Australian
National Audit Office’s website—http://www.anao.gov.au.

Yours sincerely

oy

Grant Hehir
Auditor-General

The Honourable the President of the Senate

The Honourable the Speaker of the House of Representatives
Parliament House

Canberra ACT

ANAO Report No.3 2017-18
Supporting Good Governance in Indigenous Corporations

3
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Summary and recommendations

Background

1. Indigenous groups seeking to gain the benefits of incorporation can generally choose
between incorporating under mainstream Commonwealth or state and territory legislation or
under the Corporations (Aboriginal and Torres Strait Islanders) Act 2006 (CATSI Act), which is
regulated by the Office of the Registrar of Indigenous Corporations (ORIC). As at May 2017,
there were 2910 Indigenous corporations registered under the CATSI Act, which is estimated to
represent over a third of incorporated Indigenous organisations in Australia.

2. ORIC’s primary responsibilities are:
° maintaining public registers to support the transparency and accountability of
Indigenous corporations;

° monitoring and enforcing Indigenous corporations’ compliance with the accountability
and governance requirements of the CATSI Act; and

° supporting good governance in Indigenous corporations through providing information,
advice and education.
Audit objective and criteria

3. The objective of the audit was to assess whether ORIC supports good governance in
Indigenous corporations consistent with the CATSI Act.

4. To form a conclusion on the audit objective, the ANAO adopted the following high-level
audit criteria:

° Does ORIC maintain registers in accordance with relevant requirements?

° Does ORIC effectively monitor and enforce compliance with the CATSI Act?

° Does ORIC provide effective information, advice and education?

Conclusion

5. ORIC supports good governance in Indigenous corporations by maintaining public

registers, monitoring and enforcing compliance, and providing information, advice and
education, consistent with the CATSI Act.

6. In accordance with the CATSI Act, ORIC maintains registers on its website that provide
information to stakeholders on the status and operation of Indigenous corporations and officers
who are disqualified from managing an Indigenous corporation. The ANAO found: minor data
quality issues with the Register of Indigenous Corporations; and procedural issues with the
registration of new corporations and the Register of Disqualified Officers. ORIC recently
instituted a quality assurance framework that is intended to address data quality issues with its
corporations register database. ORIC currently exchanges data with the Australian Charities and
Not-for-profit Commission. There is scope for ORIC to explore data exchange arrangements with
other corporate regulators.
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7. ORIC’s ongoing focus on Indigenous corporations’ compliance with annual reporting
requirements has led to a significant improvement in reporting response rates for Indigenous
corporations over the past decade. It has also undertaken successful civil and criminal
proceedings against officers of Indigenous corporations. ORIC’s other regulatory interventions
include conducting examinations and special administrations.' While internal data suggest these
interventions are relatively successful, ORIC could employ a more structured approach to risk
profiling corporations so as to better target its examinations. ORIC publishes data on its
regulatory activities in an annual yearbook, but in recent years it has not committed to, or
reported against, regulatory performance targets.

8. ORIC produces a range of useful guidance materials and templates, provides well-
received training courses and has established other free services to support good governance in
Indigenous corporations. While ORIC’s provision of information and advice to stakeholders
meets internal timeliness benchmarks, it could improve its performance measures and commit
to external performance targets. ORIC has introduced a quality assurance program and has
some internal processes to ensure the consistency and accuracy of its information and advice. It
no longer seeks structured feedback from stakeholders on its support services to promote
continuous improvement.

Supporting findings

Maintaining public registers

9. In accordance with the CATSI Act, ORIC maintains a database of information and
documents relating to the Register of Indigenous Corporations. It makes relevant material from
this database available publicly on its website, which provides transparent information to
stakeholders about the status and operation of Indigenous corporations. The ANAO found minor
data quality issues in the register database. ORIC has recently established a quality assurance
process for the register database, which is intended to improve data quality over time.

10. ORIC has an established process and procedural guidance for staff assessing applications
for registration as an Indigenous corporation. There is scope to improve guidance to better
support staff in the exercise of their decision-making responsibilities.

11. In accordance with the CATSI Act, ORIC maintains a Register of Disqualified Officers,
which is publicly accessible on its website. However, ORIC does not have adequate procedures
to ensure persons disqualified by a court or the Registrar are promptly listed on the register
following disqualification and required documents are stored on its register database.

12. ORIC has an established data exchange arrangement with the Australian Charities and
Not-for-profits Commission, which minimises reporting burden on Indigenous corporations.
There is scope for ORIC to explore options for establishing data exchange arrangements with
Australian Securities and Investments Commission, the Australian Financial Security Authority
and/or the Australian Taxation Office.

! Under the CATSI Act, ORIC can appoint a special administrator to take control of the corporation with the

objective of returning the corporation to its members rather than protecting the interests of creditors.
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Summary and recommendations

Monitoring and enforcing compliance

13. ORIC’s ongoing emphasis on monitoring and enforcing Indigenous corporations’
compliance with annual reporting requirements has achieved a significant improvement in
reporting response rates over the past decade. It also conducts an annual rolling program of
routine examinations to monitor large, essential or publicly funded corporations, which
frequently identifies compliance issues that trigger further regulatory action.

14. ORIC can generate risk ratings for corporations in its corporations register database, but
due to limitations with the methodology these ratings provide limited value to ORIC's regulatory
program. While ORIC considers various matters in targeting its examinations, it does not
systematically analyse the outcomes of interventions to improve its regulatory strategy.

15. ORIC’s program of special administrations has returned a majority (around 90 per cent)
of Indigenous corporations to members’ control, and the majority of these corporations (more
than 90 per cent) have not subsequently been deregistered. These outcomes suggest the
program is well targeted and leads to more sustainable Indigenous corporations.

16. ORIC has initiated enforcement action, including civil proceedings and criminal
prosecutions for breaches of the CATSI Act. The majority (around 95 per cent) of criminal
prosecutions initiated by ORIC have been for breaches of annual reporting requirements by
Indigenous corporations; an approach that has contributed to ORIC’s high rates of reporting
response rates. ORIC’s other criminal prosecutions and civil proceedings relate to the behaviour
of officers of Indigenous corporations, and have resulted in disqualification, fines and, in some
cases, imprisonment.

17. ORIC has internal regulatory performance targets, against which it monitors progress. It
also publishes performance information in its annual yearbook. However, in recent years ORIC
has not committed to external performance targets. In response to a recent review and the
preliminary findings of this audit, ORIC developed a revised suite of corporate documents.

18. ORIC is covered by the Department of the Prime Minister and Cabinet’s policy and
procedures on conflicts of interest, which requires ORIC to maintain a register of any real or
perceived conflicts of interest identified by its staff.

Providing information, advice and education

19. ORIC provides a range of useful guidance materials and templates to support registered
Indigenous corporations and groups considering incorporating under the CATSI Act. Its
education and training program provides free training in corporate governance to a large
number of individuals and corporations and achieves high satisfaction levels. It has also
established free services to assist corporations with recruitment and legal advice.

20. ORIC receives around 6000 requests for information and advice per year, most of which
are straightforward inquiries to which it responds promptly. The majority of its more complex
requests, including handling of complaints and disputes relating to Indigenous corporations, are
completed within benchmark timeframes. ORIC does not commit to performance targets in its
client service charter.

ANAO Report No.3 2017-18
Supporting Good Governance in Indigenous Corporations

9



21. ORIC’s recently established quality assurance program includes an assessment of records
relating to information and advice provided to stakeholders. It has developed processes to
promote consistency and accuracy in its responses.

22. ORIC previously conducted a client survey, which provided structured feedback on its
support services. ORIC does not currently seek structured feedback from its stakeholders on the
guidance and templates on its website or the information and advice provided by its staff.

Recommendations

Recommendation  QRIC should review and update its guidance and procedures for

no.1 assessing applications for registration as an Indigenous corporation.

Paragraph 2.18 . . . .
Department of the Prime Minister and Cabinet and Office of the

Registrar of Indigenous Corporations response: Agreed.

Recommendation  QRIC should establish procedures to ensure that persons disqualified by

no.2 a court or the Registrar are promptly listed on the Register of

Paragraph 2.28 Disqualified Officers, relevant documents are stored on the register, and
such disqualified persons do not continue to hold the positions of
director or secretary in Indigenous corporations.

Department of the Prime Minister and Cabinet and Office of the
Registrar of Indigenous Corporations response: Agreed.

Recommendation  QRIC should refine its risk rating system in ERICCA to better support its

no.3 regulatory program.

Paragraph 3.25
grap Department of the Prime Minister and Cabinet and Office of the

Registrar of Indigenous Corporations response: Agreed.

Summary of entity responses

23. The Department of the Prime Minister and Cabinet and Office of the Registrar of
Indigenous Corporations’ response appears in Appendix 1 of this report. A summary of the
response is below:

The Department of the Prime Minister and Cabinet (the department) and the Office of the
Registrar of Indigenous Corporations (ORIC) welcome the audit report and the ANAO’s overall
conclusion that ORIC supports good governance in Aboriginal and Torres Strait Islander
corporations consistent with the intent of the Corporations (Aboriginal and Torres Strait Islander)
Act 2006 (CATSI Act). The department and ORIC agree to the three recommendations made by
the ANAO.

ORIC has already taken action to implement the recommendations.
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Audit findings
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1. Background

Introduction

1.1 Incorporation enables groups engaging in business activities to establish a separate legal
entity that can: limit the personal liability of members; remain the same despite changes in
membership; acquire, hold and dispose of property; incur debt; and sue and be sued. Indigenous
groups seeking to form business entities can generally choose between establishing:

° a proprietary or public company under the Corporations Act 2001 (Corporations Act)—
regulated by the Australian Securities and Investments Commission (ASIC);

° an incorporated association or cooperative under state and territory legislation—
regulated by fair trading, consumer or business services agencies in each state and
territory; or

° an Indigenous corporation under the Corporations (Aboriginal and Torres Strait
Islanders) Act 2006 (CATSI Act)—regulated by the Office of the Registrar of Indigenous
Corporations (ORIC).

1.2 Indigenous groups holding or managing native title under the Native Title Act 1993 and
Native Title (Prescribed Bodies Corporate) Regulations 1999 must incorporate under the CATSI Act.
In addition, since 1 July 2014, Indigenous groups receiving grant funding of $500,000 (GST
exclusive) or more in a single financial year from the Department of the Prime Minister and
Cabinet may be required as condition of funding to incorporate under the CATSI Act.

1.3 As at May 2017, there were 2910 Indigenous corporations registered under the CATSI Act.
While it is difficult to measure how many Indigenous groups have chosen to incorporate under the
Corporations Act or state and territory legislation?, ORIC has estimated the total number of
incorporated Indigenous organisations in Australia to be between 6000 and 90003—meaning
Indigenous corporations registered under the CATSI Act represent over a third of incorporated
Indigenous organisations.

History of Indigenous corporations legislation

1.4 The first Indigenous corporations legislation, the Aboriginal Councils and Associations Act
1976 (the ACA Act), commenced on 14July 1978. The number of registered Indigenous
corporations under the ACA Act increased steadily during the 1980s and 1990s, reaching a peak of
2999 corporations in 1997-98 (see Figure 1.1).

2 There is no requirement under other legislation for incorporating entities to disclose the ethnicity of their
members.

3 Department of Finance and Deregulation, Strategic Review of Indigenous Expenditure [Internet], DoFD,
Canberra, February 2010, p. 261, available from <http://www.finance.gov.au/foi/disclosurelog/2011/
foi_10-27_strategic_reviews.html> [accessed 9 February 2017].
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Figure 1.1:  Registered Indigenous corporations 1989-90 to 2015-16
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Source: ORIC, Yearbook 2007-08 & Yearbook 2015-16.

1.5 Following a 2002 review that recommended comprehensive legislative reform, the ACA
Act was replaced by the CATSI Act from 1 July 2007. The CATSI Act was designed to ‘[maximise]
alignment with the Corporations Act where practicable, but [provide] sufficient flexibility for
corporations to accommodate specific cultural practices and tailoring to reflect the particular
needs and circumstances of individual groups’.* Special features of incorporation under the CATSI
Act, which were developed to promote flexibility and meet the specific needs of Indigenous
groups, are outlined in Box 1.

Box 1: Special features of CATSI Act incorporation

Support functions: ORIC’s functions, established under section 658-1 of the CATSI Act, include
supporting good governance in registered corporations through providing advice and public
education, assisting corporations with disputes and complaints, and conducting research.

Special powers: The CATSI Act provides ORIC with special powers to intervene in a
corporation’s affairs, including powers to convene meetings, change a corporation’s rule
book, direct a corporation to change its name, or conduct an examination of its books.

Special administration: When an Indigenous corporation is at risk of failure, ORIC can appoint
a special administrator to take control of the corporation. Special administration differs from
ordinary administration under the Corporations Act in that its primary objective is returning
the corporation to its members rather than protecting the interests of creditors.

4 Corporations (Aboriginal and Torres Strait Islander) Bill 2006, explanatory memorandum, p. 8.
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Background

Role of Office of the Registrar of Indigenous Corporations

1.6 The Registrar of Indigenous Corporations® is an independent statutory office holder
appointed under the CATSI Act by the Minister for Indigenous Affairs. The Registrar is supported
by ORIC, whose staff are employed by the Department of the Prime Minister and Cabinet. ORIC's
staffing structure is set out at Figure 1.2.

Figure 1.2:  Structure of ORIC
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office office Projects team (part of the Department of the

Prime Minister and Cabinet)

Source: ORIC internal organisation chart (as at February 2017).

1.7 During 2015-16, ORIC had a budget of $8.38 million and 46.6 full-time equivalent staff.
While the majority of ORIC’s staff are based in Canberra, it maintains a small network of out-
posted officers across seven of the Department’s regional offices (Perth, Coffs Harbour, Cairns,
Brisbane, Alice Springs, Darwin and Broome).

1.8 ORIC’s primary responsibilities are:

° maintaining public registers to support the transparency and accountability of
Indigenous corporations;

° monitoring and enforcing Indigenous corporations’ compliance with the accountability
and governance requirements of the CATSI Act; and

° supporting good governance in Indigenous corporations through providing information,
advice and education.

Key functions that ORIC undertakes relating to these responsibilities are outlined in Table 1.1.

5 Referred to in the CATSI Act as the Registrar of Aboriginal and Torres Strait Islander Corporations.
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Table 1.1: Key functions undertaken by ORIC

Maintaining public registers Monitoring and enforcing Providing information, advice

and education

compliance

Assessing applications for
CATSI Act incorporation

Maintaining public registers
of:

o Indigenous
corporations

o disqualified
persons and
officers

Updating corporations’ details
and documents on the
register

e Monitoring and enforcing
compliance with CATSI Act
requirements

e |ssuing compliance notices
where instances of non-
compliance are identified

e Conducting examinations of
the books of Indigenous
corporations

e Appointing special
administrators to manage
Indigenous corporations at
risk of failure

e Investigating and prosecuting
breaches of the CATSI Act

Providing information and
advice to stakeholders
regarding Indigenous
corporations

Supporting Indigenous
groups seeking to incorporate

Providing advice and
education to Indigenous
corporations on good
governance practices

Conducting research relating
to Indigenous corporations

Assisting with the resolution
of complaints about and
disputes involving Indigenous

corporations

Source: ANAO analysis of ORIC information.

Profile of registered Indigenous corporations

1.9 Under the CATSI Act, to determine reporting and structural requirements, an Indigenous
corporation is registered as ‘small’, ‘medium’ or ‘large’ based on its annual operating income,
assets and number of employees.® Table 1.2 outlines the current criteria for classifying
corporation size, as prescribed in the Corporations (Aboriginal and Torres Strait Islanders)
Regulations 2007 (CATSI Regulations). As Figure 1.3 illustrates, the majority (74.9 per cent) of
registered Indigenous corporations are small; 147 corporations (5.2 per cent) are currently
classified as large. Geographically, Indigenous corporations are primarily based in Western
Australia, Queensland, the Northern Territory and New South Wales.

Table 1.2: Criteria for large, medium and small corporations
orporatio e
eria’ Small Medium Large
Consolidated gross operating income < $100,000 | $100,000 — $4,999,999 > $5,000,000
(in last financial year)
Value of consolidated gross assets <$100,000 | $100,000 — $2,499,999 = $2,500,000
(at end of financial year)
Number of employees (at end of <5 5-24 225
financial year)
Note a: A corporation is classified as small, medium or large if it meets at least two criteria for that category.
Source: CATSI Act, CATSI Regulations.
6 Indigenous corporations are classified at registration and classifications can be updated based on reported

income, assets and employee numbers.
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Background

Figure 1.3:  Number of Indigenous corporations by size and location
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Source: ANAO analysis of ORIC data.

1.10 Figure 1.4 provides a breakdown of the sectors in which the top 500 Indigenous
corporations operate. In 2014-15, the top 500 Indigenous corporations had a combined income of
$1.88 billion, assets of $2.22 billion, and employed 11,095 full-time equivalent staff.” In 2014-15,
43 per cent of the top 20 Indigenous corporations’ income was self-generated, 39.3 per cent was
from government funding and 17.7 per cent was from other sources.®

7 The top 500 Indigenous corporations’ combined income represents 0.1 per cent of Australia’s gross national
income ($1.58 trillion in 2014-15), and employees of the top 500 Indigenous corporations represent
0.1 per cent of Australia’s labour force (11.94 million, seasonally adjusted, in June 2015).

8 Other sources include mining royalties, native title compensation and philanthropic gifts.
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Figure 1.4:  Number of top 500 Indigenous corporations by sector, 2014-15%
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Note a: Totals by sector do not add to 500 as some corporations operate across multiple sectors.
Source: ORIC, The top 500 Aboriginal and Torres Strait Islander corporations 2014-15.

Audit approach

1.11 The objective of the audit was to assess whether ORIC supports good governance in
Indigenous Corporations consistent with the CATSI Act.

1.12 To form a conclusion on the audit objective, the ANAO adopted the following high-level
audit criteria:

° Does ORIC maintain registers in accordance with relevant requirements?
° Does ORIC effectively monitor and enforce compliance with the CATSI Act?
° Does ORIC provide effective information, advice and education?

1.13 The audit method included: reviewing relevant documentation, systems and processes;
analysing ORIC data; examining a sample of records to assess compliance with procedural
requirements; and interviewing relevant stakeholders. In addition, the ANAO sought feedback
from registered Indigenous corporations and received 21 submissions.

1.14 The audit was conducted in accordance with the ANAO Auditing Standards at a cost to the
ANAO of approximately $336,000.

1.15 The team members for this audit were Daniel Whyte, Matthew Birmingham and Deborah
Jackson.
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2. Maintaining public registers

Areas examined
The ANAO examined whether ORIC maintains public registers in accordance with relevant
requirements.

Conclusion

In accordance with the CATSI Act, ORIC maintains registers on its website that provide
information to stakeholders on the status and operation of Indigenous corporations and officers
who are disqualified from managing an Indigenous corporation. The ANAO found: minor data
quality issues with the Register of Indigenous Corporations; and procedural issues with the
registration of new corporations and the Register of Disqualified Officers. ORIC recently
instituted a quality assurance framework that is intended to address data quality issues with its
corporations register database. ORIC currently exchanges data with the Australian Charities and
Not-for-profit Commission. There is scope for ORIC to explore data exchange arrangements
with other corporate regulators.

Areas for improvement
The ANAO made two recommendations aimed at establishing consistent procedures for
registration of new corporations and updating the Register of Disqualified Officers.

Does ORIC maintain a Register of Indigenous Corporations in
accordance with requirements?

In accordance with the CATSI Act, ORIC maintains a database of information and documents
relating to the Register of Indigenous Corporations. It makes relevant material from this
database available publicly on its website, which provides transparent information to
stakeholders about the status and operation of Indigenous corporations. The ANAO found
minor data quality issues in the register database. ORIC has recently established a quality
assurance process for the register database, which is intended to improve data quality over
time.

2.1 The CATSI Act requires ORIC to maintain a Register of Indigenous Corporations, which
contains information and documents relating to the registration of Indigenous corporations
(including corporations that have been deregistered). While the CATSI Act and CATSI Regulations
specify the types of information that should be held and what information can be obtained by the
public, they do not prescribe the form the register should take.

2.2 ORIC stores information and documents relating to the register, along with internal
records relating to its advice and compliance functions, in a database called the Electronic Register
of Indigenous Corporations under the CATSI Act (ERICCA). It makes information and documents
from ERICCA, other than exempt documents, available to the public via a searchable interface on
its website.’

9 The register is accessible via the ‘Search for a corporation’ box on ORIC’s website <http://www.oric.gov.au/>
[accessed 23 February 2017].
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2.3 Maintaining the quality of data held in its corporations register is central to ORIC's
statutory aims of facilitating and improving the performance and accountability of Indigenous
corporations and providing certainty to stakeholders. Consequently, it is important that ORIC has
appropriate quality assurance processes in place to ensure the accuracy and currency of the
information stored in ERICCA and published on its website.

Quality assurance of ERICCA data

2.4 While ERICCA has a series of automated checks, built-in prompts and review steps to
support data quality, much of the data in ERICCA is entered manually by ORIC staff, or by
Indigenous corporations submitting forms electronically, which introduces potential for data entry
errors.’® ORIC undertakes some recurring business processes that support data quality, such as
verifying financial data recorded in ERICCA in preparing its annual report on the top 500
Indigenous corporations, running various tests for anomalous data, and holding regular training
sessions for staff prior to annual reporting periods.

2.5 ORIC identified data quality in ERICCA as a weakness in 2011. It established a quality
assurance program in March 2012, but ORIC informed the ANAO that this was discontinued after a
few months as it was over engineered for an entity of ORIC’s size.

2.6 ORIC's internal business plan for 2015-16 identified ‘[increasing] the quality of public
register documents, correspondence and internal record keeping’ as a key internal priority. In
May 2016, ORIC adopted a ‘Quality assurance and accountability framework’, which includes:

° monthly manual checking of ERICCA tasks, focussing on obvious errors and omissions;
° monthly authentication tests and exception reporting of data entered into ERICCA;

° an internal email account for reporting errors, omissions and inaccuracies;

° monthly reporting to senior managers on assessment results; and

° an annual review of the quality assurance system.

2.7 Manual checking of a five per cent sample of tasks during the first six months of the quality
assurance program found an average error rate of 23.7 per cent, which falls outside ORIC's
acceptable error rate of 5 per cent. ORIC defines ‘errors’ for its internal reporting as issues ranging
from typographical errors and incorrect formatting through to exemptions not being recorded,
forms not being signed, or documents not being published to the public register. ORIC does not
categorise these errors by severity in its monthly reporting.

2.8 Authentication testing focuses on very specific types of errors that can be checked
electronically: invalid email, physical or mailing addresses; document registration details; and
breaches of certain requirements relating to directors (a majority of directors must be Indigenous
and corporations cannot have more than twelve directors unless their rule book allows this).** It is
performed on all database entries and has found low error rates of between 0 and 3.59 per cent
over the first six months, which fall inside ORIC’s acceptable error rate of 5 per cent.

10 Directors, secretaries or contact persons of Indigenous corporations can submit information and documents
to ORIC electronically via the Online Lodgement Integrated with ERICCA (OLLIE) system.

11 Arule book outlines an Indigenous corporation’s governance rules. Some rules are mandatory requirements
of the CATSI Act; others can be modified by the corporation’s members.
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2.9 To identify broader errors with existing corporation records stored in ERICCA, ORIC relies
on staff or users of the online register reporting them, and the annual reporting process from
corporations, which involves providing updated details of addresses, officers and members.
ERICCA has been in use since 2007, so the error rate in the manual testing results (23.7 per cent
for new tasks since August 2016) suggests there are likely to be data quality issues with existing
records in ERICCA.

2.10 The ANAO reviewed ERICCA records™? and found: incorrect incorporation dates for two
Indigenous corporations; five registered Indigenous corporations without an associated registered
office address or document access address (a CATSI Act requirement); incorrect date of birth
records (for example, directors born in 1838, 1858 and 2016); and data entry errors with annual
returns records.

2.11 Following feedback from stakeholders about inconsistencies and errors in ORIC-initiated
corporation rule books, ORIC has also initiated a project to review rule books. As at April 2017, this
project was still in its early stages, so the ANAO has not reviewed its progress.

2.12  The quality assurance framework and rule book review project are positive developments.
Errors are being corrected as they are discovered, which improves data quality. ORIC’s quality
assurance framework includes a commitment to provide refresher training for staff on required
standards, templates and key processes, which should help to reduce error rates over time. To
provide greater assurance of the quality of information stored on its corporations register, ORIC
should consider analysing and classifying errors by severity and undertaking broader corrective
action where there is a high risk of incorrect information being published on the public register.

Does ORIC appropriately assess applications for registration as an
Indigenous corporation?

ORIC has an established process and procedural guidance for staff assessing applications for
registration as an Indigenous corporation. There is scope to improve guidance to better
support staff in the exercise of their decision-making responsibilities.

2.13  Prior to registering an organisation as an Indigenous corporation, the CATSI Act requires
ORIC to assess compliance with a series of basic requirements. The processes ORIC undertakes
upon receipt of an application for registration under the CATSI Act are outlined at Figure 2.1. ORIC
has discretion to grant an application for registration if some of the basic requirements (such as
the minimum number of members and age of members requirements) are not met; however, it
must not grant an application if a corporation would not meet:

(a) the Indigeneity requirement—at least 51 per cent of members must be Indigenous;

(b) the internal governance rules requirement—a ‘rule book’ must be submitted that
includes certain mandatory rules and meets other requirements (such as being in
English, internally consistent, and providing adequate coverage of replaceable rules);

12 The ANAOQ’s testing involved exporting data to an Excel spreadsheet, sorting by fields (for example, Indigenous
corporation number, status, address, date of birth) and examining the data for obvious outliers or anomalies.
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(c) the name requirement—the corporation name must clearly indicate that it is an
Indigenous corporation and meet other rules (such as being unique, inoffensive and not

including restricted words, phrases or abbreviations).

Figure 2.1:  Processing applications for registration as an Indigenous corporation
J///V-\pplication fof\\ Information and Job assigned to Officer assesses O;ZZ?;Z::E:(S
| incorporation ¥ documents entered —p> . '8 . — application against ) .
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Source: ANAO analysis of ORIC internal procedures.

2.14 During 2016, ORIC received 212 applications for registration—as at 20 April 2017, 165 of
these applications had been approved for registration, 24 cancelled, 17 refused and
six withdrawn. The ANAO examined a sample of 20 approved, 13 refused and all six withdrawn
applications (from the population of 212 applications received in 2016) and assessed compliance
with internal instructions and statutory requirements.

2.15 The ANAO found inconsistencies in the timeframes given by ORIC to applicants to provide
extra information and in ORIC’s approach to resolving issues with rule books. For nine of the
twenty approvals, ORIC did not document its rationale for approving applications where
insufficient evidence was provided to demonstrate that non-mandatory requirements had been
met. The ANAO also found minor classification errors and recordkeeping issues (such as
applications classified as withdrawn that should have been classified as refused and application
files that contained information relating to other applications).

2.16 ORIC's recently instituted quality assurance framework, which includes assessment of
registration tasks, is intended to assist in identifying and addressing errors and recordkeeping
issues with processing applications. With regard to inconsistencies, ORIC informed the ANAO that
its staff exercise discretion, with oversight from their managers, in setting flexible timeframes and
resolving rulebook issues on a case-by-case basis, depending on factors such as whether an
organisation is using a professionally qualified person (such as a lawyer) to assist with its
application or applying without such assistance.

2.17 ORIC publishes external policy statements and fact sheets that provide guidance on
legislative requirements for registration as an Indigenous corporation. It also has detailed internal
procedural manuals for staff that provide technical instruction on how to process applications
within ERICCA. These guidance documents do not provide sufficient guidance to staff on aspects
of registration decision-making such as: when to approve applications that do not meet non-
mandatory requirements; timeframes and protocols for seeking additional information from
applicants; and protocols for making Registrar-initiated changes to rule books. Providing staff with
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principles-based guidance and procedures could help to ensure the quality and consistency of
registration decisions, while still allowing staff to exercise flexibility and discretion in their
assessment processes, where appropriate.

Recommendation no.1

2.18 ORIC should review and update its guidance and procedures for assessing applications
for registration as an Indigenous corporation.

Department of the Prime Minister and Cabinet and Office of the Registrar of Indigenous
Corporations response: Agreed.

2.19 To assist and support staff with administering the CATSI Act, including applications for
registration, ORIC has a comprehensive suite of procedural manuals, internal fact sheets, policy
statements and regular guidance notes.

2.20 ORIC maintains the Electronic Register of Indigenous Corporations under the CATSI Act
(ERICCA) database that provides a workflow for ORIC business processes. It has built in
automated and manual checks to identify issues of non-compliance with the CATSI Act. These
processes incorporate role components, that is, independent checking by an officer independent
of the receiving officer. For the application for registration process, there are two quality
assessments: a review process by a second officer; and approval by a senior ORIC officer.

2.21 ORIC complements this checking at the time of processing with sampled follow up
testing. Every month a sample of new registration jobs are checked for a range of quality issues
such as data accuracy, adherence to assessment process, completeness of supporting
documentation, and accessibility standards.

2.22 ORIC agrees with the proposed audit report that procedures for documenting such
decisions and other similar issues in quality control can be improved.

Does ORIC maintain a Register of Disqualified Officers in accordance
with requirements?

In accordance with the CATSI Act, ORIC maintains a Register of Disqualified Officers, which is
publicly accessible on its website. However, ORIC does not have adequate procedures to
ensure persons disqualified by a court or the Registrar are promptly listed on the register
following disqualification and required documents are stored on its register database.

2.23 In addition to the Register of Indigenous Corporations, the CATSI Act also requires ORIC to
maintain a Register of Disqualified Officers, which contains information and documents relating to
people disqualified from managing Indigenous corporations by a court (under ss. 279-15, 279-20
and 279-25) or by ORIC (under s. 279-30)."* The Register of Disqualified Officers is published on

13 People can be automatically disqualified from managing Indigenous corporations for other reasons, such as
being convicted of certain offences or disqualified from managing a company under the Corporations Act.
These people are not included on ORIC's register.
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ORIC’s website, linking to data stored in ERICCA.* As at 23 March 2017, there were twelve
disqualified officers listed on the register.

2.24 Disqualified officers cannot manage an Indigenous corporation—which means they cannot
be a director, secretary (for large corporations) or contact person (for medium or small
corporations)—unless they have been granted permission by ORIC or leave by the Court. ORIC
must store copies of any permission or leave granted, as well as other relevant notices and orders,
on the register.

2.25 The ANAO reviewed the register and found®*:

° one officer disqualified from 16 April 2015 to 15 April 2019 was listed as a current
director for a registered Indigenous corporation as at 23 March 2017%¢;

° while most listings for civil matters were prompt, three officers disqualified from
20 September 2016 were not listed on the public register until 27 October 2016; and

° copies of court disqualification orders were stored in ERICCA for only two of the ten

officers disqualified by a court under s. 279-15.

2.26 The CATSI Act does not require ORIC to list officers automatically disqualified from
managing an Indigenous corporation under s.279-5 on the Register of Disqualified Officers.
However, ERICCA was designed with the functionality to allow such disqualified officers to be
listed. The ANAO found two officers automatically disqualified under s. 279-5 for five years due to
criminal offences from 23 November 2012 and 28 February 2013 were listed on the public register
on 27 November 2015 (after ORIC had received an inquiry from a member of the public about the
status of one of the individuals); five other officers automatically disqualified due to criminal
offences had not been listed on the public register. ORIC should be consistent in its treatment of
automatically disqualified officers and list either all or none on the register.

2.27 ORIC has an ERICCA procedural manual, REG-110: Disqualify Person(s), which outlines
procedures to list a disqualified officer on the Register of Disqualified Officers. In addition, ORIC
has an Investigations and Prosecutions—Consolidated Manual, which includes sections relating to
disqualified persons. These documents do not include:

° procedures to ensure persons disqualified by a court or the Registrar are promptly listed
on the register following disqualification;

° instruction on what documents should be stored on the register and where they should
be stored; and

° checks to be undertaken to ensure persons disqualified by a court or the Registrar do not
continue to hold director or secretary positions within Indigenous corporations; and

14  The register is accessible at <http://register.oric.gov.au/DisqualifiedPersonRegister.aspx> [accessed
23 March 2017].

15 The ANAO tested whether: disqualified officers are promptly listed on the public Register of Disqualified
Officers following disqualification; relevant documents are stored on the register; and any disqualified officers
listed on the register as at 23 March 2017 were also listed as the current director, secretary or contact person
of a corporation on the Register of Indigenous Corporations.

16  ORIC informed the ANAO that the officer had stated during Court proceedings that she would resign from the
corporation. ORIC did not undertake any follow-up actions with the corporation to inquire as to why she was
still a director.
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° guidance on the treatment of persons automatically disqualified from managing an
Indigenous corporation under s. 279-5.

Recommendation no.2

2.28 ORIC should establish procedures to ensure that persons disqualified by a court or the
Registrar are promptly listed on the Register of Disqualified Officers, relevant documents are
stored on the register, and such disqualified persons do not continue to hold the positions of
director or secretary in Indigenous corporations.

Department of the Prime Minister and Cabinet and Office of the Registrar of Indigenous
Corporations response: Agreed.

2.29 ORIC currently has an investigations and prosecutions manual in place that
comprehensively documents operating procedures for the conduct of investigations and
prosecutions. These procedures are currently being reviewed and will be updated to ensure:

° consistency of treatment of persons disqualified by a court or the Registrar

° persons disqualified by a court or the Registrar are published in a reasonable
timeframe

° correct documentation is stored on the public register.

2.30 ORICis also undertaking an audit of corporation records in the Register of Aboriginal and
Torres Strait Islander Corporations to ensure persons disqualified by a court or the Registrar do
not hold the positions of director or secretary in Indigenous corporations.

Does ORIC exchange data from its registers with other corporate and
non-for-profit regulators?

ORIC has an established data exchange arrangement with the Australian Charities and Not-
for-profits Commission, which minimises reporting burden on Indigenous corporations. There
is scope for ORIC to explore options for establishing data exchange arrangements with
Australian Securities and Investments Commission, the Australian Financial Security Authority
and/or the Australian Taxation Office.

2.31 Indigenous corporations will often also be registered with the Australian Business Register
(to obtain an Australian business number or ABN) and, if they are a charity or not-for-profit
organisation, with the Australian Charities and Not-for-profits Commission (ACNC). In addition, a
person is automatically disqualified from managing an Indigenous corporation if they are
disqualified under the Corporations Act or are bankrupt. ASIC maintains a banned and disqualified
register and the Australian Financial Security Authority (AFSA) maintains the National Personal
Insolvency Index, which includes details of people who are bankrupt.

2.32  ORIC has memoranda of understanding (MoUs) in place with ASIC and ACNC, but not with
AFSA or the Australian Taxation Office, which manages the Australian Business Register. ORIC had
agreed a target to negotiate ‘three new MoUs with external agencies to provide for information
exchange and greater regulatory cooperation’ by 31 March 2016. This target was included in
ORIC’s internal business plans for 2014-15 and 2015-16. ORIC has not met this target; the most
recently negotiated MoU with an external regulator commenced on 19 August 2013.
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2.33  ORIC's MoU with ASIC allows for data exchange, but ORIC and ASIC do not regularly
exchange register data. ACNC is the only regulator with which ORIC has an established data
exchange arrangement. ORIC and ACNC exchange data from their registers half yearly, including
corporation details, deregistered corporations and corporation directors. ORIC and ACNC have
also put in place arrangements to ensure Indigenous corporations registered with both regulators
only need to lodge an annual report with ORIC.

2.34 To support its compliance and enforcement program, ORIC should explore options to
establish data sharing arrangements with ASIC and negotiate new MoUs with AFSA and the
Australian Taxation Office.
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3. Monitoring and enforcing compliance

Areas examined
The ANAO examined whether ORIC effectively monitors and enforces compliance with the
CATSI Act and whether it measures and reports on its regulatory performance.

Conclusion

ORIC’s ongoing focus on Indigenous corporations’ compliance with annual reporting
requirements has led to a significant improvement in reporting response rates for Indigenous
corporations over the past decade. It has also undertaken successful civil and criminal
proceedings against officers of Indigenous corporations. ORIC’s other regulatory interventions
include conducting examinations and special administrations. While internal data suggest these
interventions are relatively successful, ORIC could employ a more structured approach to risk
profiling corporations so as to better target its examinations. ORIC publishes data on its
regulatory activities in an annual yearbook, but in recent years it has not committed to, or
reported against, regulatory performance targets.

Areas for improvement

The ANAO made one recommendation aimed at refining its risk rating system in ERICCA to
better support its regulatory program. The ANAO suggested ORIC report Indigenous
corporations’ reporting compliance rates as at the legislative deadline.

Does ORIC monitor Indigenous corporations’ compliance with
legislative requirements?

ORIC’s ongoing emphasis on monitoring and enforcing Indigenous corporations’ compliance
with annual reporting requirements has achieved a significant improvement in reporting
response rates over the past decade. It also conducts an annual rolling program of routine
examinations to monitor large, essential or publicly funded corporations, which frequently
identifies compliance issues that trigger further regulatory action.

3.1 Under both the CATSI Act and common law, registered Indigenous corporations and their
directors must comply with a range of requirements. For corporations, obligations include:

lodging an annual report by 31 December (unless an exemption has been granted);

holding an annual general meeting between 1 June and 30 November (unless an
exemption is granted);

maintaining up-to-date financial records and registers of members and former members;
keeping ORIC informed of relevant changes to the corporation; and

following rules set out in its rule book, such as keeping minutes of meetings.

In addition, directors of Indigenous corporations have legal duties to act with reasonable care and

d

iligence, act in good faith in the best interests of the corporation, not improperly use their

position or information, disclose material personal interests, and not trade while insolvent.
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3.2 ORIC monitors the compliance of Indigenous corporations and their directors with these
requirements through:

° ensuring corporations comply with their annual reporting obligations and reviewing
information lodged by corporations;

° using information from complaints, disputes and intelligence gained through its support
activities to identify potential instances of non-compliance or risks of corporate failure;
and

° undertaking a routine program of examinations targeted at large, essential or publicly

funded corporations.

Compliance with reporting requirements

33 The deadline for most Indigenous corporations to lodge their annual reports is
31 December each year (six months after the end of the financial year).'” Requirements for annual
reporting are determined by an Indigenous corporation’s registered size and its annual operating
income (see Table 3.1).*® Corporations may seek exemptions from lodging a particular report or to
extend the deadline for reporting, which ORIC considers on a case-by-case basis.

Table 3.1: Annual reporting requirements for Indigenous corporations

Registered size and income of corporation Report(s) required

Small corporation with consolidated gross operating 1. General report (a simple pro forma report

income less than $100 000 providing updated details and financial
information for the corporation)

Small corporation with consolidated gross operating 1. General report

income between $100 000 and $5 million 2. Financial report and audit report or

Medium corporations with consolidated gross financial report based on reports to

operating income less than $5 million government funders (if eligible)

Large corporations or any size corporation with a 1. General report 3. Audit report

;:no(;lriolldated gross operating income of $5 million or 2. Financial report 4. Directors’ report

Source: ORIC, Corporation Reporting Guide, October 2014, p. 3.

3.4 Since the 2006—-07 reporting period, ORIC has implemented an annual communication and
support program to encourage (and, if necessary, compel) Indigenous corporations to comply with
reporting requirements. The program involves a graduated series of actions including:

° reminders in ORIC publications and on its website;

° follow-up with key groups and sectors (such as Native Title Corporations);
° face-to-face visits by ORIC's regional officers;

° telephone reminders to newly registered corporations; and

° outreach and formal warning notices to corporations in breach.

17 Some corporations have alternative deadlines due to having different financial year end dates.

18 Asnoted in paragraph 1.9, under the CATSI Act an Indigenous corporation is registered as small, medium or
large based on its annual operating income, assets and number of employees (see Table 1.2 for the criteria for
classifying corporation size).
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3.5 For yearbook reporting, ORIC defines reporting compliance as the final response rates for
corporations, rather than the percentage of corporations meeting the legislative deadline of
31 December. Figure 3.1 outlines the percentage of Indigenous corporations that submitted
annual reports from 2001-02 to 2015-16. These results demonstrate that ORIC's communication
and support program achieved a sharp increase in response rates, with over 95 per cent of
corporations submitting reports since 2009—-10. To be consistent with the CATSI Act requirement,
ORIC should report compliance as at the legislative deadline, as well as the number of
corporations that submit reports after the deadline. For 2015-16, the compliance rate as at
31 December 2016 was 84.8 per cent; as at 22 March 2017, the response rate for 2015-16 was
94 per cent.

Figure 3.1:  Annual reporting response rates, 2001-02 to 2015-16%
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Note a: Data for 2015-16 is as at 22 March 2017
Source: ORIC, Yearbook 2015-16, p. 15 and ORIC internal reporting (2015-16)

3.6 After annual reports have been received from corporations, ORIC staff enter data into
ERICCA, check entries and commit reports to the corporations register. Once reports have been
committed, they can be downloaded from the public register.

Complaints, disputes and other intelligence

3.7 Among ORIC’s functions are to assist with complaints and disputes involving Indigenous
corporations and to provide other support functions such as corporate governance training (see
Chapter 4 for discussion of ORIC’s support functions, including statistics relating to complaints and
disputes). Monitoring and assessing intelligence gathered through these support activities forms a
component of ORIC’s compliance monitoring strategy.

ANAO Report N0.3 2017-18
Supporting Good Governance in Indigenous Corporations

29



3.8 Complex and serious issues identified through support activities that may require
regulatory or enforcement action are referred to one of two internal standing committees for
further consideration:

° Corporations Complaints Panel—which considers complaints and disputes involving
Indigenous corporations and may refer matters to the Regulation team for a targeted
examination; and

° Regulation and Litigation Committee—which considers matters that may require
investigation and enforcement action (enforcement outcomes are discussed later in this
chapter).

Examinations

3.9 Under Division 447 of the CATSI Act, ORIC has the power to send an authorised officer (an
examiner) to examine the books and records of an Indigenous corporation. Examinations involve
assessing an Indigenous corporation’s standards of corporate governance and financial
management, including:

° compliance with the CATSI Act and the corporation’s rules;

° the viability and solvency of the corporation;

o whether any directors have material personal interests and, if so, whether they have
been properly managed;

° whether there is any evidence of corruption or misuse of corporation resources for
personal benefit;

° any lack of control, direction and management of the affairs of the corporation by the
directors.

3.10 ORIC's policy statement, PS—25: Examinations, outlines two categories of examinations:

° an ‘annual rolling program’ of routine examinations targeting ‘large, essential or publicly
funded corporations’; and

° targeted examinations triggered by disputes, complaints, financial or operational
irregularities, or intelligence about other problems (targeting of examinations is
discussed later in this chapter).

3.11 ORIC’s policy statement previously stated its rolling program would include approximately
30 to 40 of the largest 200 Indigenous corporations each year, with an aim to examine large
corporations at least once every three to five years. After the ANAO informed ORIC that it had not
been achieving this benchmark in recent years, ORIC removed reference to the timeframe and
frequency of examinations from its policy statement. The revised statement, in place from
26 October 2016, states: ‘The number of corporations examined each year under the rolling

program will depend on the resources available to the Registrar in each year’.**

3.12 For the 2016-17 year, the Regulation team was allocated a budget of $550 000 and
committed to a target of completing 50 examinations by 30 June 2017, based on an average cost

19 ORIC, PS-25: Examinations, policy statement, 2016, p. 5.
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of $11 000 per examination.?° For its 2016-17 rolling program of routine examinations, 19 large
corporations and six medium and small corporations were identified, which represent 50 per cent
of the annual budget and target.?! In previous years, its routine examinations have represented
between 15 and 53 per cent of the annual total.

3.13 The potential results of an examination for an Indigenous corporation include:

° management letter—a letter indicating that no further regulatory action is required,
which may include reference to minor instances of non-compliance or other issues
identified through the examination that the Indigenous corporation should address;

° compliance notice—a notice issued under s.439-20 of the CATSI Act requiring the
corporation to take specific action to address serious non-compliance issues identified
through the examination (compliance notices are actively monitored by ORIC and if a
corporation does not comply ORIC may proceed to a show cause notice);

° show cause notice—a notice issued under s.487-10 of the CATSI Act requiring the
corporation to explain why it should not be placed under special administration
(depending on the corporation’s response, ORIC may initiate a special administration,
undertake other regulatory actions, such as issuing a compliance notice, or take no
further action); and

° deregister or wind up—if a corporation is found to be insolvent or inactive it may be
deregistered or wound up.

3.14 Table 3.2 shows the reported results of examinations conducted since 2007-08 (when the
CATSI Act commenced). These results show 73.2 per cent of examinations conducted over this
period identified serious issues leading to further regulatory action. Of those examinations that
result in a management letter, the overwhelming majority identify minor instances of
non-compliance or other issues.*?

Table 3.2: Reported examination results, 2007-08 to 2015-16

Examination 2007- 2008- 2009- | 2010- 2011- | 2012- 2013- | 2014- 2015-
result 08 09 10 11 12 13 14 15 16
Management letter 11 17 13 29 19 22 12 16 6
Compliance notice 40 49 56 34 31 26 26 33 27
Show cause notice 5 11 3 7 9 1 7 10 4
Deregister/wind up 1 2 5 2 2 2 1 0 2
TOTAL 57° 79° 77 72 61 51 46 59 39

Note a: The totals reported by ORIC for 2007-08 (60) and 2008—-09 (81) have been amended in this table as they did
not equal the sum of reported examination results for these years.

Source: ORIC, Yearbook 2011-12, p.43 & Yearbook 2015-16, p. 27.

20 The majority of examinations are conducted by a panel of external service providers (most of which are
accounting firms), while some are conducted by ORIC staff.

21  The remaining budget is reserved for targeted examinations.

22 ORIC has recorded the purposes of management letters since 2011-12. Only one management letter issued
since 2011-12 did not identify further actions for the examined Indigenous corporation.
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3.15 The ANAO was unable to validate the reported examination results in Table 3.2 due to
minor discrepancies between the reported figures, outcomes recorded in ERICCA and those
recorded in an Excel spreadsheet the Regulation team has been using to manage and report on its
compliance program since 2002. ORIC should either:

° build greater functionality into ERICCA (so the Regulation team no longer needs to use a
separate spreadsheet to manage and report on its activities); or

° upgrade the spreadsheet by reformatting worksheets to allow for ease of analysis, using
consistent category descriptions and linking to data held within ERICCA.

3.16 ORIC should also reconcile its compliance data to ensure figures reported in Yearbooks are
consistent with its internal records and publish corrections where errors are found.

Does ORIC take arisk-based approach to regulatory intervention?

ORIC can generate risk ratings for corporations in its corporations register database, but due
to limitations with the methodology these ratings provide limited value to ORIC’s regulatory
program. While ORIC considers various matters in targeting its examinations, it does not
systematically analyse the outcomes of interventions to improve its regulatory strategy.

3.17 ORIC can draw on a graduated range of regulatory and enforcement powers under the
CATSI Act, including powers to:

° examine the books and records of an Indigenous corporation (Division 447) and seek a
warrant to obtain books not produced (Division 456);

° issue a compliance notice (s. 439-20) requiring a corporation to take specific action;

° place a corporation under special administration (Division 487) and remove directors
from office during the period (Division 496);

° disqualify people from managing corporations (s. 279-30);

° initiate criminal or civil proceedings against corporations or officers for various offenses

or breaches (discussed later in this chapter); and
° wind up (Division 526) and/or deregister (Division 546) a corporation.

3.18 As noted in paragraph 3.2, ORIC receives intelligence relating to potential non-compliance
or corporate failure risks from various sources, including annual reporting, examinations,
complaints, disputes and support activities. If there is an indication of potential non-compliance or
other problems (such as allegations made through complaints or intelligence gathered through
support activities), as noted in paragraph 3.10, ORIC may initiate an ad hoc targeted examination
to investigate the issue. Where there is clear evidence of a breach of legislative requirements or a
serious problem with an Indigenous corporation, ORIC may immediately issue a compliance
notice, initiate a special administration or wind up of the corporation, or commence an
investigation into civil or criminal matters.

3.19 Figure 3.2 provides a breakdown of regulatory intervention tasks initiated within ERICCA
for each financial year since 2007-08. While the number of interventions has fluctuated from year
to year, the use of examinations and compliance notices has declined slightly in recent years.
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Figure 3.2:  Regulatory intervention tasks initiated, 2007-08 to 2016-17°
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Note a: Data for 2016-17 is as at 31 March 2017.
Source: ANAO analysis of ERICCA data.

Risk rating in ERICCA

3.20 When ORIC processes annual reports from Indigenous corporations, ERICCA can generate
automated risk assessments based on eleven weighted risk factorsB; the resulting risk scores are
rated as ‘low’, ‘medium’, ‘high’ or ‘extreme’. System documentation for ERICCA refers to the ‘ORIC
Compliance Model’, which associates regulatory instruments with each risk rating level (see Table
3.3).

Table 3.3: ERICCA risk ratings and ORIC compliance model

Risk Risk Regulatory instruments Corporations
rating score with rating®
Extreme | >1.5 Deregistration 86 3.1%
High 1.0-1.5 | Audit (with or without penalty) 538 19.4%
Medium | 0.5-1.0 Real time business examinations, record keeping reviews 1374  49.6%
Low <0.5 Training, education, record keeping, service delivery 771 27.8%

Note a: Ratings recorded in ERICCA as at 28 March 2017.
Source: ERICCA system documentation; ANAO analysis of ERICCA data.

23 The eleven risk factors are: compliance (cases of non-compliance in last two years); corporation size; audit
qualifications; nature of business; regulatory action; critical events (e.g. complaints or other intelligence);
financial materiality; liquidity; net trading result; number of related parties; and timeliness of annual returns.
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3.21 The ANAO examined a random sample of 80 current assessments, 20 at each risk rating
level, to review how risk factor scores contributed to ratings, and found:

° Only two factors, liquidity and net trading result, have a significant influence on risk
ratings (each factor has a maximum score of 0.85). All other factors have an insignificant
influence on ratings due to their low weighting (the maximum score for any other factor
in the sample was 0.25) or are not used.

° To achieve an extreme risk rating, a corporation needs to trigger both the liquidity and
net trading result factors, meaning its current liabilities equal or exceed current assets
and its expenditure exceeds revenue.

° Due to a system anomaly, small corporations that have no liabilities or assets receive the
maximum risk score (0.85) for liquidity, which leads to a medium or high risk rating.
Based on the level of nil financial returns in the ANAQO’s sample of 80 assessments, it is
likely that around 40 per cent of corporations fall into this category. These anomalous
ratings inflate the number of corporations receiving medium or high risk ratings, making
it difficult to identify corporations that are truly medium or high risk.

3.22 Due to the large numbers of corporations receiving high and medium risk ratings, ORIC
does not follow the strategies and instruments identified in the ORIC Compliance Model. Instead,
it only follows up on extreme ratings. This involves contacting extreme risk corporations to
determine if there is a reasonable explanation for their reported trading loss and liquidity results;
if a reasonable explanation is not provided, the corporation is referred to the Corporation
Complaints Panel or the Regulation and Litigation Committee to consider further regulatory
action.

3.23 The risk rating system in ERICCA is a sophisticated tool for monitoring regulatory risks
posed by Indigenous corporations. However, due to the way it is currently calibrated and used, it
provides limited value to ORIC's compliance program.

3.24 ORIC does not systematically analyse the outcomes of its regulatory interventions to
identify the extent to which the risk criteria in ERICCA correlate with instances of non-compliance
or corporate failure, so as to refine its regulatory strategy. Recalibrating the risk rating system, and
analysing data from regulatory interventions to further refine the system, would provide ORIC
with a more structured and evidenced-based approach to regulatory decision making.
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Recommendation no.3

3.25 ORIC should refine its risk rating system in ERICCA to better support its regulatory
program.

Department of the Prime Minister and Cabinet and Office of the Registrar of Indigenous
Corporations response: Agreed.

3.26  ORIC has already commenced reviewing its operating procedures manuals and guidance
for key business processes. Deficiencies and known problems in the risk rating system in ERICCA
will be addressed when information technology resources become available.

3.27 The recommendation also reflects the direction ORIC has already taken in reviewing and
publishing its regulatory approach and strategic risk frameworks. Key documents already
published on oric.gov.au include:

° ORIC regulatory approach—which sets out the regulatory mission, why there is a need
to regulate, ORIC's approach to regulation and how this is informed by risk

° ORIC strategic risk framework—which describes risk processes, from the information
collected and how it is used to evaluate risk priorities, through to planning meaningful
measurable responses. The framework guides ORIC on how to identify where and how
to focus its resources

° ORIC case categorisation and prioritisation model—which describes the decision-
making processes that takes place within ORIC to select, categorise and prioritise
matters; and the principles according to which those decisions are made

° ORIC performance measurement framework—which describes how ORIC measures the
value of the work it does. ORIC focuses on measuring outputs, outcomes and regulator
performance.

Targeting examinations

3.28 Figure 3.3 outlines the reasons for initiating examinations (as recorded in the Regulation
team’s Excel spreadsheet) since 2011-12. These results show significant disparity from year to
year in the proportion of examinations initiated for different reasons; for example, in 2011-12 and
2015-16 staff referral was the most common reason, in 2012-13 the majority of examinations
were identified as part of the rolling program, whereas complaints/disputes and risk ratings were
the most common reasons in 2014-15.
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Figure 3.3:  Reasons for examinations, 2011-12 to 2015-16
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Source: ANAO analysis of ORIC records.

3.29 While ORIC’s examinations policy statement outlines various matters that ORIC considers
in targeting examinations, its approach to targeting examinations is relatively unstructured and
relies primarily on the experience and intuition of staff. Refining the risk rating system in ERICCA
(see Recommendation No.3) and making greater use of risk ratings in targeting examinations
would provide a more structured approach to determining its examination program.

Does ORIC’s special administration power lead to more sustainable
Indigenous corporations?

ORIC’s program of special administrations has returned a majority (around 90 per cent) of
Indigenous corporations to members’ control, and the majority of these corporations (more
than 90 per cent) have not subsequently been deregistered. These outcomes suggest the
program is well targeted and leads to more sustainable Indigenous corporations.

3.30 Asnoted in ORIC’s policy statement, PS—20: Special administrations, special administration
is ‘a form of external administration unique to the CATSI Act’.>* Unlike external administration
under the Corporations Act, which usually aims to protect the interests of creditors, the primary
objective of special administration is to restore an Indigenous corporation to financial and

organisational health and return it to its members’ control.

24 ORIC, PS-20: Special administrations, policy statement, 6 December 2013, p. 3.
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3.31 Grounds for ORIC placing an Indigenous corporation into special administration are broad,
and include:

° the corporation trading at a loss for six of the past twelve months;

° the corporation failing to comply with requirements of the CATSI Act;

° a serious dispute occurring within the corporation;

° officers acting in their own interests or contrary to the interests of members; and
° the public interest.

In addition, a majority of directors or a certain number of members may request that a special
administrator be appointed.”

3.32 Special administration is a time and resource intensive regulatory intervention. ORIC
usually appoints a special administrator from a panel of external providers, with a target of
achieving business turnaround and handing control of the corporation back to members within six
months; however, some special administrations can continue for more than a year. The average
direct cost to ORIC of special administrations initiated since 200910 (not including the cost of
ORIC staffing) is $163 329 (excluding GST). Consequently, ORIC needs to consider the size, nature
and ongoing viability of an Indigenous corporation before making a decision about whether to
appoint an external administrator.

3.33  Figure 3.4 shows the number of special administrations initiated each year since 2001-02
and the number where control of the corporation was returned to members (including through
amalgamation with other Indigenous corporations). Since 2005-06, a high proportion
(89.2 per cent) of special administrations have succeeded in returning control to members
(compared with 50 per cent from 2001-02 to 2004—05). Figure 3.4 also shows the average length
of special administration appointments, which has reduced significantly since the early 2000s and
stabilised at around seven months.

25 The required number of members depends on the number of corporation members: one member is required
for corporations with 2-10 members; whereas 10 per cent of members are required for corporations with
more than 50 members.
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Figure 3.4:  Special administrations, 2001-02 to 2015-16
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3.34 Following a special administration, ORIC undertakes intensive monitoring of a corporation
for the next eighteen months. While ORIC has not undertaken longitudinal analysis of the longer
term outcomes for corporations that have been placed under special administration, the ANAO
found only six of the 103 corporations returned to members’ control over the period of 2001-02
to 2015-16 have subsequently been deregistered.?

3.35 In addition to special administration, Indigenous corporations can be placed under other
types of external administration through the appointment of a receiver, administrator or the
winding up of the corporation (in same way as Corporations Act companies). Figure 3.5 provides a
comparison of external administration appointments reported by ORIC and ASIC as a proportion
of their regulated entities.?” This comparison shows the percentage of all external administration
appointments (including special administrations) is slightly higher for ORIC; whereas the
proportion of wind-up or receivership appointments is generally lower. This suggests ORIC's
special administration power is relatively successful in restoring an Indigenous corporation to
financial and organisational health.

26  Four Indigenous corporations have been placed under special administration twice: one of these was handed
back to members’ control twice; two were wound up and deregistered after the second special
administration; one was still under special administration as at 10 April 2017.

27 In 2015-16, there were 2781 registered Indigenous corporations and 2.37 million Corporations Act
companies.
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Figure 3.5:  External administration statistics, 2013-14 to 2015-16

0.70%

0.60%

0.50%

0.40%

0.30%

0.20%

0.10%

0.00%

2013-14 2014-15 2015-16

M External administration as a percentage of regulated entities (includes special

administration for ORIC)
Wind-up or receivership as percentage of regulated entities

Source: ANAO analysis of ASIC and ORIC data.

Does ORIC take appropriate enforcement action when breaches are
identified?

ORIC has initiated enforcement action, including civil proceedings and criminal prosecutions
for breaches of the CATSI Act. The majority (around 95 per cent) of criminal prosecutions
initiated by ORIC have been for breaches of annual reporting requirements by Indigenous
corporations; an approach that has contributed to ORIC’s high rates of reporting response
rates. ORIC’s other criminal prosecutions and civil proceedings relate to the behaviour of
officers of Indigenous corporations, and have resulted in disqualification, fines and, in some
cases, imprisonment.

3.36 The CATSI Act contains civil penalties and criminal offences relating to the conduct of
Indigenous corporations and their directors and officers. Civil penalties apply, for example, to
breaches of officers’ duty to exercise care and diligence, to act in good faith, and to not misuse
their position or information.? Criminal offences include:

° relatively minor offences, such as a corporation failing to provide governance material to
a member upon request”’; and

° offences punishable by substantial fines and five years’ imprisonment (the maximum
penalty under the Act), such as for making false or misleading statements.*

ORIC also cooperates with state and territory police where breaches of criminal law outside the
CATSI Act, such as theft or fraud, may have occurred.

28 Division 265 of the CATSI Act.
29 s.72-5 of the CATSI Act.
30 s.561-1 of the CATSI Act.
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3.37 The ANAO reviewed outcomes of ORIC’s civil proceedings and criminal prosecutions, as
published on its website as at 10 April 2017. The records covered the period 28 September 2010
to 17 February 2017 and related to 14 civil matters and 137 criminal matters.

° The 14 civil matters related to the behaviour of officers of Indigenous corporations, such
as not exercising powers with reasonable care and diligence and using their position
improperly. Outcomes and penalties ranged from freezing orders to protect the assets of
a corporation to heavy fines, compensation orders and disqualification from managing a
corporation. All 12 individuals who were subject to civil proceedings were subsequently
listed on the Register of Disqualified Officers. The highest penalty awarded was
disqualification for 15 years and compensation orders and fines exceeding $1.2 million
plus court costs.

° Of the 137 criminal prosecutions, 130 (94.9 per cent) addressed reporting compliance by
Indigenous corporations.>* As noted in paragraph 3.4, ORIC seeks to encourage high
rates of reporting compliance. If corporations do not meet reporting requirements after
reminders and outreach, ORIC refers breaches to the Commonwealth Director of Public
Prosecutions for prosecution. Outcomes of reporting compliance prosecutions have
ranged from discharge without penalty through to fines of up to $14 000.

° The seven other criminal prosecutions related to criminal breaches of the duties of
officers of Indigenous corporations. All resulted in imprisonment (for periods of between
three and 15 months), disqualification from managing a corporation, as well as orders to
pay compensation and court costs. Two of the seven individuals prosecuted were listed
on the Register of Disqualified Officers (see paragraph 2.26 above).

3.38 The ANAO found civil proceedings relating to three former directors of an Indigenous
corporation, which were concluded on 20 September 2016, had not been updated on ORIC’s
‘Prosecution outcomes’ website. Two of the individuals were disqualified from managing an
Indigenous corporation for five years and fined $38 500 each; as at 23 March 2017, both were
listed on the Register of Disqualified Officers.

3.39 ORIC has had a performance target of 75 per cent successful outcomes in litigation since
2008-09. The last time it externally reported a result for this target was in 2009-10, when it
achieved 83 per cent successful outcomes. ORIC’s internal reporting to senior managers indicates
that it has continued to maintain a success rate for litigation outcomes of higher than 75 per cent.

Does ORIC measure and report on its regulatory performance?

ORIC has internal regulatory performance targets, against which it monitors progress. It also
publishes performance information in its annual yearbook. However, in recent years ORIC has
not committed to external performance targets. In response to a recent review and the
preliminary findings of this audit, ORIC developed a revised suite of corporate documents.

3.40 ORIC sets qualitative and quantitative targets for its regulatory activities as part of its
annual business planning, which occurs in May or June ahead of the new financial year. ORIC's
business plan for 2015-16 outlined the following regulatory targets:

31 Inthree cases, a prosecution matter comprised multiple charges for the same type of offence.
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° three new MoUs with external agencies to provide for information exchange and greater
regulatory cooperation;

° assess complaints and refer appropriate matters for investigation and prosecution;

° 75 per cent successful outcomes in litigation;

° ensure 90 per cent of corporations are compliant with reporting requirements;

° carry out 45 examinations; and

° complete special administrations within six months, achieve business turnaround and

successful outcomes (returning a corporation to members’ control).*?

3.41 ORIC monitors and internally reports progress against these targets fortnightly. While ORIC
has not published its performance targets externally since 2009-10, it has continued to report on
performance against some of the indicators in its annual yearbook (without referencing its
internal targets).>® It also publishes statistics about corporations entering external administration
and complaints on its website.

3.42 As a regulator, ORIC is required to self-assess and publish its performance annually in
accordance with the Regulator Performance Framework.** Between June and September 2015,
ORIC created a set of performance indicators against which it could self-assess and report its
performance as a regulator under the framework. However, in January 2017, ORIC was advised to
delay the implementation of its indicators pending the outcomes of an internal review.

Review of ORIC

3.43 In September 2016, the Department of the Prime Minister and Cabinet (the department)
commissioned a review of the performance of ORIC and aspects of the operation of the Act. The
review concluded that ORIC was ‘doing a good job, in a challenging regulatory environment’*>. The
review also made various recommendations for improvement, including that:

° the Minister for Indigenous Affairs send ORIC an updated Statement of Expectations,
articulating the Government’s expectations for its role and strategic direction®;

° ORIC develop a strategic risk management framework to support the effective
management of corporate governance and financial management compliance risks;

° ORIC publish its three year strategic plan, refreshed annually, linked to its regulatory
approach, which explains how its current priorities and compliance projects are explicitly
targeted to addressing existing and emerging compliance issues; and

° ORIC develop a performance reporting framework that demonstrates links between
specific issues, actions to address issues and outcomes achieved (drawing on the Public
Governance, Performance and Accountability Act 2013 and Regulator Performance
Framework guidance).

32  ORIC did not prepare a business plan for 2016-17.

33 The indicators ORIC reported against in its Yearbook 2015-16 were: percentage of corporations compliant
with reporting requirements; number of examinations; and duration and result of special administrations.

34 The Regulator Reporting Framework aims to encourage regulators to undertake their functions with the
minimum impact necessary to achieve regulatory objectives. Department of the Prime Minister and Cabinet,
Regulator Performance Framework, Canberra, October 2014, p. 6.

35 KPMG, Regulating Indigenous Corporations—Final Report, 15 December 2016, p. 10.

36 The report notes that the last Statement of Expectations issued to ORIC was in 2008.

ANAO Report No.3 2017-18
Supporting Good Governance in Indigenous Corporations

41



3.44 The department advised the ANAO that the Government is considering its response to the
ORIC review report and expects to publicly release the report in due course.

Revisions to ORIC’s corporate documents

3.45 In response to the review and the preliminary findings of this audit, ORIC held a strategic
planning workshop in February 2017 attended by all senior managers, to develop a suite of
corporate documents. On 12 May 2017, ORIC published the following corporate documents on its
website:

° Strategic plan: 2017-20—a high-level overview of ORIC’s vision, aim, values, business
model and strategic priorities ;

° Corporate plan: 2017-20—expands on the Strategic plan by providing detail on activities
to achieve strategic priorities and ORIC’s risk and performance frameworks;

° Regulatory approach—describes ORIC’s regulated entities, its regulatory purpose,
posture and toolkit, and its risk principles;

° Strategic risk framework—outlines ORIC’s principles and processes for managing
strategic risk;

° Performance measurement framework—sets out current output measures, potential
outcome measures and revised indicators for the Regulator Performance Framework;
and

° Case categorisation and prioritisation model—an overview of ORIC's approach to

determining what cases it will intervene in.

3.46 As these revisions occurred after fieldwork for this audit had concluded, the ANAO has not
assessed the implementation of these corporate documents. In line with ORIC’s recent approach,
external performance measures do not include commitments to performance targets.

Does ORIC have appropriate mechanisms for managing conflicts of
interest?

ORIC is covered by the Department of the Prime Minister and Cabinet’s policy and procedures
on conflicts of interest, which requires ORIC to maintain a register of any real or perceived
conflicts of interest identified by its staff.

3.47 As a regulator, it is important that ORIC has appropriate and accessible mechanisms in
place to ensure its staff maintain independence from the entities it regulates and conflicts of
interests, whether real or perceived, are identified and managed appropriately.®” Since ORIC is a
small regulator and cannot fully segregate its regulatory and support functions, the risks to
regulatory independence are heightened.

3.48 As at April 2017, ORIC’s intranet included a link to ‘Recognising and managing conflicts of
interest’, which was published in April 2009. The document included references to the previous
department that ORIC had been part of, prior to the machinery of government change in
September 2013 that brought ORIC into the Department of the Prime Minister and Cabinet.

37 ANAO, Better Practice Guide—Administering regulation: achieving the right balance, June 2014, Canberra,
p. 22.
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3.49 ORIC informed the ANAO that the document had been superseded by the Department of
the Prime Minister and Cabinet’s policy and procedures for managing conflicts of interest. In June
2017, ORIC informed the ANAO that the superseded document had been removed from its
intranet and replaced with a link to the department’s policy.

3.50 The department’s policy requires staff who have identified a real or perceived conflict of
interest to a complete declaration of interests form and forward it to their manager and Branch
Manager. Completed forms should be kept on a register within the Branch. ORIC should ensure
that it actively manages conflicts of interest in accordance with this policy.
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4. Providing information, advice and education

Areas examined
The ANAO examined whether ORIC supports good governance in Indigenous corporations
through providing information, advice and education.

Conclusion

ORIC produces a range of useful guidance materials and templates, provides well-received
training courses and has established other free services to support good governance in
Indigenous corporations. While ORIC’s provision of information and advice to stakeholders
meets internal timeliness benchmarks, it could improve its performance measures and commit
to external performance targets. ORIC has introduced a quality assurance program and has
some internal processes to ensure the consistency and accuracy of its information and advice. It
no longer seeks structured feedback from stakeholders on its support services to promote
continuous improvement.

Does ORIC provide appropriate support to Indigenous corporations
before and after registration?

ORIC provides a range of useful guidance materials and templates to support registered
Indigenous corporations and groups considering incorporating under the CATSI Act. Its
education and training program provides free training in corporate governance to a large
number of individuals and corporations and achieves high satisfaction levels. It has also
established free services to assist corporations with recruitment and legal advice.

Guidance materials

4.1 ORIC produces a wide range of guidance materials, which are available on its website and
in printed form. For groups considering registering as an Indigenous corporation under the CATSI
Act, ORIC’s website includes a section entitled ‘Start a corporation’ that includes:

° information on the benefits of CATSI Act incorporation and other options;

° an overview of the key steps involved in registration;

° guidance for organisations transferring from other legislation to the CATSI Act;
° links to registration forms and an online registration portal; and

° templates and resources for preparing a corporation’s rule book.*

4.2 For registered Indigenous corporations, ORIC’s website includes sections entitled ‘Run a
corporation’ and ‘Resources’, which contain extensive guidance material, including:
° guides and factsheets on good corporate governance and duties of officers;

° information about statutory requirements, such as lodging annual reports, holding an
annual general meeting and directors meetings, and keeping financial records;

38 The ‘Start a corporation’ section of ORIC’s website is accessible at <http://www.oric.gov.au/start-
corporation/registration-options> [accessed 27 February 2017]. In addition, there are various resources in
other sections of the website that contain information relevant to groups seeking to incorporate.
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° guidance on dispute resolution and complaints; and

° forms for updating corporation details or seeking exemptions and templates
corporations can adapt for their own use.

4.3 ORIC does not seek structured feedback from Indigenous corporations on its guidance
materials. The 2016 review of ORIC conducted a survey of Indigenous corporations and other
stakeholders that found 85 per cent of respondents had accessed ORIC’s educational materials
and guides, and 97 per cent of those who had accessed these materials found them useful.*® The
review noted that the website was ‘not particularly easy to navigate’ and recommended ORIC
update it to make it clearer and more user-friendly. In response to this recommendation, ORIC has
initiated an accessibility audit and useability review of the website.

4.4 Six of the submissions the ANAO received from individuals associated with Indigenous
corporations included positive comments about the quality of ORIC’s guidance materials and
website; one submission commented that ORIC's templates could be improved to be more
comprehensive.

Education and training

4.5 ORIC has a statutory function to conduct public education programs on the operation of
the CATSI Act and on the governance of Indigenous corporations.*’ It has chosen to implement
this function primarily through providing training on corporate governance to members of
Indigenous corporations.

4.6 ORIC’s ‘Managing in Two Worlds’ training program provides the following courses to
nominated representatives of registered Indigenous corporations:

° Introduction to Corporate Governance—two or three-day facilitated workshops on
managing a corporation and principles of good corporate governance; and

° Certificate IV in Business (Governance)/Diploma of Business (Governance)—accredited
courses delivered by a Registered Training Organisation over 20 or 25 days.

4.7 Indigenous corporations can also request corporation-specific training, which is tailored to
their particular needs and circumstances. These workshops are generally presented by staff from
ORIC and delivered over one or two days at a corporation’s premises or within an Indigenous
community. ORIC prioritises corporations that are coming out of special administration for
corporation-specific training.

4.8 All training courses are provided to Indigenous corporations free of charge; in addition,
ORIC pays for accommodation and meals for attendees who need to travel. The majority of ORIC's
education and training staff and contracted trainers identify as Indigenous Australians.

4.9 Figure 4.1 shows the number of people and organisations (primarily Indigenous
corporations) that participated in ORIC training from 2010-11 to 2015-16, and reported
satisfaction levels for ORIC training courses based on feedback received from participants at the

39 The review team developed an online consultation tool to conduct the survey and received 381 responses.
The review report notes that, while it received a diverse range of views, the sample was not random so
cannot be assumed to be unbiased.

40 s.658-1(1)(e) of the CATSI Act.
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end of training courses. ORIC has a target of maintaining a 90 per cent satisfaction level across its
corporate governance training programs.

Figure 4.1:  ORIC training results, 2010-11 to 2015-16
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4.10 The ANAO analysed ORIC’s internal training data from 2011-12 to 2014-15 and found
534 Indigenous corporations (around 20 per cent of all registered Indigenous corporations) and
41 other organisations had received training from ORIC over the period; 122 of the Indigenous
corporations received training in more than one year.

Other support services

4.11 In addition to training and guidance discussed above, ORIC has developed the following
free services to assist Indigenous corporations in their operations and support good governance:

° Corporation Jobs—free posting and advertising of Indigenous corporation and related
jobs on ORIC’s website (as at 6 April 2017, 398 jobs had been advertised on the site);
° LawHelp—Ilegal advice and services to Indigenous corporations offered by a panel of law

firms on a pro bono basis (as at 31 March 2017, 152 applications for legal assistance had
been received, of which 120 had been accepted and referred to a law firm);

° ORA (ORIC Recruitment Assistance)—assists in filling senior positions within Indigenous
corporations; and

° Independent Directory—a listing of independent directors, or others with expertise in
the operation of organisations, to contribute independent voices to board decision
making.
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Does ORIC provide timely information and advice to stakeholders?

ORIC receives around 6000 requests for information and advice per year, most of which are
straightforward inquiries to which it responds promptly. The majority of its more complex
requests, including handling of complaints and disputes relating to Indigenous corporations,
are completed within benchmark timeframes. ORIC does not commit to performance targets
in its client service charter.

4.12 A key function of ORIC is to provide information and advice to stakeholders, including to
members, officers and employees of Indigenous corporations, regarding the registration status,
rules and operation of Indigenous corporations and the administration of the CATSI Act.** As with
maintenance of its public registers, ORIC’s information and advice function supports its statutory
aims of facilitating and improving the performance and accountability of Indigenous corporations
and providing certainty to stakeholders.

4.13 The first point of contact for most stakeholders seeking information and advice from ORIC
is its free-call telephone service, although stakeholders can also contact ORIC by email or mail.
ORIC staff log requests for information and advice in ERICCA and classify them as ‘inquiries’,
‘complaints’ or ‘disputes’; inquiries and complaints are further classified based of their level of
complexity as ‘straightforward’, ‘detailed’ or ‘complex’.

4.14 As Table 4.1 shows, approximately 80 per cent of the requests ORIC receives each year are
straightforward inquiries; complaints represent between 10 and 14 per cent of requests, and
disputes around one per cent of requests.

Table 4.1: Number of requests for information or advice, 2012-2016

Complexity 2013 2014 2015

Straightforward | 4887 82% | 5122 82% | 4773 79% | 4359 80% | 4731 80%
Inquiries Detailed 347 6% | 374 6% | 350 6% | 262 5% | 318 5%

Complex 43 1% 48 1% 70 1% 67 1% 9% 2%

Straightforward 185 3% | 234 4% | 356 6% | 308 6% | 347 6%
Complaints | Detailed 259 4% | 258 4% | 308 5% | 256 5% | 285 5%

Complex 153 3% | 201 3% | 170 3% | 179 3% | 131 2%
Disputes 67 1% 37 1% 34 1% 14 0% 39 1%
TOTAL 5941 6274 6061 5445 5947

Source: ANAO analysis of ERICCA data.

4.15 ORIC does not have external performance indicators for the timeliness of its responses to
requests for information or advice, and its client service charter does not include any benchmark
timeframes. Its policy statement, PS-01: Providing information and advice, outlines an aim to
respond to requests for information within one week and for advice within one month, while

41 s.658-1(1)(d), of the CATSI Act.
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noting timeframes will vary depending on the complexity, sensitivity or urgency of the matter and
available resourcing.*?

4.16 ORIC has developed internal performance targets for complaint and dispute handling,
which are not consistent with the timeframes outlined in its policy statement. Performance
against these targets is reported monthly to senior managers. ORIC publishes a six-monthly
statistical report on complaints on its website, which includes reporting on average complaint
response time. The report does not reference its internal targets.

4.17 ORIC's internal targets are to complete responses on average within 5days for
straightforward complaints, 21 days for detailed complaints, and 90 days for complex complaints
and disputes. Figure 4.2 shows ORIC’s recorded average response times for complaints, inquiries
and disputes over the past five years, which demonstrates that, while fluctuating from year to
year, its performance has consistently been within its internal targets.

Figure 4.2:  Average response time for requests for information or advice, 2012-2016

2 100
§ 90 Target: 90 days
S)
5 80
o
€ 70
2
o 60
o
© 50
)
3 40
g 30
; 20 Target: 21 days
§- 10 I Target: 5 days
& & & N & N &
&® & & &® & &® &
K _\;\0 o) S 6‘\0 K 6\0
+° @ > N >°
{}0 &Q &Q} e\"b X 0@
S P 8 J & &
d Q S xS
,'b\Q %\@
2

m2012 2013 ®2014 w2015 2016
Source: ANAO analysis of ERICCA data.

4.18 Responses to a small number of inquiries, complaints or disputes have been significantly
longer than the average, which has distorted the average.** A more appropriate indicator would

42 The policy statement defines information to include providing publicly available details of an Indigenous
corporation or telling people what forms to complete; advice is defined to include providing guidance about
compliance with CATSI Act or helping to resolve a complaint or dispute.

43 26 548 of the 35 361 inquiry, complaint or dispute tasks closed between 2012 and 2016 in ERICCA had
response times of 7 days or less; whereas 17 tasks had response times of over 365 days. These
disproportionately high response times skew the average.
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be the percentage of responses completed within target timeframes. Table 4.2 presents ORIC's
performance in completing complaints and disputes within its internal target timeframes using
such an indicator. These results show ORIC has generally completed more than 80 per cent of
complaints and disputes within target timeframes, with the exception of complex complaints,
which fell below 80 per cent in 2013 (77.3 per cent) and 2016 (68.4 per cent).

Table 4.2: Complaints and disputes completed within target timeframes, 2011-2016

pe omple arge Percentage completead eframe
i 2012 2013 2014 2015 2016
Straightforward | 5 days 84.2% 82.5% 87.5% 80.0% 82.7%
Complaints | Detailed 21 days 87.9% 80.1% 87.9% 83.0% 88.7%
Complex 90 days 81.5% 77.3% 85.8% 80.6% 68.4%
Disputes 90 days 90.8% 84.6% 80.0% 92.9% 82.1%

Source: ANAO analysis of ERICCA data.
4.19 To provide stakeholders with greater certainty, ORIC should consider committing to
performance targets in its client service charter (for example, to complete 90 per cent of

straightforward complaints within five days and 80 per cent of complex complaints within 90
days).*

Does ORIC have processes to ensure its information and advice is
accurate and consistent?

ORIC’s recently established quality assurance program includes an assessment of records
relating to information and advice provided to stakeholders. It has developed processes to
promote consistency and accuracy in its responses.

4.20 As ORIC addresses most inquiries through direct contact, either in person, over the
telephone or through mail or email, it needs to have effective processes in place to ensure the
information and advice its staff provides to stakeholders is accurate and consistent™.

4.21 ORIC staff are required to log all inquiry, complaint and dispute correspondence in ERICCA,
which means it is possible for ORIC to review records in ERICCA to check whether appropriate
information and advice was provided. The manual checking component of ORIC's quality
assurance and accountability framework (discussed in more detail in paragraphs 2.6-2.12) includes
an assessment of records relating to the provision of information and advice. Results from the first
six months of manual checking (August 2016-January 2017) found a 25.5 per cent error rate for
inquiries and a 21.7 per cent error rate for complaints and disputes. Errors identified over this
period primarily related to inadequate recordkeeping, rather than the provision of incorrect or

44 For example, ASIC’s service charter commits to percentage-based timeliness targets for its client services
(such as responding to 80 per cent of telephone queries immediately and 90 per cent of online queries within
3 days). ASIC, ‘ASIC service charter’ [Internet], available from: [http://asic.gov.au/about-asic/what-we-
do/how-we-operate/asic-service-charter-results/asic-service-charter/] (accessed 21 April 2017).

45  Two individuals provided submissions to the ANAO commenting that they had received inaccurate or
inconsistent information and advice from ORIC.
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inconsistent advice; however, where records were inadequate it was not possible to assess the
appropriateness of information and advice.

4.22 In addition, ORIC has developed processes to promote consistency and accuracy in its
responses, including:

° a ‘frequently asked questions’ document for staff with guidance on handling inquiries,
advice on responding to common complaint categories, and links to further information;
and

° shared folders with templates and standard responses for common inquiries.

4.23 ORIC publishes six-monthly statistical reports on complaints involving Indigenous
corporations on its website, which include an analysis of the categories of complaints recorded in
ERICCA. It does not undertake a similar analysis for inquiries. ORIC should consider undertaking an
analysis of lessons learnt and key themes from its inquiries with an aim to publishing responses to
frequently asked questions on its website and continuously improving its information and advice
functions.

Does ORIC seek feedback from stakeholders on its support services?

ORIC previously conducted a client survey, which provided structured feedback on its support
services. ORIC does not currently seek structured feedback from its stakeholders on the
guidance and templates on its website or the information and advice provided by its staff.

4.24 During 2010-11, ORIC developed and implemented a framework to measure the
effectiveness of its support services, which included an online survey of directors, members and
staff of Indigenous corporations. The surveys, conducted for three years from 2011 to 2013,
measured client satisfaction across various aspects of ORIC’s support and regulatory activities.
Table 4.3 outlines the results for six general questions about ORIC's performance and shows
improvement over the period.

Table 4.3: Percentage of respondents providing positive responses to ORIC client
survey questions, 2011-2013

Question 2011 2012 2013

How woulq you rate the support ORIC gave your corporation to develop 57% 68% 71%
better business practices?

How would you rate the help ORIC gave to understand good governance? 65% 75% 7%

How would you rate ORIC'’s officers’ ability to communicate in a culturally

0, 0, 0,
appropriate manner? 71% | 79% | 81%

How would you rate officers’ knowledge/understanding of issues affecting

0, 0, 0,
your corporation and community? 67% 4% 75%

How would you rate the professional behaviour of ORIC officers? 74% | 83% 85%
How satisfied were you that the services provided by ORIC met your needs? 57% 65% 66%
Source: ORIC.

4.25 ORIC ceased conducting its client survey in 2013 due to budgetary constraints. With the
exception of the feedback it collects from participants at the end of its training courses and a
feedback form attached to its client service charter, ORIC no longer seeks structured feedback
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from its stakeholders on its support services. ORIC should seek structured feedback from
applicants for registration as an Indigenous corporation, registered corporations and stakeholders
who contact its call centre seeking information and advice. Such feedback could help ORIC to
refine and better target its support services and potentially reduce regulatory burden by
streamlining processes for Indigenous corporations.

M y 78
Grant Hehir Canberra ACT
Auditor-General 12 July 2017
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Appendix 1  Entity response

) Australian Government Australian Governnient

Office of the Registrar of Indigenous Corporations Department of the Prime Minister and Cabinet
8 June 2017
Mr Mark Simpson

Acting Group Exccutive Director
Performance Audit Services Group
Australian National Audit Office
GPO Box 707

Canberra ACT 2601

Dear Mr Simpson

Letter of reply to propesed audit report—Supporting good governance in
Indigenous corporations

Thank you for providing the Australian National Audit Office’s (ANAO) proposed audit
report under section 19 of the dudifor-General Act 1997 on Supporting good governance in
Indigenous corporations.

Overall conclusion

We are pleased with the ANAQ’s conclusion that the Office of the Registrar of Indigenous
Corporations {(ORIC) supports good governance in Aboriginal and Torres Strait Islander
corporations consistent with the intent of the Corporations (Aboriginal and Torres Straif
Islanderj Act 2006 (CATSI Act) by:

»  maintaining public registers
s monitoring and enforcing compliance
e providing information, advice and education.

ORIC has wortked closely with Aboriginal and Torres Strait Islander cotporations to develop
good practices in management and governance, tailored to suit traditional cufture. It has done
this by focussing on strengthening the skills, knowledge and capabilities of directors and
members of corporations.

Measurable cutcomes of success

The outcome of ORIC*s work has been a signifieant improvement in the effectiveness,
cfficiency, sustainability and accountability of Aboriginal and Torres Strait Islander
corporations; section 658-5 CATSI Act.

Key measures for Aboriginal and Torres Strait Islander corporations registered under the
CATSI Act have in recent years exceeded the equivalent measures for mainstream entities:

e revenue generated by the top 500 corporations has increased by 74 per cent from
$1.08 billion (2007-08) to $1.88 billion (2014-15)

* the largest 500 Aboriginal and Torres Strait Islander corporations have achieved an
average anhual revenue growth rate of 9.4 per cent for the last ten years

Postal Address: PO BOX 6500, CANBERRA ACT 2600
Telephone: 461 2 6271 5111 Fax: +61 28271 5414 www.pmc.gov.ai ABN: 18 108001 191
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e employment has increased by 59 per cent from 6948 employees (2007-08)
fo 11,095 employees (2014-15)

o assels under management of the top 500 corporations has increased by 105 per cent from
$1.08 billion (2007-08) to $2.22 billion (2014-15)

»  corporations have increased privately generated income and reduced their reliance on
government funding

o Aboriginal and Torres Strait Islander corporations registered under the CATSI Act have a
lower rate (0.5 per cent) of wind up and deregistration than mainstream entities registered
under the Corporations Act 2001 (0.8 per cent).

Effective mix of regulation and support services

ORIC has a strong track record in enforcing the law, and pursuing criminal and civil
misconduct. We endeavour to deal with issues in a timely manner and any intervention or
enforcement action has always been in accordance with the requirements of the CATSI Act
and the public policies of the Registrar.

The strong regulatory approach of ORIC has been combined with quality support and
capacily building services, The ANAQ audit findings confirm that ORIC’s special
administration powers are successful in restoring financial and organisational health to
corporations previously at risk of corporate failure,

ORIC’s experience is that transforming a corporation at risk of failure into a sustainable
ongoing concern requires a combination of regulatory intervention and use of support
services, such as pro bono legal assistance, highly regarded corporate governance training,
skilled independent directors and sound recruitment processes for senior positions. These are
key areas of assistance that strengthen corporate governance and ultimately build sustainable
and accountable corporations.

Culture of improvement

It is a constant priority for ORIC to find efficiencics and opportunities for operational
improvements so that it may carefully consider the best way to direct its finite resources and
support corporations effectively. ORIC’s approach to regulation, support services and
enforcement of the law is informed by strategic and individual case risk. We therefore agree
with all three recommendations made by the ANAC.

The key recommendations from the audit centre on:

s refining existing procedural guidance for staff on maintaining registers under the
CATSI Act

o improving the automated risk rating system in ORIC’s worktlow processing system to
merease its effectiveness in identifying risks that may inform ORIC’s regulatory
program.

These recommendations are consistent with our own desire to improve our systems and better

inform our regulatory activities.

The audit report also comes at an opportune time. With almost 10 years experience in
administering the CATSI Act, ORIC has learnt much and is actively using the intelligence
and information gathered to review its processes and systems. In fact ORIC has already made
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a start to this work by releasing a range of corporate documentation on its regulatory
approach, risk and planning (available at oric. pov.au).

Detailed responses

Our summary response and response to each recommendation are attached, Also attached is
some feedback on the audit process and editorial comments.

//

/.JT.‘_. | /__?// B

Andrew Tongue~ " Anthony Beven
Associate Secretary Registrar of Indigenous Corporations
Indigenous Affairs Group

Yours sincerely -
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