The Auditor-General
ANAO Report No.48 2017-18
Performance Audit

Managing Compliance with Foreign Investment
Obligations for Residential Real Estate

Australian Taxation Office

Department of the Treasury

Australian National Audit Office



© Commonwealth of Australia 2018

ISSN 1036-7632 (Print)

ISSN 2203-0352 (Online)

ISBN 978-1-76033-363-8 (Print)
ISBN 978-1-76033-364-5 (Online)

Except for the content in this document supplied by third parties, the Australian National
Audit Office logo, the Commonwealth Coat of Arms, and any material protected by a trade
mark, this document is licensed by the Australian National Audit Office for use under the
terms of a Creative Commons Attribution-NonCommercial-NoDerivatives 3.0 Australia licence.
To view a copy of this licence, visit http://creativecommons.org/licenses/by-nc-nd/3.0/au/.

You are free to copy and communicate the document in its current form for non-commercial
purposes, as long as you attribute the document to the Australian National Audit Office and
abide by the other licence terms. You may not alter or adapt the work in any way.

Permission to use material for which the copyright is owned by a third party must be sought
from the relevant copyright owner. As far as practicable, such material will be clearly labelled.

For terms of use of the Commonwealth Coat of Arms, visit the /t’s an Honour website at
https://www.pmc.gov.au/government/its-honour.

Requests and inquiries concerning reproduction and rights should be addressed to:

Senior Executive Director
Corporate Management Branch
Australian National Audit Office
19 National Circuit

BARTON ACT 2600

Or via email:
communication@anao.gov.au.

[@0sle)

ANAO Report No.48 2017-18
Managing Compliance with Foreign Investment Obligations for Residential Real Estate

2


http://creativecommons.org/licenses/by-nc-nd/3.0/au/
https://www.pmc.gov.au/government/its-honour
mailto:communication@anao.gov.au

Australian National

Audit Office

Canberra ACT
19 June 2018

Dear Mr President
Dear Mr Speaker

The Australian National Audit Office has undertaken an independent performance audit in
the Australian Taxation Office and the Department of the Treasury titled Managing
Compliance with Foreign Investment Obligations for Residential Real Estate. The audit
was conducted in accordance with the authority contained in the Auditor-General Act
1997. | present the report of this audit to the Parliament.

Following its presentation and receipt, the report will be placed on the Australian National
Audit Office’s website—http://www.anao.gov.au.

Yours sincerely

Grant Hehir
Auditor-General

The Honourable the President of the Senate

The Honourable the Speaker of the House of Representatives
Parliament House

Canberra ACT
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Summary and recommendations

Background

1. The Government’s policy for foreign investment in residential property is to channel foreign
investment into new dwellings to support additional jobs in the construction industry as well as
economic growth.! Foreign investment applications are considered in light of that policy and the
overarching principle that the proposed investment should increase Australia’s housing stock.

2. Foreign investors are required to receive approval before acquiring an interest in
residential real estate. Taking an interest in residential real estate prior to receiving approval is a
breach of the Foreign Acquisitions and Takeovers Act 1975. Australia attracts a large volume of
foreign investment applications for residential real estate, with 40 149 applications in 2015-16,
and approvals that year totalling $72.4 billion in proposed investments.

3. In the 2015-16 Budget, the Government announced a package of measures aimed at
strengthening Australia’s foreign investment framework. The package was introduced in response
to a:

° Senate committee inquiry report in 2013, Foreign Investment and the National Interest,
which included 29 recommendations; and

° House of Representatives committee 2014 Report on Foreign Investment in Residential
Real Estate, which included 12 recommendations.

4, Subsequent to the two reports, responsibility for residential real estate under the foreign
investment framework was transferred from the Department of the Treasury (Treasury) to the
Australian Taxation Office (ATO), including the collection of fees, upfront screening, compliance
and enforcement. Further, the ATO was responsible for establishing a register of foreign
investment in agricultural land and residential real estate.

Rationale for undertaking the audit

5. The Australian National Audit Office (ANAO) selected foreign investment in residential real
estate for audit because of the extent of parliamentary and public interest in the issue, including
concerns that foreign investors were not complying with foreign investment obligations and
purchasing properties they were not entitled to own. The audit would also indicate the impact on
compliance with foreign investment in residential real estate arising from the change in
administrative arrangements.

Audit objective and criteria

6. The audit objective was to assess the effectiveness of the ATO’s and Treasury’s
management of compliance with foreign investment obligations for residential real estate.

1 Foreign Investment Review Board, Guidance Note 1, p. 1, available from
<http://firb.gov.au/resources/guidance/gn01/>, [accessed 2 May 2018].
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7. To form a conclusion against this objective, the ANAO adopted three high level criteria:

° compliance and enforcement strategies and detection arrangements were in place to
support compliance activities;

° activities were undertaken to promote voluntary compliance and effectively address
identified instances of potential non-compliance; and

° the effectiveness of compliance arrangements was monitored and reported.

Conclusion

8. The ATO’s management of compliance with foreign investment obligations for residential

real estate is becoming effective as it progressively implements more sophisticated approaches
to encourage compliance and detect and address non-compliance.

9. The ATO has developed processes for compiling a land register of residential real estate
but faces considerable challenges in populating the register with reliable data in coming years,
which it needs to overcome in order to be effective.

10. The ATO has assessed and addressed compliance risks in relation to foreign investment
obligations for residential real estate but has not yet compiled and implemented a compliance
and enforcement strategy. To promote voluntary compliance with those obligations, the ATO has
developed a series of communication strategies. The strategies, which have largely been
implemented, incorporate a multi-platform communication approach targeting key audiences
with priority messages.

11. The ATO has undertaken a significant amount of work to develop processes and systems
to support the detection and investigation of non-compliance with foreign investment obligations
for residential real estate. There are a number of minor enhancements the ATO could make to
improve its largely effective investigation processes, with more substantial work required in its
development of processes to actively detect non-compliance.

12. Monitoring and reporting on compliance activities for foreign investment in residential
real estate has been expanded with the transfer of responsibilities from Treasury to the ATO.
Many indicators have been developed to measure the success of compliance activities and
external reporting established for compliance investigations, outcomes and penalties. The
monitoring and reporting arrangements are largely effective, and could be strengthened by more
broad coverage of effectiveness—of the ATO in managing the overall compliance risk and
Treasury in meeting the policy intent for foreign investment in residential real estate.

Supporting findings

National residential land register

13. The ATO has been compiling a land register of residential real estate by tracking settlements
that have occurred since 1 July 2016, and intends to populate the register by December 2018 and
report thereafter. The register will use property data from state and territory land titles offices
that contains foreign investment identifiers such as foreign investment application number and
passport number. In light of the time required for the states and territories to pass legislation to
enable the provision of property transaction data with foreign investment identifiers, the ATO has
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Summary and recommendations

developed interim arrangements to populate the register using data obtained through self-
registration processes by foreign investors who have purchased residential real estate.

14. The ANAQ’s analysis identified serious deficiencies in populating the register with reliable
data. There is likely under-reporting of self-registrations?, over-reporting of foreign identity
information in state property data® and low levels of matching between datasets for foreign
investment applications, self-registrations of foreign investment in residential property and state
property data.* Consequently, the ATO will need to undertake extensive manual verification
processes in coming years to enable the register to provide accurate information about the nature
and extent of foreign investment in residential real estate and produce reliable intelligence for
compliance purposes.

Compliance strategies and voluntary compliance

15. The ATO does not have a compliance and enforcement strategy but has a reasonable basis
for developing such a strategy, as it has undertaken a risk assessment of foreign investment in
residential real estate and identified corresponding risk treatments. In preparing a compliance
and enforcement strategy, the ATO should analyse compliance outcomes to inform targeted
compliance approaches, address weaknesses in existing controls and incorporate measures of
control effectiveness.

16. The ATO’s information about foreign investment in residential real estate is comprehensive
and readily accessible to foreign investors, stakeholders and the general public through the
websites of the ATO and the Foreign Investment Review Board, which include information products
in one language other than English (Chinese). There is also a residential foreign investment real
estate help line and email inbox, avenues for community and stakeholder engagement, and use of
social media. Activities are managed through an up-to-date communication strategy. There would
be benefit in the ATO undertaking a broad evaluation of the residential foreign investment
communication program to inform future communication strategies.

Detection and investigation

17. The ATO has partially effective processes to detect non-compliance with foreign investment
obligations for residential real estate. It detected some 4300 cases of potential non-compliance
from mid-2015 when it gained responsibility for compliance through January 2018, mainly from
community or self referrals or through approval processes for foreign investors. While the ATO has

2 While there were a number of self-registrations that could be used to populate the register (2653 to mid-
December 2017), there may have been significant levels of non-registration, as the registrations represented only
7.1 per cent of applicants for such foreign investments from 1 July 2015 to mid-December 2017.

3 New South Wales (NSW) was the only jurisdiction that had data available with foreign identifiers. The ANAQ’s
analysis identified 23 431 properties in the NSW data with at least one potential foreign identifier, which was
almost twice as high as the number of foreign investors who applied for residential real estate in NSW in
1 July 2015 to 13 December 2017 (12 278). The difference is likely to reflect reporting of information in the
foreign identifier fields by non-foreign investors (particularly for the nationality or citizenship and passport
number fields).

4 Of 504 self-registrations of foreign investment in residential real estate in NSW in 1 July 2016 to
17 December 2017, there were only 56 exact matches with data from application approvals and from NSW
property transaction records.
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established a data matching program to actively detect non-compliance, as at April 2018 the
program had not addressed all identified key compliance risks and more work was required to
mature its processes for actively detecting non-compliance.

18. The ATO has developed and implemented a largely effective program to address identified
cases of potential non-compliance with foreign investment obligations for residential real estate in
a limited timeframe. Since gaining compliance responsibilities from Treasury in May 2015 through
January 2018, the ATO completed 3940 investigations that identified 1158 breaches and resulted in
1067 financial penalties totalling some $5.5 million, and the disposal of 231 foreign-owned
properties valued at $284.9 million.> The key challenge for the ATO going forward will be addressing
the more serious instances of non-compliance with the foreign investment framework; namely,
demonstrating wilful non-compliance with obligations and applying criminal and civil penalties.
There is also scope for the ATO to improve processes for escalating cases for investigation.

Monitoring and reporting

19. The ATO has over 20 indicators of success for its compliance activities for foreign
investment in residential real estate, which it has measured for inclusion in a variety of internal
communication and compliance processes. However, the ATO has not yet used the results to
broadly assess its effectiveness in managing the overall compliance risk that ‘failure of foreign
persons to comply with residential real estate foreign investment rules will undermine the
integrity of the foreign investment framework and community confidence’. Similarly, Treasury
has not measured effectiveness in achieving the stated policy intent of encouraging foreign
investment in new residential dwellings.

20. The ATO and Treasury have largely effective arrangements in place to report on
compliance activities for foreign investment in residential real estate, which could be
strengthened by more broadly reporting on the effectiveness of those activities. The ATO has
extensive internal reporting on compliance activities for foreign investment in residential real
estate and shares this information with Treasury. Consequently, the extent of coverage in the
Foreign Investment Review Board’s annual reports and Regulator Performance Framework
reports has expanded since 2014-15, and includes information on compliance investigations,
outcomes and penalties imposed.

5 Treasury had undertaken very little compliance activity prior to the ATO gaining responsibility for managing
compliance with foreign investment obligations for residential property. For example, in the Foreign
Investment Review Board Annual Report 2014—15, Treasury reported one forced disposal and no penalty
information.
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Summary and recommendations

Recommendations

Recommendation The Australian Taxation Office compiles and implements a residential

no.1 foreign investment compliance and enforcement strategy, which draws

Paragraph 3.13 on existing risk assessment and treatment documentation and
information about the results of prior compliance activities.

Australian Taxation Office’s response: Agreed.

Recommendation The Australian Taxation Office prioritises developing and finalising data
no.2 matching rules to address key compliance risks to foreign investment in
Paragraph 4.13 residential real estate.

Australian Taxation Office’s response: Agreed.

Summary of entity responses

21. A summary of entity responses is shown below, with full responses at Appendix 1.

Australian Taxation Office

The ATO appreciates the ANAO’s efforts to undertake this audit and to provide the feedback and
suggestions contained within this report. The ATO considers this report to be supportive of our
overall approach to managing the administration of the Foreign Acquisitions and Takeovers Act
1975 and the Government’s foreign investment policy for the foreign investor segment. The
review recognises the efforts the ATO has made in a relatively short period of time to establish a
new program of work for administering foreign investment obligations in respect of residential
real estate.

In finding the ATO’s program to address identified non-compliance as largely effective, the review
has identified a number of areas that the ATO could focus on to further enhance its effectiveness,
particularly with regards to detection of non-compliance. The review also acknowledges the
processes that the ATO has implemented to overcome some of the challenges that it faces in
compiling a land register of residential real estate.

The ATO agrees with the two recommendations contained in the report.

Department of the Treasury
The Treasury welcomes the overall conclusions and findings of the audit.

While the report does not contain any recommendations for the Treasury, we will consider the
key learnings within the report in the context of the Treasury’s role in relation to administering
the foreign investment framework, including our overarching policy responsibilities.
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Key learnings for all Australian Government entities

22.

Below is a summary of key learnings identified in this audit report that may be considered

by other government entities when implementing a compliance function.

Performance and impact measurement

In monitoring the effectiveness of the implementation of policy (such as foreign investment
in residential real estate), entities should monitor the effectiveness of both compliance
activities and the achievement of the broader policy intent (in this instance channelling
foreign investment into new dwellings).

If relying on third-party data (such as the ATO relying on state and territory property
transaction data to identify foreign investment in residential real estate) be conservative
about timelines for implementation and careful about how to ensure the data is accurate.

Governance

When decisions are being taken about where to place a function, consideration should be
given to the expertise and capability of potential delivery entities and which entity has the
best fit of skills to administer the function. In the case of managing compliance with foreign
investment in residential real estate, the function would have been best placed initially into
the ATO rather than Treasury.

In commencing the administration of a new function, conducting a prospective risk assessment
and risk treatment plan (as the ATO did at the outset of its management of compliance with
foreign investment in residential real estate) provides a sound basis for establishing a risk-
based compliance function and developing an effective compliance strategy.
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1. Background

Introduction

1.1 The Australian Government’s policy is to welcome foreign investment, noting that foreign
investment ‘has helped build Australia’s economy and will enhance the wellbeing of Australians by
supporting economic growth and innovation into the future.”® Foreign investment proposals are
subject to the foreign investment framework and reviewed by the Australian Government on a
case-by-case basis. The intention of the framework is to maximise investment flows, while
protecting Australia’s national interests. Factors that can be considered when assessing the impact
of foreign investment on national interests include national security, the effect on competition,
Australian tax revenues, resource use and stock production.

1.2 Foreign investment occurs across a range of markets, including business and land
acquisitions (agricultural, mining and commercial), and residential real estate. Figure 1.1 illustrates
the total value of foreign investment approvals ($247.9 billion) by sector in 2015-16.

Figure 1.1:  Value of foreign investment approvals by sector, 2015-16 ($ billion)

SN Real estate -
eal estate - Residential
Commercial
| 70 7 72.4
Tourism __ :

0.3

Mineral exploration “_ Agriculture, forestry
and developmen and fishing

4.6
Manufacturing, \_ )
electricity and gas Finance and
56.6 Insurance
13.5

Source: ANAO analysis of Foreign Investment Review Board information.

6 Treasurer, Australia’s Foreign Investment Policy, p. 1, available from <http://firb.gov.au/files/2015/09
/Australias_Foreign Investment Policy December 2015 v2.pdf>, [accessed 2 May 2018].
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Background

The foreign investment framework

1.3 Australia’s foreign investment framework primarily consists of the Foreign Acquisitions and
Takeovers Act 1975 and Australia’s Foreign Investment Policy, which guide the Australian
Government’s decision making process when considering foreign investment proposals.

1.4 The Department of the Treasury (Treasury) is responsible for the foreign investment
framework and the Treasurer reviews foreign investment proposals on a case-by-case basis to
ensure they are not contrary to Australia’s national interest. The Treasurer can make an order to
prohibit a proposed foreign investment that is contrary to the national interest, or impose
conditions on an investment on national interest grounds.’

1.5 Prior to 2015, Treasury was also responsible for compliance activities and assessing foreign
investment applications. In the 2015-16 Budget, the Government announced a package of
measures aimed at strengthening Australia’s foreign investment framework. The package was
introduced in response to a Senate committee inquiry report in 2013, Foreign Investment and the
National Interest, which included 29 recommendations.

1.6 Additionally, the House of Representatives committee Report on Foreign Investment in
Residential Real Estate in 2014 included 12 recommendations. In response to the second
recommendation® of the 2014 report, Treasury delegated responsibility for residential real estate
under the foreign investment framework to the Australian Taxation Office (ATO), including the
collection of fees, assessing applications, compliance and enforcement. Treasury retained
responsibility for commercial real estate matters and other framework-wide administrative
functions, such as external reporting.

1.7 The current foreign investment regime came into effect on 1 December 2015 and
introduced the following features:

) stricter and more flexible penalties;

° an application fee regime;

° tighter rules relating to certain sectors (such as agriculture and critical infrastructure);
° an exemption certificate scheme for certain investments;

. a more stringent approach to foreign government investors; and

° creation of a register of foreign held interests in agricultural land and water.

1.8 Additionally, a register for foreign residential investment was established on 1 July 2016 and
is expected to provide annual statistical reporting. Unlike the register for foreign investment in
water and agriculture, there is no legislative requirement for the residential property register.

7 The Treasurer is supported by the Foreign Investment Review Board, which examines foreign investment
proposals and advises on national interest implications.

8 Recommendation 2 from the Report on Foreign Investment in Residential Real Estate by the House of
Representatives Standing Committee on Economics in November 2014 was that the Foreign Investment
Review Board and the Foreign Investment and Trade Policy Division of Treasury put in place appropriate
processes for the purpose of audit, compliance and enforcement of the foreign investment framework. Such
processes must accurately capture audit, compliance and enforcement data for the purpose of oversight of
the Foreign Investment Review Board and the Treasury.
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1.9 These changes to the foreign investment regime represented a new function within the ATO
that required appropriate systems and processes to be put in place. The ATO received $47 million
to implement its residential real estate program over four years from 2015-16. In 2015-16, the
ATOQ’s total operating costs for the program were $9.2 million.’

Residential real estate

1.10 The foreign investment framework aims to channel foreign investment into new dwellings.°
The Foreign Investment Review Board states that this can create additional jobs in the construction
industry, help support economic growth, and increase government revenues in the form of stamp
duties and other taxes.!! The Australian Government’s Foreign Investment Policy states that foreign
investment enhances the wellbeing of Australians by increasing production, employment and
income.!?

1.11 The number of applications for foreign investment in Australian real estate has been
increasing over recent years, as outlined in Figure 1.2. The total value of foreign investment
approvals for residential real estate in 2015—16 was $72.4 billion (as shown in Figure 1.1).

Figure 1.2:  Number of applications for foreign investment in residential and
commercial real estate
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Source: ANAO analysis of Foreign Investment Review Board information.

9 The ATO also received a $10 million capital payment for the development of IT systems to support the
introduction of the new fee regime, the foreign ownership registers and the residential real estate application
process, compliance and penalty programs.

10 There is no legislative requirement that foreign investors purchase only new dwellings. The requirement that
non-resident foreign investors purchase only new dwellings arises from the foreign investment policy.

11  Foreign Investment Review Board, Guidance Note 1, p. 1, available from
<http://firb.gov.au/resources/guidance/gn01/>, [accessed 2 May 2018].

12  Treasurer, Australia’s Foreign Investment Policy, p. 1, available from <http://firb.gov.au/files/2015/09/
Australias Foreign Investment Policy December 2015 v2.pdf>, [accessed 2 May 2018].
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Background

1.12  Foreign investors are required to gain approval prior to acquiring an interest in Australian
real estate'3, and applications are considered in light of the overarching principle that the proposed
investment should increase Australia’s housing stock by creating at least one new additional
dwelling.!* The ATO has administered a new application fee for residential property from
1 December 2015.

Applications and approvals

1.13  Foreign investors can apply to purchase specific residential properties, or can apply for an
exemption certificate to allow them to purchase a certain class of property in a specified state or
territory. The type of approval required is determined by the type of residential property. Approvals
also contain conditions that must be satisfied, such as time periods in which actions must be taken.
In addition to approval conditions, an annual vacancy charge for dwellings that are not rented out
or occupied for more than six months per year applies from May 2017, with the first 12 month
period to end May 2018.

1.14 The approval process and corresponding conditions for foreign investors in residential real
estate are outlined in Figure 1.3.

13  Certain foreign persons are exempt from requiring approval to invest in Australian real estate. These are New
Zealand citizens and holders of an Australian permanent resident visa.

14  Foreign Investment Review Board, Guidance Note 1, p. 1, available from
<http://firb.gov.au/resources/guidance/gn01/>, [accessed 2 May 2018].
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Figure 1.3:  Types of residential real estate available to purchase by foreign persons
and associated approvals
Type of foreign person Type of residential property ‘ ‘ Type of approval
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Temporary residents ~
~| Approval to purchase a specific established
Individuals holding a . i dwelling
temporary visa of > Establlshefiddv.vellmg to
greater than 12 months e Established Dwelling Exemption Certificate
g Approval to purchase an established
dwelling within a specified state or territory
No Objection Notification
.| Established dwelling for N
- - ] redevelopment "1 Approvalto purchase a specific established
Foreign non-residents dwelling for redevelopment
Individuals not normally No Objection Notification
resident in Australia
"1 Approval to purchase a specific allotment of
residential land
= ) . Residential Land (other than established
»  Vacant residential land dwelling) Exemption Certificate
1 Allows a foreign person to purchase a
Corporations specific allotment of vacant residential land
within a specified state or territory
A corporation in which a
foreign person holds a L
significant interest
s No Objection Notification
Approval to purchase a specific new dwelling
Residential Land (other than established
Foreign government dwelling) Exemption Certificate
investors >
Approval to purchase a new dwelling within
A foreign government, a a specified state or territory
foreign government New or near-new dwelling
entity, or corporation in » (including new dwellings in \ N T -
e a development) ew or Near-New Dwelling xemption
Certificate
government holds a
sl el Ty > Obtained by the property developer,
allowing foreign persons to purchase a new
or near-new dwelling in a development
without seeking approval
|1

Source: ANAO analysis of ATO information.
Compliance and penalties

1.15 The ATO is responsible for detecting and investigating non-compliance with foreign
investment obligations for residential real estate. Non-complaint behaviour can include purchasing
property without approval and not complying with approval conditions. While the ATO promotes
voluntary compliance with foreign investment obligations, a number of intelligence channels are in

ANAO Report No.48 2017-18
Managing Compliance with Foreign Investment Obligations for Residential Real Estate

18



Background

place to assist it to detect non-compliance, including community referrals and referrals from other
government departments. The ATO has also established a data matching program using data from
other government departments and private sector entities to detect non-compliance.

1.16 Non-compliance with residential real estate obligations may result in the application of
retrospective fees, penalties and infringement notices. The Treasurer can also require foreign
investors to dispose of their interest in residential real estate in cases of non-compliance, by issuing
a disposal order. As part of the reforms to the foreign investment framework, civil penalties were
introduced and existing criminal penalties were strengthened.

Audit approach

1.17 The ANAO selected foreign investment in residential real estate for audit because of the
extent of parliamentary and public interest in the issue, including concerns that foreign investors
were not complying with foreign investment obligations and purchasing properties they were not
entitled to own. The audit would also indicate the impact on compliance with foreign investment in
residential real estate arising from the change in administrative arrangements.

1.18 The audit objective was to assess the effectiveness of the ATO’s and Treasury’s management
of compliance with foreign investment obligations for residential real estate.

1.19 To form a conclusion against this objective, the ANAO adopted three high-level criteria:

° compliance and enforcement strategies and detection arrangements were in place to
support compliance activities;

° activities were undertaken to promote voluntary compliance and effectively address
identified instances of potential non-compliance; and

° the effectiveness of compliance arrangements was monitored and reported.

1.20 The audit did not examine the:

. implementation of legislative changes to the foreign investment framework in 2015;

° assessment of applications;

° implementation of the annual vacancy charge; and

° responsibility of Treasury to administer the foreign investment framework in relation to

business, agricultural land and commercial land proposals.

Audit methodology

1.21 The audit methodology included reviewing internal ATO guidance, reporting,
communication and evaluation plans, and interviewing key ATO and Treasury staff and
stakeholders. The ANAO undertook data analysis of the application and self-registration data sets
as well as state and territories land titles data. The ANAO did not receive any contributions from the
public through its website in relation to this audit.

1.22 The audit was conducted in accordance with the ANAO Auditing Standards at a cost to the
ANAO of approximately $380 000.

1.23 Team members for this audit were Kylie Jackson, Renee Hall, Sonya Carter, Dung Chu,
Fei Gao, Haydn Thurlow and Andrew Morris.
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2. National residential land register

Areas examined
The ANAO examined the effectiveness of the ATO’s processes for compiling a national residential
land register.

Conclusion

The ATO has developed processes for compiling a land register of residential real estate but faces
considerable challenges in populating the register with reliable data in coming years, which it
needs to overcome in order to be effective.

Area for improvement

The ANAO made two suggestions aimed at the ATO taking steps to ensure the accuracy of foreign
identifier data in state and territory real property transfers reports (paragraphs 2.15 and 2.25),
and increase the number of registrations of foreign purchasers of residential real estate to
support completeness of the register in the near term (paragraph 2.20).

Is the ATO effectively compiling a land register of residential real
estate?

The ATO has been compiling a land register of residential real estate by tracking settlements that
have occurred since 1 July 2016, and intends to populate the register by December 2018 and
report thereafter. The register will use property data from state and territory land titles offices
that contains foreign investment identifiers such as foreign investment application number and
passport number. In light of the time taken by the states and territories to pass legislation to
enable the provision of property transaction data with foreign investment identifiers, the ATO
has developed interim arrangements to populate the register using data obtained through self-
registration processes by foreign investors who have purchased residential real estate.

The ANAQ’s analysis identified serious deficiencies in populating the register with reliable data.
There is likely under-reporting of self-registrations, over-reporting of foreign identity in state
property data and low levels of matching between datasets for foreign investment applications,
self-registrations of foreign investment in residential property and state property data.
Consequently, the ATO will need to undertake extensive manual verification processes in
coming years to enable the register to provide accurate information about the nature and
extent of foreign investment in residential real estate and produce reliable intelligence for
compliance purposes.
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National residential land register

Background

2.1 As noted in Chapter 1, the Government agreed to a recommendation from a 2014 House of
Representatives Standing Committee on Economics report that the ATO would establish a foreign
ownership register, drawing from state and territory land title data collection processes.*?

2.2 A key finding from the report was that there was no accurate or timely data that tracked
foreign investment in residential real estate. Recommendation 8 was that the Government, in
conjunction with the states and territories, establish a national register of land title transfers that
records the citizenship and residency status of all purchasers of Australian real estate.®

2.3 The Government indicated that working with data from the states and territories would
avoid duplication and reduce regulatory costs for purchasers of property. The Government’s
response outlined that the intent of the register would be to provide essential information to better
understand foreign investment trends and to aid in the detection of non-compliance with the
foreign investment rules.

2.4 The national land register of foreign ownership consists of three components—agricultural
land, water access entitlements and residential real estate. The registration of agricultural land and
water access entitlements is required under legislation.!” To meet this requirement, the ATO
established an online self-registration channel and completed a stocktake of foreign-owned
agricultural property.8

2.5 There is no legislation underpinning the development of the residential land register. The
ATO leveraged off the agricultural self-registration channel to require foreign investors to also
register residential real estate acquisitions from 1 July 2016.

2.6 There will be no stocktake of foreign-owned residential real estate for the register. The
volume of historical real property transactions was considered too time consuming and costly to
capture.’® As indicated in paragraph 2.3, the intent was to rely on data from the states and
territories, which is provided to the ATO for various purposes (including capital gains tax) to compile
the residential land register. However, the states and territories were not collecting information
necessary to develop the register, such as purchasers’ nationality and other foreign identifiers.
Instead, a requirement for foreign investors to register details of a successful acquisition 30 days
after settlement was introduced for approvals after 1 July 2016. This requirement was enforceable
as a formal condition of approval for approvals after 1 July 2017.

15 Standing Committee on Economics, Australian Parliament, Report on Foreign Investment in Residential Real
Estate (2014).

16  Standing Committee on Economics, Australian Parliament, Report on Foreign Investment in Residential Real
Estate (2014), p. xviii.

17 The agricultural register was established under the Register of Foreign Ownership of Agricultural Land Act
2015, and amendments passed on 1 December 2016 to establish the water entitlements register. The
Commissioner of Taxation is required to report to the Treasurer on the operation of the Register of Foreign
Ownership of Agricultural Land Act 2015, and also publish aggregate statistics.

18 The ATO released its first report of foreign investment in agricultural land holdings for 2015-16 in September
2016, and the report for 2016—17 in September 2017.

19 Treasury expects that reporting on the flow of residential land would, over time, provide a meaningful stock
of foreign ownership data without the need for a large and costly stocktake.
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Third-party data sharing arrangements

2.7 In 2013-14, the Australian Government announced a measure for the ATO to expand third-
party data matching and reporting arrangements, which was deferred for one year in the 2014-15
Budget.?’ The measure was intended to introduce a legislated reporting regime for the provision of
real property data from the states and territories to replace the ‘inadequate approach’ of acquiring
data using the ATO’s general powers of acquisition.?* Accordingly, there was a need to amend
taxation legislation to provide the basis for the legislated reporting regime.

2.8 The measure was also expected to improve the integrity, and increase the quantity, of data
reported by the states and territories to the ATO. The extended information reporting requirements
were intended to: expand the data matching capability with third-party reporter information;
improve integrity of the foreign resident capital gains tax regime; improve compliance for capital
gains tax, goods and services tax and other taxable events; and support data sharing between
government entities.

2.9 The revised data collection and reporting arrangements expanded the data provided by the
states and territories to include information about the foreign identity of property purchasers and
vendors, and was therefore expected to also support the compilation of the residential land
register. The states and territories agreed to revise their respective legislation as they were
otherwise unable to collect the additional data provided for under the new reporting arrangements,
such as property vendor identity data or foreign entity data.??

2.10 While the Commonwealth legislative changes to support the revised reporting
arrangements were implemented by 1 July 2016, most states and territories had not passed
associated legislative changes by that time. Conse