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Following its tabling in Parliament, the report will be placed on the Australian
National Audit Office’s Homepage —http://www.anao.gov.au.
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Glossary

Act of grace
payments

Advance to the
Finance Minister

Agency Head

CDDA scheme

Chief Executive’s
Instructions

Comcover

Deed of Release

Act of grace payments are made pursuant to subsection
33(1) of the Financial Management and Accountability
Act 1997 under which the Minister for Finance and
Administration (or delegate) may authorise a payment if
he or she considers it appropriate to do so because of
special circumstances, and where there is no other viable
avenue of redress.

The Advance to the Finance Minister is a provision
authorised by the annual Appropriation Acts and made
available to the Finance Minister as a central contingency
fund to provide urgent funding to agencies through the
year, for unforeseen circumstances, or because of
erroneous omission or understatement.

‘Agency Head’ is defined in section 7 of the Public
Service Act 1999 as: the Secretary of a Department; or the
Head of an Executive Agency; or the Head of a Statutory
Agency. These positions cover most agencies operating
under the Financial Management and Accountability Act
1997.

CDDA is an administrative scheme, which was
introduced in 1995, providing each Minister (or officers
authorised by Ministers) with a discretionary authority
to compensate persons who have suffered detriment due
to the ’‘defective’ actions or inactions of FMA Act
agencies within the Minister’s portfolio, and where the
claimant has no legal or statutory right of redress.

Instructions issued by the Chief Executive of an agency
under the provisions of the FMA Act.

The Commonwealth’s self-managed fund for insurable
risks.

A Deed of Release is a document that is signed by a
claimant acknowledging that an offer of compensation
has been accepted and that no future claims can be made
against the Commonwealth in relation to the particular
claim.
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Defective
administration

Ex gratia payments

Finance Minister’s
Orders

Financial
Statements

Legal liability

Legal Services
Directions

Payment in special
circumstances
relating to APS
employment
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Defective administration refers to such actions by an
agency official as:

e an unreasonable failure to institute appropriate
administrative procedures;

e an unreasonable failure to give proper advice within
an official’s power and knowledge to give; and

e provision of advice that was, in all the circumstances,
incorrect or ambiguous.

Ex gratia payments are discretionary payments by the
Commonwealth to a group of people who may have
suffered a financial or non-financial loss.

In the context of this audit, Orders issued by the Minister
for Finance and Administration outlining the
requirements and guidance for the preparation of
financial statements of Commonwealth agencies and
authorities. A new set of Orders is usually issued for
each reporting year. Finance Minister’s Orders may also
be issued for other purposes.

Financial statements disclose information relevant to the
assessment of performance, financial position, and
financing and investing of a reporting entity, and include
information about compliance. In the FMA Act agency
context, the term ‘financial statements’ includes the
certified statement by the Chief Executive, the primary
financial statements and schedules, and the ‘notes to the
financial statements’.

Where a person or entity is liable under the law, that is,
through an enactment, contract or principle of law.

Directions issued by the Attorney-General, pursuant to
section 55ZF of the Judiciary Act 1903. These Directions
set out the requirements for Commonwealth legal
services.

Payments that relate to Commonwealth employment
matters under section 73 of the Public Service Act 1999.
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Waiver of debt

Worite-off of debt

A waiver is a special concession granted to a person or
organisation that ‘expunges’ the debt owed to the
Commonwealth. Waivers may be made by the Minister
for Finance and Administration (or delegate) pursuant to
section 34 of the FMA Act or by delegated agency
officers pursuant to specific legislation.

Debt write-off is a management accounting response to
the fact that some debts cannot be recovered, rather than
the granting of financial relief to the debtor. Write-off of
debt is normally justified on the basis that the debt is not
economical to pursue, e.g. where the debtor owes a small
amount or is bankrupt or cannot be traced, or the debt is
not legally recoverable, e.g. where the debtor resides
outside the Commonwealth’s legal jurisdiction or the age
of the debt is outside the relevant limitation period.
Debts written-off can still be recovered at a later date,
especially where the financial circumstances of the
debtor change.
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Summary and
Recommendations
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Summary

Background

1. The Commonwealth has a number of means by which it may provide
compensation or debt relief to individuals or entities that have been
disadvantaged by: the effects of legislation; misinformation provided, or
actions taken, by Government agencies or staff; or some other negative
circumstance. These include mechanisms where legal liability exists and
compensation is mandatory, and other mechanisms where the Commonwealth
often has a moral, but discretionary, obligation to provide compensation.

2. This report covers a number of the discretionary compensation
mechanisms that are available to agencies operating under the Financial
Management and Accountability Act 1997 (FMA Act). It principally deals with
two mechanisms enacted in legislation, namely act of grace payments and
waivers of debt, and one administrative mechanism, the Compensation for
Detriment caused by Defective Administration (CDDA) scheme. This latter
scheme provides Portfolio Ministers with the discretion to authorise
compensation, where detriment has been caused.

3. The report also discusses, briefly, two other discretionary mechanisms,
namely ex gratia payments and payments in special circumstances relating to
Australian Public Service (APS) employment.

4. The Department of Finance and Administration (Finance) is responsible
for the administration of the FMA Act provisions for acts of grace and waivers
of debt on behalf of the Minister for Finance and Administration. Finance
provides the policy framework and advice to agencies. As well, it processes all
act of grace claims, and most agencies’ FMA Act waiver claims up to the point
of decision by the Parliamentary Secretary to the Minister for Finance and
Administration.! Individual agencies are then responsible for implementing
the decisions.

5. Individual agencies are generally responsible for the administration of
CDDA payments, payments in special circumstances relating to APS
employment, and ex gratia payments, and waivers of debt administered under
legislation other than the FMA Act. However, policy guidance is provided by
central agencies, namely, Finance (CDDA), the Australian Public Service

From March 2002 to the date of preparation of this report, the Parliamentary Secretary was the only
person that could authorise payments and waivers, other than for the chief executives of the Australian
Securities and Investments Commission and the Commonwealth Suoerannuation Administration, who
could authorise the waiver of certain debts administered by those agencies.
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Commission (APS employment) and the Department of the Prime Minister and
Cabinet (ex gratia).

Financial and operating significance

6. Individual compensation payments and waivers of debt under each of
the mechanisms may range in amount from a few dollars to several million
dollars. In total, over the last three financial years, the Australian Government
has waived more than $865 million relating to more than three million debts,?
and paid out in excess of $14 million to more than 3000 claimants (act of grace
and CDDA payments). These figures have been aggregated from agency
financial statements, as agencies are required to report them in the notes to
their financial statements. Although not required to be reported in financial
statements, ex gratia payments are known to be often in the millions of dollars,
while those payments related to APS employment are understood to be rare.

7. Because the compensation and debt relief mechanisms are
discretionary, the Commonwealth must have prudent safeguards in place so
that compensation is provided only when warranted. In addition, the
Commonwealth has a responsibility to provide compensation in a responsive
and timely manner.

8. It is in the context of these competing considerations that the audit of
compensation payments and debt relief was conducted. Moreover, the
reportable transactions are deemed to be ‘material by nature” and, irrespective
of the amount involved, must be reported in the financial statements without
omission, misstatement or non-disclosure.

9. The accountability framework requires complete disclosure as well as
demonstrable and proper stewardship by the Commonwealth in providing
compensation to claimants. It is largely by the consistent adherence to the
financial reporting requirements that the objectives of accountability, including
transparency, are fulfilled.

Audit objectives
10. The objectives of the audit were to:

J assess whether the management of claims for compensation and debt
relief under the various discretionary mechanisms for granting relief
was in accordance with relevant legislative requirements and
Commonwealth guidelines; and

2 These figures include two major waivers of debts due from other Commonwealth bodies ($113 million)

and approximately 835 000 debts relating to the waiver of overpayments of Family Tax Benefit and Child
Care Benefit (approximately $435 million).
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Summary

J determine whether the current administrative policies and procedures,
for the various mechanisms of compensation and debt relief, provided
for the effective management and reporting of claims made under those
mechanisms.

Audit scope

11. The audit was undertaken at five FMA Act agencies that reported act of
grace and CDDA payments, and/or waivers of debt in their 2000-01 and
2001-02 financial statements. The selection included Finance, as the
responsible administrative policy maker and the main approving agency for
claims made under the FMA Act.

Audit conclusion
12. The ANAO concluded that, overall:

J the management of compensatory claims was generally in accordance
with the relevant legislative requirements and administrative
guidelines; and

J the guidance for the discretionary compensation mechanisms provided
a sound basis for the proper management of claims, and for the
reporting of the authorised claims that are currently required to be
reported publicly.

13. The ANAO also concluded that there was a suitable framework in
place providing individuals, entities and communities with the opportunity to
seek and obtain financial compensation or relief where they had been
disadvantaged by various negative circumstances. Also, agency processes for
dealing with claims under the various compensatory mechanisms were
generally in accordance with the relevant guidelines issued by Finance, or
other central agencies, where applicable.

14. However, there was a need to improve certain aspects of particular
compensatory mechanisms and the overall coordination of all the
arrangements. Those improvements would provide for greater consistency and
accountability across all the mechanisms examined, and for the processing of
claims in a more timely manner. In particular, the ANAO considered that:

J the provisions in the FMA Act and Public Service Act regarding the use
of money appropriated by the Parliament for the purposes of ‘act of
grace payments’ and ‘APS employment payments in special
circumstances’, respectively, should be clarified;

J some form of periodic monitoring by Finance of the CDDA scheme
should be implemented;
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J a broad explanatory framework, or set of guidelines, should be
developed for the increased awareness in managing, actioning and
reporting of ex gratia payments; and

J recordkeeping systems and practices for both management and
accountability purposes could be improved.

15. The ANAO also concluded that the reporting of act of grace and CDDA
payments and waivers of debt in some agency financial statements was not
always complete and accurate.

16. In addition, the ANAO concluded that there was insufficient
monitoring of act of grace, CDDA and waiver claims by agency management.
This was particularly evidenced by the slow processing times across all
agencies. Accordingly, the ANAO considered that agencies should put in place
appropriate performance indicators, and report against them on a regular
basis.

Agencies’ comments

17. Finance agreed with the conclusions articulated in the report with
respect to the current status of the management of compensatory claims and
the guidance available on discretionary compensation mechanisms. In
addition, Finance agreed with the conclusion that there is value in exploring
the means to improve overall coordination of arrangements, particularly: by
clarifying the correct source of appropriations for act of grace payments;
monitoring the CDDA scheme; and introducing enhanced recordkeeping
systems and reporting practices across all agencies.

18. Each of the other agencies involved in the audit also responded
positively to the audit report.®

% Agencies’ specific comments are provided in the relevant section of the report to which they refer and/or

in Appendix 5.
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Recommendations

The recommendations comprise four relating to Finance, including one for the
Australian Public Service Commission, and seven for agencies receiving claims
for compensation and debt relief. Agencies should consider the
recommendations directed at them as part of their risk management approach
and their responsibilities in accordance with the legislative and administrative
framework applying to the various mechanisms for compensation and debt

relief.

Recommendations 10 and 11 are fundamental because of the ‘material by
nature’ financial reporting requirements, as specified by the Finance Minister’s

Orders.

Recommendation
No.1
Para 2.33

Recommendation
No.2
Para 2.67

Recommendation
No.3
Para 2.86

The ANAO recommends that, as there is some doubt
about the legality of making APS employment payments
in special circumstances from outcome-based
appropriations, the Australian Public Service
Commission, in conjunction with the Department of
Finance and Administration, take early action to clarify
the requirements of subsection 73(6) of the Public
Service Act 1999.

The ANAO recommends that, where agencies receive a
significant volume of requests for waiver relating to
debts imposed wunder specific legislation they
administer, those agencies should evaluate the
appropriateness and cost effectiveness of seeking to
establish a waiver power under the specific legislation.

The ANAO recommends that the Department of Finance
and Administration consult with the Department of the
Prime Minister and Cabinet and other relevant agencies,
with a view to developing a general framework for the
processing and reporting of ex gratia payments for
greater consistency of action and reporting.
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Recommendation
No.4
Para 3.43

Recommendation
No.5
Para 4.20

Recommendation
No.6
Para 4.37

Recommendation
No.7
Para 5.16

Report No.35 2003-04

The ANAO recommends that, in the interests of
efficiency, the Department of Finance and
Administration ~ evaluate the advantages and
disadvantages of the current system of actioning act of
grace payments and waivers of debt compared with
other potential systems. The latter could include limited
delegations within the Department and/or devolution
of authority to agencies.

The ANAO recommends that, where applicable,
agencies formally assess and address the specific risks
associated with claims for compensation payments and
debt relief, in conjunction with any broader review of
financial management, to ensure that the risks are being
mitigated effectively.

The ANAO recommends that, where applicable,
agencies:

. develop and document procedures for the
processing of claims for discretionary
compensation payments and waivers of debt;
and

. implement appropriate training arrangements
for staff involved in the processing of claims.

The ANAO recommends that agencies implement
appropriate controls for the recording and management
of all claims received for discretionary compensation
payments and debt relief.

Compensation Payments and Debt Relief in Special Circumstances
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Recommendation
No.8
Para 5.35

Recommendation
No.9
Para 5.51

Recommendation
No.10
Para 6.12

Recommendation
No.11
Para 6.30

Recommendations

The ANAO recommends that, where a compensation
payment or waiver of debt is granted to one claimant
and the circumstances of the claim are likely to apply to
other individuals or entities, agencies should conduct a
review to establish whether any payments/waivers
should be made in relation to other affected individuals
or entities.

The ANAO recommends that, where applicable,
agencies determine appropriate performance time
indicators for processing discretionary compensation
and debt relief claims, and monitor performance against
those indicators.

The ANAO recommends that agencies:

. undertake  reconciliations = between  the
supporting documentation on claims for
compensation payments and debt relief (best
summarised in a claims register) and the general
ledger on a periodic basis, including at 30 June
each year for annual reporting purposes; and

o reconcile their records with any related annual
information provided by the Department of
Finance and Administration.

The ANAO recommends that the Department of Finance
and Administration assess whether ex gratia payments
and APS employment payments in special
circumstances should also be reported in the notes to
agencies’ financial statements for greater transparency.
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Agencies’ responses to the recommendations

Recommendations directed at Finance and the APS Commission

19. Finance agreed with all the recommendations of the report that were
directed at the Department, that is, Recommendation Nos. 1, 3, 4 and 11.

20. The Australian Public Service Commission (APS Commission)
supported the recommendation directed at it (Recommendation No.1) and the
recommendation impacting on its policy advising responsibilities
(Recommendation No. 11).

21. In addition, the Department of the Prime Minister and Cabinet
supported the recommendations impacting on its portfolio responsibilities
(Recommendation Nos. 1, 3 and 11).

Recommendations directed at all agencies receiving claims for
compensation payments and/or debt relief

22 The other four agencies directly examined in the audit, namely
Centrelink, the Department of Family and Community Services, the
Department of Immigration and Multicultural and Indigenous Affairs, and the
Department of Veterans’ Affairs, generally agreed, or agreed in principle, with
the other recommendations in the report (Recommendation Nos. 2 and 5 to 10).
These recommendations are relevant to all agencies receiving claims for
compensation payments and/or debt relief.

23. In addition, Finance agreed with Recommendations Nos. 5 to 10, but
did not fully agree with Recommendation No.2.

24. Agencies’ full responses to each recommendation are provided
following each recommendation in the main body of the report. Finance’s
comments on Recommendation No.2, together with ANAO and other
agencies’ comments on the recommendation, are provided at paragraphs 2.68
to 2.72.

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

22



Audit Findings
and Conclusions
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1. Introduction

Background to the audit

1.1 The Commonwealth has a number of means by which it may provide
compensation or debt relief to individuals or entities that have been
disadvantaged by: the effects of legislation; misinformation provided, or
actions taken, by Government agencies or staff; or some other negative
circumstance. These include mechanisms where legal liability is deemed to
exist, and several discretionary mechanisms covering both compensatory
payments and debt relief.

1.2 The discretionary mechanisms include:
° act of grace payments;
J payments under the Compensation for Detriment caused by Defective

Administration (CDDA) scheme;

° ex gratia payments;

J payments in special circumstances relating to Australian Public Service
(APS) employment;

J waivers of debt;

° debt deferral; and

o payment of debt by instalments.

1.3 Each of the discretionary mechanisms is described below, in general
terms, with some being described in more detail in Chapter 2. Examples of act
of grace and CDDA payments and a waiver of debt are provided at Appendix
1.

Compensation payment mechanisms
Act of grace payments

1.4 Act of grace payments are made pursuant to subsection 33(1) of the
Financial Management and Accountability Act 1997 (FMA Act) under which
the Minister for Finance and Administration (or delegate) may authorise a
payment if he or she considers it appropriate to do so, because of special
circumstances, and where there is no other viable avenue of redress.*

4 Department of Finance and Administration, Finance Circular 2001/01, July 2001, Attachment A, p. 3

<www.finance.gov.au/finframework>.
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Compensation for Detriment caused by Defective Administration Scheme

1.5 CDDA is an administrative scheme, which was introduced in 1995,
providing each Minister (or officers authorised by Ministers) with a
discretionary authority to compensate persons who have suffered detriment
due to the ‘defective’” actions, or inactions, of FMA Act agencies within the
particular Minister’s portfolio, and where the claimant has no legal or statutory
right of redress.’

Ex gratia payments

1.6 Ex gratia payments are discretionary payments by the Commonwealth
to a group of people who may have suffered a financial, or non-financial, loss.
This contrasts with act of grace payments that tend to be based on an
individual claim and paid to an individual. Ex gratia payments are based on
the inherent Constitutional power of the Government to redress the effects of
particular negative circumstances. Ex gratia programs are approved by the
Prime Minister and/or Cabinet and administered by relevant agencies.®

Payments in special circumstances relating to APS employment

1.7 Payments in special circumstances relating to APS employment (APS
employment payments in special circumstances) relate to Commonwealth
employment matters that should be considered under section 73 of the Public
Service Act 1999 (PS Act), rather than the act of grace provisions of the FMA
Act. These payments may be authorised by the Public Service Minister (or
delegate) even though the payments would not be authorised by law or
required to meet a legal liability.”

Debt relief mechanisms
Waivers of debt

1.8 ‘A waiver is a special concession granted to a person or organisation
that “expunges” the debt owed to the Commonwealth’.* Waivers may be made
by the Minister for Finance and Administration (or delegate) pursuant to

The CDDA scheme was approved by the Government in October 1995 and first promulgated to agencies
by the then Department of Finance through Estimates Memorandum 1995/42 in December 1995. The
Memorandum outlined the specific kinds of defective action for which compensation could be paid. The
current guidelines for the scheme are contained in Finance Circular 2001/01.

These programs are separate from standing Government programs that provide funding and assistance
for victims of natural disasters and severe climatic conditions, namely, the Natural Disaster Relief
Arrangements administered by the Department of Transport and Regional Services (which provides
funding to the States and Territories), and the Exceptional Circumstances Assistance program
administered by the Department of Agriculture, Fisheries and Forestry.

op. cit., Finance Circular 2001/01, Attachment A, p. 4.
% ibid.
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Introduction

paragraph 34(1)(a) of the FMA Act or by delegated agency officers pursuant to
specific legislation.

1.9  Waivers of debt may be made for various reasons but are most
commonly approved in circumstances where the payment of debt would be
inequitable to the individual or entity concerned, or the claimant is suffering
financial hardship. Once these debts are waived, they are no longer
recoverable by law.

Debt deferral and payment by instalments

1.10 As an alternative to waiver, the Commonwealth may decide, in
particular circumstances, to defer the recovery of a debt or to allow the debtor
to pay by instalments. Subsection 34(1) of the FMA Act enables the Minister for
Finance and Administration to:

o postpone any right of the Commonwealth to be paid a debt in priority
to another debt or debts—paragraph (b);

J allow the payment by instalments of an amount owing to the
Commonwealth—paragraph (c); or

J defer the time for payment of an amount owing to the
Commonwealth—paragraph (d).

Write-off of debt

1.11  Debts may also be written off. However, debt write-off is an accounting
response by agency management’ reflecting the fact that some debts cannot be
recovered, rather than the granting of financial relief to the debtor. Write-off of
debt is normally justified on the basis that the debt is not economical to pursue,
e.g. where the debtor owes a small amount, or is bankrupt, or cannot be traced;
or the debt is not legally recoverable. The latter may occur where the debtor
resides outside the Commonwealth’s legal jurisdiction, or where the age of the
debt is outside the relevant limitation period. Debts written-off can still be
recovered at a later date either in full, or in part via instalments, especially
where the financial circumstances of the debtor change.

Public accountability through financial reporting

112 Compensation or debt relief granted under three of the discretionary
mechanisms, namely, act of grace payments, CDDA payments and waivers of
debt, is currently required to be reported in Commonwealth reporting entities’
annual financial statements. The specific requirement is to report the number

®  The chief executives of FMA Act agencies have the power to write-off debts in respect of the operations

of their agency under section 47 of the FMA Act.
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and aggregate amount of payments/waivers for each mechanism in a note to
the financial statements.

113 There is no similar requirement in relation to any of the other
mechanisms.

Responsibility for the reported mechanisms

1.14 The Department of Finance and Administration (Finance) is responsible
for the administration of the FMA Act provisions for acts of grace and waivers
of debt on behalf of the Minister for Finance and Administration. Finance
provides policy advice to agencies, and processes all act of grace claims and
most agencies’” FMA Act waiver claims up to the point of a decision being
made.”” Each agency is responsible for implementing the decision.

1.15 Finance also has a policy guidance role in relation to the CDDA
scheme. However, the administration of claims under the scheme is handled
by each agency under the direction of each Portfolio Minister.

1.16  Each agency is responsible for the reporting of act of grace and CDDA
payments and waivers of debt in its financial statements. Finance is only
responsible for reporting transactions that relate to its own activities. That is,
Finance is not required to report transactions processed for other agencies.

Extent and significance of the compensatory mechanisms
Reported mechanisms

117 The total number and total amount of, act of grace and CDDA
payments, and waivers of debt authorised under the provisions of the FMA
Act, as reported in FMA agency annual reports for the financial years 2000-01
to 2002-03, are shown in Tables 1.1 to 1.4." Individual compensation
payments and waivers of debt range in amount from a few dollars to several
million dollars. As a result, the total amount of payments and waivers may
fluctuate significantly from year-to-year.

1.18 Waivers of debt are divided into two tables to show the Australian
Securities and Investments Commission (ASIC) details separately, due to the
high numbers involved.

The chief executives of the Australian Securities and Investments Commission (ASIC) and the
Commonwealth Superannuation Administration (Comsuper) have been delegated to approve certain
waivers. The delegation was made by the then Minister for Finance and Administration on 27 June 1999
and took effect from 1 July 1999.

Agencies include ASIC and the Health Insurance Commission, which report under the Commonwealth
Authorities and Companies Act 1997, and which administer monies on behalf of the Commonwealth and
make use of the FMA Act provisions for act of grace and/or waiver requests. Agency-by-agency details
are provided at Appendix 2, Tables A2.1 to A2.3.
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Table 1.1

Act of grace payments—All FMA agencies, financial years 2000-01 to
2002-03

2000-01* 2001-02 2002-03 Total
Al t A t A t A t
Number moun Number moun Number moun Number moun
$m $m $m $m
121 8.217 131 1.100 121 1.323 373 10.640

*Includes three related payments totalling $6.862 million.

Source:

Extracted from notes to the financial statements in agency annual reports. Amounts rounded.

Table 1.2
CDDA payments—AIl FMA agencies, financial years 2000-01 to 2002—-03
2000-01 2001-02 2002-03 Total
Amount Amount Amount Amount
Number Number Number Number
$m $m $m $m

1667 1.007 540 1.252 632 1.493 2839 3.752

Source: Extracted from notes to the financial statements in agency annual reports. Amounts rounded.

Table 1.3

Waivers of debt under the FMA Act—All FMA agencies except ASIC,
financial years 2000-01 to 2002—-03

2000-01* 2001-02** 2002-03 Total
Al t Al t A t Al t
Number moun Number moun Number moun Number moun
$m $m $m $m
20 50.140 43 63.912 167 1.654 230 115.706

* Includes one waiver of $50 million relating to an amount owed by a Commonwealth body.

** Includes one waiver of $63.682 million relating to an amount owed by a Commonwealth body.

Source:

Extracted from notes to the financial statements in agency annual reports. Amounts rounded.
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Table 1.4

Waivers of debt under the FMA Act—ASIC, financial years 2000-01 to

2002-03
2000-01 2001-02 2002-03 Total
Amount Amount Amount Amount
Number Number Number Number
$m $m $m $m
17,277 2.968 20,328 3.481 22,491 4.671 60,096 11.120
Source: Extracted from notes to the financial statements in ASIC annual reports. Amounts rounded.

1.19

Waivers of debt under other legislation'? reported in FMA agency

annual reports for 2000-01 to 2002-03 are shown in Table 1.5."

Table 1.5

Waivers of debt under other legislation—All FMA agencies, financial
years 2000-01 to 2002—-03

2000-01 2001-02* 2002-03* Total
Number 652,834 1,806,909 966,721 3,426,464
Amount $51.470m $570.521m $119.556m $741.547m

* The large increase in waivers in 2001-02 was mainly due to the Family Tax Benefit and Child Care Benefit
waivers of up to $1000, announced by the Government in July 2001. These waivers, which were reported by
the Department of Family and Community Services, were made for approximately 755 000 clients for a total
of approximately $395 million during 2001-02. Further waivers were made under this policy for
approximately 80 000 clients for a total of approximately $40 million during 2002—03.

Source:

1.20 The data in the five tables was aggregated from the numbers and
amounts reported in the financial statements of the approximately 75 agencies
operating under the FMA Act during the period. Only 32 agencies reported
any payments or waivers, indicating that the majority of agencies were
unaffected by the reportable compensatory mechanisms during the three
years.

Extracted from notes to the financial statements in agency annual reports. Amounts rounded.

Unreported mechanisms

1.21 The ANAO was unable to ascertain the full extent of the use of the
other two compensation mechanisms, namely, ex gratia and APS employment
payments in special circumstances, during the period, because there is
currently no requirement to report them in annual reports. However, it is
known that ex gratia programs occur from time to time, for example, for

2 These waivers were not included in the audit but are shown for information purposes.

'®  The Health Insurance Commission, although not an FMA agency, is included in Table 1.5 to enable

consistency with Tables 1.1 to 1.4. Agency-by-agency details are provided at Appendix 2, Table A2.4.
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victims and families of the Bali bombing, and Australian personnel serving in
international peacekeeping forces. Further, while APS employment payments
in special circumstances are understood to be rare,'* some are known to have
been made.

Previous reviews
Commonwealth Ombudsman

1.22 The Commonwealth Ombudsman released a comprehensive report in
September 1999, titled 7o Compensate or not to Compensate, which covered
an investigation of Commonwealth arrangements for providing financial
redress for individuals or entities where they had been disadvantaged in
circumstances beyond their control. The report focused on the compensation
avenues available to FMA agencies and included act of grace, CDDA and ex
gratia payments, and waivers of debt, as well as the settlement of monetary
claims under legal liability, and the write-off of debt.

123 The Ombudsman’s report identified a number of breakdowns in
agencies’ treatment of requests for act of grace and CDDA payments, and
waivers of debt, namely:

J rules being applied inconsistently;

. agencies not understanding the requirements for administering
claimants” requests under the FMA Act guidelines; and

J agencies relying on a lack of evidence and records of incidents to reject
claims.

1.24  The report made a number of recommendations directed at Finance as
policy maker, and for other agencies to consider."

125 The Ombudsman’s office plays a continuing role in relation to
investigation of complaints against Commonwealth agencies, as indicated in
its reports subsequent to the 1999 review.

ANAO audits of financial statements

1.26  Financial statement auditors assess the disclosure of act of grace and
CDDA payments and waivers of debt in the notes to the annual financial
statements of Commonwealth reporting entities. However, in general, this
assessment does not include an in-depth examination of internal controls
surrounding these payments and waivers, the supporting documentation of

“ Explanatory Memorandum to the Public Service Bill 1999, paragraph 11.1.3.

" A copy of the full report is available on the Commonwealth Ombudsman’s website at

<www.ombudsman.gov.au>.
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individual transactions, nor of any rejected claims. Financial statement audit
work would normally only involve close examination of particular
transactions, where payment amounts were significant or where waiver
amounts were examined in conjunction with accounts receivable and debt
recovery action.

Audit objectives, scope, criteria and methodology

Audit focus and objectives

1.27 The ANAO undertook an audit of the administration of the act of grace
and waiver of debt powers under the FMA Act, and of the CDDA scheme. The
audit also covered ex gratia and APS employment payments in special
circumstances due to the similarity of these mechanisms to the act of grace
mechanism.

1.28  The objectives of the audit were to:

. assess whether the management of claims for compensation and debt
relief under the various discretionary mechanisms for granting relief
was in accordance with relevant legislative requirements and
Commonwealth guidelines;

J determine whether the current administrative policies and procedures,
for the various mechanisms of compensation and debt relief, provided
for the effective management and reporting of claims made under those
mechanisms; and

J identify better practices and recommend improvements to systems,
processes and practices, where appropriate.

1.29  The review of waivers of debt did not cover those claims processed
under legislation other than the FMA Act.

Audit scope

1.30  The audit was undertaken at a selection of FMA agencies that reported
act of grace and CDDA payments, and/or waivers of debt in their 2000-01 and
2001-02 financial statements.!’® The selection included Finance, as the
responsible administrative policy maker and the main approving agency for
claims made under the FMA Act,” and four other FMA Act agencies. The
ANAO also liaised with other agencies, as required.

The 2002-03 financial statements were not available at the time of commencement of the audit
(February 2003).

Waivers of debt can also be authorised by the chief executives of ASIC and Comsuper. Refer Footnote
10.
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1.31  The audit covered agency management of claims during the period July
2000 to March 2003. The examination of claims covered the entire claim
continuum from registration through to investigation, decision, feedback to
claimants and reporting in the financial statements. The audit did not review
the decisions made for the claims for payment or waiver of debt.

Audit evaluation criteria

1.32  Audit evaluation criteria were developed in order to assess each
agency’s performance against the audit objectives. In summary, the criteria
represent the management environment and internal controls that an agency
would be expected to have in place to comply with the relevant legislative
requirements, government policies and accepted management principles
applicable to the objectives of the audit. Separate audit evaluation criteria were
developed for the policy and guidance aspects performed by Finance.

Selected agencies

1.33  As well as Finance, the selected agencies were:

° Centrelink;

J Department of Family and Community Services (FaCS), including the
Child Support Agency (CSA);

J Department of Immigration and Multicultural and Indigenous Affairs
(DIMIA); and

o Department of Veterans’ Affairs (DVA).

1.34 In addition, the ANAO made specific enquiries with the Department of
the Prime Minister and Cabinet (PM&C) and the Australian Public Service
Commission (APS Commission) on matters relating to those agencies, and
with other agencies, as appropriate.

1.35 The total number and total amount of, act of grace and CDDA
payments, and waivers of debt authorised under the provisions of the FMA
Act, as reported in the selected agencies” annual reports for 2000-01 to 2002-03,
are shown in Tables 1.6 to 1.8."8

'®  Most of the transactions reported by FaCS, as shown in Tables 1.6 to 1.8, were processed by Centrelink

(act of grace) and the CSA (CDDA and waivers of debt under the FMA Act). In addition, most of the act
of grace payments reported by Finance, as shown in Table 1.6 relate to periodical payments
administered by Comsuper, as Finance reports the administered transactions for Government
superannuation schemes.
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Table 1.6

Act of grace payments—Selected agencies, financial years 2000-01 to
2002-03

Number Agg(;];t Number A;;:;t Number A;;:;t Number A;;:;t
25 137 25 161 25 144 75 442

- - * 1 - - * 1

7 39 7 78 4 56 18 173

77 760 67 640 81 857 225 2,257

109 936 99 880 110 1,057 318 2,873

* indicates not disclosed.

Source: Extracted from notes to the financial statements in agency annual reports. Amounts rounded.

Table 1.7

CDDA scheme payments—Selected agencies, financial years 2000-01 to
2002-03

Number Ag:;gt Number Ag::(;\t Number Ag::(;\t Number Ag::(;\t
223 252 255 626 277 659 755 1,537

32 39 48 28 59 75 139

8 4 5* 5 3* 7 16 16

138 9 50 7 119 20 182

243 301 308 729 315 844 866 1,874

* indicates not disclosed, but confirmed with agency.

Source: Extracted from notes to the financial statements in agency annual reports. Amounts rounded.
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Table 1.8

Waivers of debt under the FMA Act—Selected agencies, financial years
2000-01 to 2002-03

2000-01 2001-02 2002-03 Total

<A Number Agg;gt Number A?g;;t Number Aggggt Number Aggggt
Centrelink - - - - 4 15 4 15
FaCS - = 1 2 9 19 10 21
DIMIA 1 32 * 317 98** 1,437 99 1,506
DVA - - - - - - - -
Finance 1| 50,000 - - 1 10 2 | 50,010
Total 2 | 50,032 1 39 112 1,481 115 | 51,552

* indicates not disclosed.

** This is not the number disclosed in the financial statements. Following consultation with agency, the
ANAO adjusted the number upwards as the total number disclosed was unclear.

Source: Extracted from notes to the financial statements in agency annual reports. Amounts rounded.

1.36  None of the selected agencies was known to have made any APS
employment payments in special circumstances during the three-year period
at the time the audit was being planned, and, based on subsequent advice from
the agencies, only four payments were made by two agencies totalling
approximately $60 000."” As a result, the audit of this mechanism was limited
to the legislative and administrative aspects (Chapter 2) and public reporting
(Chapter 6).

1.37  Centrelink (on behalf of other agencies) was the only selected agency to
have processed ex gratia payments during the period. Centrelink processed ex
gratia payments totalling more than $1.7 million in each of the years 2001-02
and 2002-03. The audit coverage of ex gratia payments was also mainly limited
to policy advising and public reporting aspects, but did cover some payments
made during 2002-03 to persons affected by the Bali bombing of October 2002.

Audit approach and methodology

1.38  The audit commenced at Finance, where all act of grace and waiver
claims are coordinated for consideration by the Minister for Finance and
Administration (or a delegate).”® The review at Finance included examination

" Based on advice provided by each of the agencies.

2 The Parliamentary Secretary to the Minister for Finance and Administration has performed the role of the

Minister in relation to act of grace and waiver claims since 1 May 2000.
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of all guidance material, a selection of claims that had been actioned, and
general management and reporting.

1.39  The audit methodology at each of the selected agencies was as follows:

J conduct of interviews with relevant members of staff regarding
procedures for dealing with claims for discretionary compensation
payments and debt relief;

. general assessment of the policies, procedures and records for
managing claims;

° examination of individual claims for act of grace, waiver and CDDA
against policy guidance issued by Finance, and of ex gratia payments at
Centrelink; and

. review of the annual report to ensure the number and amount of claims
were reported correctly against the records held by the relevant
agencies.

1.40  In addition, information maintained by Finance was cross-checked with
the information held by the other selected agencies.

1.41 The audit was undertaken in accordance with ANAO Auditing
Standards during the period February 2003 to December 2003 at a cost of
approximately $342 000.

Audit findings

142 The ANAO provided each of the selected agencies with an individual
report of the audit findings related to each agency prior to the preparation of
the proposed audit report on all of the selected agencies. In addition, PM&C,
APS Commission and other agencies specifically mentioned in the report were
provided with relevant extracts of the proposed audit report for comment.

1.43  The results of the audit, including agencies’ specific responses to each
of the recommendations, are set out in Chapters 2 to 6. Chapter 2 outlines the
findings relating to the legislative and administrative arrangements that are in
place. Chapter 3 deals with the processing of act of grace and waiver of debt
claims by Finance. Chapters 4 and 5 deal with the preparedness of the other
selected agencies for compensation and debt relief claims and the processing of
claims by those agencies, respectively. Chapter 6 covers public reporting and
accountability of the various compensatory mechanisms.
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1.44 The Appendices provide additional information to assist the reader
(Appendices 1 and 2), suggested better practices for agency use (Appendices 3
and 4) and agencies” general and/or detailed comments on the audit report
(Appendix 5).

1.45 Apart from Finance, and Centrelink and FaCS in relation to ex gratia
payments, the audit findings are not attributed to particular agencies.
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2. The Legislative and Administrative
Framework for Compensation and
Debt Relief

This chapter discusses the legislative and administrative framework for
compensation and debt relief within the Commonwealth, including legal
liability. It also assesses the framework for clarity, completeness, currency, and
administrative efficiency and effectiveness.

Introduction

Legal liability

21 Although legal liability claims were not within the scope of the audit,
they represent an important element of the legislative and administrative
framework when considering claims for compensation and debt relief. This is
because, if legal liability exists, there is normally no need to invoke any of the
various discretionary compensatory mechanisms.

Legal Services Directions

2.2 The Attorney-General has issued Legal Services Directions under
section 55ZF of the Judiciary Act 1903, effective from 1 September 1999, to
apply to Commonwealth legal services.”’ The Directions set out the framework
and requirements for the performance of Commonwealth legal services.
Appendix C of the Directions, titled ‘Directions on Handling Monetary Claims’
outlines the policy for the handling of monetary claims against the
Commonwealth or an agency, other than claims that need to be determined
under a legislative mechanism (for example, an employee’s compensation
benefit) or under a mechanism provided by contract (for example, an
arbitration of a disputed contractual right).

2.3 Monetary claims covered by Appendix C of the Legal Services
Directions are to be settled in accordance with legal principle and practice,
whatever the amount of the claim or proposed settlement. A settlement on the
basis of legal principle and practice requires the existence of at least a
meaningful prospect of liability being established. In particular, settlement is
not to be effected merely because of the cost of defending what is clearly a
spurious claim. If there is a meaningful prospect of liability, the factors to be
taken into account in assessing a fair settlement amount include:

# The Legal Services Directions are available on the Attorney-General’s Department website at
<www.ag.gov.au>.
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. the prospects of the claim succeeding in court;
J the costs of continuing to defend the claim; and
J any prejudice to Government in continuing to defend the claim.

24 Settlement for amounts not exceeding $10 000 may be approved by the
Chief Executive of the agency (or authorised officer) on the basis of a
common-sense view that the settlement is in accordance with legal principle
and practice. Where a claim cannot be settled for $10 000 or less, it is to be
treated as a major claim. Such a claim can only be settled after legal advice has
been received that the settlement is in accordance with legal principle and
practice, and the Chief Executive agrees with the settlement.?

Recovery of costs through the Commonwealth’s insurer, Comcover

2.5 Payment of compensation under the provisions of Appendix C of the
Legal Services Directions may be recoverable from Comcover, which was
established within Finance from 1 July 1998, as the Commonwealth’s
self-managed fund for insurable risks. Previously, insurable losses were
funded from the Consolidated Revenue Fund, as required.

2.6 Through the payment of premiums to Comcover, the budgets of
Commonwealth agencies are protected from the major costs that can arise from
claims associated with insurable risks, such as property losses, common law
liabilities, and other commercially insurable losses.” As a result, where an
agency is legally liable to another party, Comcover will indemnify the agency
for its own liability, subject to the terms and conditions of the insurance policy,
which are set out in the Comcover Policy Manual.

Compensation and debt relief mechanisms

2.7 The remainder of this chapter deals with the compensatory
mechanisms which were subjected to audit, namely:

o act of grace provisions under the FMA Act;

° CDDA scheme;

° ex gratia payments;

J APS employment payments in special circumstances under the PS Act;
and

2 |f an agency considers that a claim raises exceptional circumstances, which justify a departure from the

normal mechanism for settling a claim, it should refer the matter to the Office of Legal Services
Coordination, within the Attorney-General’s Department.

% Comcover Policy Manual, 2002-03, p. 2.
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° waivers of debt under the FMA Act.

2.8 An individual or any other entity can request a discretionary
compensation payment or waiver of debt, either directly, or through a third
party.*

29 Compensation payments under these mechanisms are not insurable
losses. That is, these payments are made at the complete unfettered discretion
of the decision-maker, and are permissive in that there is no obligation to
provide compensation. Accordingly, Comcover’s insurance policies do not
indemnify agencies for payments made, or losses incurred, under any of the
discretionary compensation mechanisms. The insurance policies provide cover
only when a legal liability exists against the Commonwealth.

Audit evaluation criteria

210 The ANAO assessed the legislative and administrative framework for
the relevant compensation and debt relief mechanisms against the following
audit evaluation criteria:

J legislative and administrative provisions should be clearly set out and
easy to understand, and cover all possibilities;

o responsibilities for implementing, maintaining and reviewing the
mechanisms should have been assigned to appropriate central agencies
and personnel; and

J policy and guidelines should have been issued for each mechanism and
kept up-to-date for changing circumstances.

2 Requests may be initiated by a range of people, including the claimant, a claimant’s legal representative,

a claimant’s local Member of Parliament and Commonwealth agencies. Where compensation is justified,
in view of the circumstances, to a large number of individuals, payments may be made under the ex
gratia mechanism. This allows the Government to consider and agree to the payment of compensation to
the group as a whole.

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

40



The Legislative and Administrative Framework for Compensation and Debt Relief

Discretionary payment powers

Act of grace provisions

211  Act of grace payments are provided for under section 33 of the FMA
Act as follows:

(1) If the Finance Minister considers it appropriate to do so because of special
circumstances, he or she may authorise the making of any of the following
payments to a person (even though the payment or payments would not
otherwise be authorised by law or required to meet a legal liability):

(a) one or more payments of an amount or amounts specified in the
authorisation (or worked out in accordance with the authorisation);

(b) periodical payments of an amount specified in the authorisation (or
worked out in accordance with the authorisation), during a period
specified in the authorisation (or worked out in accordance with the
authorisation).

(2) If a proposed authorisation would involve, or be likely to involve, a total
amount of more than $100,000, the Finance Minister must first consider a
report of an Advisory Committee set up under section 59.

(3) Conditions may be attached to payments under this section. If a condition
is breached, the payment may be recovered by the Commonwealth as a
debt in a court of competent jurisdiction.

(4) Payments under this section are to be made out of money appropriated by
the Parliament for the purposes of this section.

212 The section was derived from a similar power under the previous
legislation.”® Under the FMA Act, the power was conferred on the Finance
Minister in his/her own right so that, if it were to be delegated to an official,
the Minister could impose legal limits and issue binding directions on its use.*

Special circumstances

213  Although ‘special circumstances’” are not defined in the Act or
supporting documents, such circumstances have generally been interpreted as
where persons ‘...may be unintentionally disadvantaged by the effects of
Commonwealth legislation, actions or omissions, and have no viable means of
redress.”” As a result, payments are generally made where the Minister (or

% Section 34A of the Audit Act 1901.

% Under the previous legislation, the Minister was "an authorised person" with the power to appoint officers

as "authorised persons" so that, at law, they had co-equal power. Financial Management and
Accountability Bill 1996 Explanatory Memorandum, paragraph 31.

# op. cit., Finance Circular 2001/01, Attachment A, p. 3.
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delegate) determines that losses have arisen directly from acts or omissions of
the Commonwealth, or the unfair application of legislation in certain
circumstances. An example of an approved act of grace payment is provided at
Appendix 1.

Payment of claims from appropriations

214  Subsection 33(4) of the FMA Act provides for act of grace payments 7o
be made out of money appropriated by the Parliament for the purpose of this
section’. As a result, up to and including the financial year 1998-99, a specific
appropriation for the purposes of section 33, for each of the agencies required
to make act of grace payments, was provided for in Appropriation Act (No.1)
and Appropriation (Parliamentary Departments) Act (No.1), as applicable.
However, since the change to outcome-based appropriations (1999-2000
onwards), there have been no specific appropriations for the purposes of
section 33.

215 Legal advice provided by the Australian Government Solicitor (AGS) to
Finance on 22 August 2002 indicated that subsection 33(4) needed to be
amended to make it clear that ‘act of grace payments should be made from the
agency’s annual appropriation where the purpose of the appropriation covers
the purpose of the payment’. Finance subsequently proposed to change the
FMA Act [subsection 33 (4)] to clarify this matter and remove any ambiguity
that may have existed, as a result of the introduction of outcome-based
appropriations.

216  As Finance had not initiated a change to subsection 33(4) at the time the
audit started, the ANAO requested further legal advice from the AGS. In
response, the AGS advised, in August 2003, that there was some doubt as to
whether the Minister for Finance could authorise a payment without reference
to the appropriation to be used. But, on balance, the AGS considered that it
would be allowable as long as there was a general appropriation covering the
purposes of the payment. As a result, agencies now need to determine which
appropriation may be legally charged in relation to any particular act of grace
payment.

217 The ANAO considered that Finance should continue to pursue
amendment of sub-section 33(4), or, if this was likely to take some time, advise
agencies of the need to include act of grace payments as part of their
appropriations in their Portfolio Budget Statements.

2,18 Finance advised, in October 2003, that it would seek to amend the FMA
Act.

219 All the agencies covered by the audit had included act of grace
payments as part of their appropriations in their Portfolio Budget Statements.
Accordingly, they were using appropriations where the purpose of the
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appropriation covered the purpose of the payment, or an ‘appropriate’
appropriation, in terms of the AGS legal advice provided to Finance and the
ANAO.

Compensation for Detriment Caused by Defective Administration
(CDDA) Scheme

220 CDDA is an administrative scheme, which enables Ministers to
compensate persons who have been adversely affected by the ‘defective’
action, or inaction, of FMA Act agencies within their portfolio, but who have
no other avenues to seek redress. It is a purely administrative (rather than
legislative) mechanism to address inequities arising from administrative
actions or omissions of the Commonwealth.?®

221  Defective administration refers to such actions by an agency official as:

. an unreasonable failure to institute appropriate administrative
procedures;
J an unreasonable failure to give proper advice within an official’s power

and knowledge to give; and

° provision of advice that was, in all the circumstances, incorrect or
ambiguous.

In essence, the scheme does not apply to any claim where it is reasonable to
conclude that the Commonwealth would be liable if the matter were litigated.”

222 Prior to the introduction of the CDDA scheme, act of grace powers
were used to settle all matters related to defective administration, as well as
other issues that might give rise to a moral obligation on the part of the
Commonwealth to redress an inequity resulting from the application of
Commonwealth legislation.

223 The CDDA scheme derived from a trial of devolving act of grace
powers to agencies to determine whether devolution would increase the
response rate in dealing with claims. As a result of the trial, the scheme was
established in 1995 to give the responsible Minister (or agency officers
authorised by the Minister) the authority to deal with those claims for
compensation resulting from the agency’s defective administration, where no
legal liability existed.

% While the CDDA scheme is only available to FMA Act agencies, Commonwealth entities operating under

the Commonwealth Authorities and Companies Act 1997 may make similar-type payments as a matter of
business judgement.

% op. cit., Finance Circular 2001/01, Attachment B, paragraph 10.
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2.24  The impact of the introduction of the CDDA scheme was that act of
grace requests could be restricted to those persons who have been
unintentionally disadvantaged by the effects of Commonwealth legislation,
acts or omissions. Also, because the Portfolio Minister, or authorised officer of
the relevant agency, has the authority to approve CDDA payments, the
administration of dealing with such claims was reduced for some agencies in
that the claims did not need to be referred to Finance or the Finance Minister
for approval. However, the decision whether to approve or refuse payment has
to be publicly defensible. An example of an approved CDDA payment is at
Appendix 1.

Ex gratia payments

2.25 ‘Exgratia’ is a compensation mechanism used when a payment is made
‘out of (the) grace’” of the Government of the day. Under its inherent
Constitutional powers and general appropriation powers, the Government
may seek at any time to appropriate funds providing ex gratia payments for
specific purposes arising from unforeseen and urgent circumstances, where
there is no other legal, statutory or administrative avenue of assistance. The
authority for ex gratia payments relies on the Executive Government’s residual
powers under sections 61 and 81 of the Constitution (which establish,
respectively, the Executive powers of the Commonwealth and the power of the
Executive to appropriate money). Ex gratia programs are approved by the
Prime Minister and/or Cabinet.

226  Although the terms ‘ex gratia’ and ‘act of grace’ are often used
interchangeably, the mechanisms for approval of the two types of payments
are quite different. The ex gratia power is, without statute and by convention,
in the hands of the Executive Government. By contrast, the act of grace power
relies on the legislative provisions of the FMA Act, which provide for
discretionary approval of payments in special circumstances.

2.27 Ex gratia payments are made, usually, to restore equity to a group of
persons, irrespective of whether the Commonwealth has any direct moral
responsibility for the losses the group has sustained. (The provision of relief
for the effects of flood and drought are examples of this type of assistance.) On
the other hand, act of grace payments are made, usually, to effectively
compensate individuals, in special circumstances, where the decision-maker
determines that the Commonwealth has a direct moral responsibility to
provide recompense.

228 The ex gratia programs considered in the context of this audit are
separate from standing Government programs that provide funding and
assistance for victims of natural disasters and severe climatic conditions,
namely, the Natural Disaster Relief Arrangements administered by the
Department of Transport and Regional Services (which provides funding to

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

44



The Legislative and Administrative Framework for Compensation and Debt Relief

the States and Territories), and the Exceptional Circumstances Assistance
program administered by the Department of Agriculture, Fisheries and
Forestry.

Payments in special circumstances relating to APS employment

229 Section 73 of the Public Service Act 1999 provides that the Public
Service Minister may authorise payments because of special circumstances that
relate to, or arise out of:

. the payee’s employment by the Commonwealth; or
J another person’s employment by the Commonwealth.

2.30 A similar, but possibly wider, power was available to the Public Service
Commissioner under the previous legislation (Public Service Act 1922). That
power was considered useful to enable:

J the reimbursement of legal costs incurred by APS employees in the
course of, or in connection with, their employment;

J payments in lieu of entitlements lost as a result of incorrect advice;

° the settlement of unfair termination claims; and

J the payment of compensation following a recommendation by the

Merit Protection and Review Agency.”

231 The arrangements under the revised Act are consistent with (and in
many respects, parallel to) the act of grace provisions of the FMA Act, except
that they specifically relate to APS employment and that authorisations are
limited to $100 000.*"

2.32  Subsection 73(6) of the PS Act states that payments under this section
are to be made out of money appropriated by the Parliament for the purpose of
this section.” As this wording is exactly the same as that in subsection 33(4) of
the FMA Act, the ANAO comments in relation to that subsection also apply to
subsection 73(6) of the PS Act.

% Public Service Bill 1999 Explanatory Memorandum, paragraph 11.1.3.

¥ The consistency with the FMA Act was highlighted in Public Service Bill 1999 Explanatory Memorandum,

paragraphs 11.1.4to 11.1.11.
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Recommendation No.1

2.33 The ANAO recommends that, as there is some doubt about the legality
of making APS employment payments in special circumstances from outcome-
based appropriations, the Australian Public Service Commission, in
conjunction with the Department of Finance and Administration, take early
action to clarify the requirements of subsection 73(6) of the Public Service Act
1999.

Agencies’ responses
APS Commission

234 The APS Commission supports the recommendation that subsection
73(6) of the PS Act be clarified. The Commission will work closely with the
Department of Finance and Administration to include the necessary
amendments to the Public Service Act with the Department’s proposed
amendments to the FMA Act.

Finance

2.35 Agreed. Finance will liaise with the APS Commission and the AGS to
expedite clarification of this issue as soon as possible. However, in the context
of advice from the AGS in August 2003 that on balance, the AGS considered
that authorisation of an act of grace payment (also made in special
circumstances) would be allowable as long as there was a general
appropriation covering the payment, Finance considers it likely that APS
employment payments are similarly authorised.

236  Nevertheless, in recognition of the possible uncertainty among agencies
about the application of output-based appropriations for the purposes of act of
grace payments and APS employment payments, Finance will ensure that the
relevant legislation clearly articulates the correct sources of appropriations for
these purposes.

PM&C

2.37 PM&C, as portfolio department for the APS Commission, advised that
it also supported the recommendation.

Waiver of debt powers

238 A waiver of debt is a special concession granted to a person or
organisation that ‘expunges’ the debt owed to the Commonwealth.”> Waivers
are made pursuant to section 34 of the FMA Act or, in some instances,

% op. cit., Finance Circular 2001/01, Attachment A, p. 4.
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pursuant to specific legislation.”® Specific waiver legislation takes precedence
over waiver under the FMA Act, that is, agencies should consider waiver
under any other legislative provisions, where available, in the first instance.

2.39  Paragraph 34(1)(a) of the FMA Act provides that ‘the Finance Minister
may, on behalf of the Commonwealth, waive the Commonwealth's right to
payment of an amount owing to the Commonwealth.” Further, subsection
34(3) provides that ‘a waiver may be made either unconditionally or on the
condition that a person agrees to pay an amount to the Commonwealth in
specified circumstances’. Neither the section of the Act nor the Explanatory
Memorandum to the Bill provides any guidance or limitations, as to the
circumstances under which an amount may be waived.

240 Guidance provided by Finance in its circulars indicates that a waiver of
debt may be approved if the payment of the debt would be inequitable to the
individual or entity concerned or the person is in financial hardship. In this
regard, it may be determined that it is inequitable to recover a debt which has
arisen as a result of an act or omission by a Commonwealth agency and which
is outside the control of the person or entity, or where a person or entity is
unable to repay, or could not repay without experiencing financial hardship.

241 Once debts are waived, they are no longer recoverable by law; that is,
the debt is completely expunged. Therefore, the Commonwealth cannot
pursue the debt at a later date should the person’s or entity’s financial
circumstances improve. An example of an approved waiver is provided at
Appendix 1.

Delegations

Minister for Finance powers
Previous legislation

242  Under the previous legislation to the FMA Act, the Minister for Finance
had, at particular times, delegated the authority to approve act of grace
payments and waivers of debt to officers in Finance and in other agencies.

243 From December 1988, there had been a trial period, whereby agencies
determined their own act of grace cases. A report by Finance in January 1994
on the results of this trial highlighted that there were strong grounds to
support the case for devolution particularly to compensate for cases of
maladministration. However, the report also indicated that agencies should
not have these delegations as many cases were noted where inequitable and

% Appendix 2, Table A2.4 provides a listing of specific legislation enabling the waiver of debt.
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incorrect decisions were made. Following on from the trial period, the CDDA
scheme was introduced in 1995.

FMA Act

244  On 16 December 1997 (following the passing of the FMA Act), the then
Finance Minister delegated powers and functions under section 62 of the FMA
Act to the Finance Chief Executive .** Subsequently, specific powers delegated
from the Minister to the Finance Chief Executive for act of grace payments and
waivers of debt were sub-delegated to certain persons within Finance with
limits ranging from $10 000 to $100 000.

245 On 19 March 1999, the Minister delegated his powers to approve act of
grace payments and waivers of debts under sections 33 and 34 of the Act
respectively, to the Parliamentary Secretary to the Minister for Finance and
Administration.

246  The September 1999 Ombudsman’s Report, 7o Compensate or Not to
Compensate, recommended that Finance should devolve the act of grace and
waiver powers to agency heads. The main reason put forward by the
Ombudsman was as follows:

Consistent with the philosophy of devolution underpinning the FMA Act,
agencies themselves should be responsible and accountable for exercising the
full range of powers, including act of grace and waiver, to provide financial
redress for maladministration and in special circumstances.®

247  Although there was no official Government response to this report,
Finance did not agree with the recommendation at the time of the report.
Finance was mainly concerned with the consistency of approvals by agencies
for similar types of claims, if act of grace and waiver approvals were devolved
to agencies. Finance considered that the act of grace power was properly the
province of the Minister for Finance rather than agency Ministers, as Finance
was the central agency administering public money, and as act of grace
payments were discretionary.

2.48 Finance considered that, on balance, it would be better to maintain the
power to approve both act of grace payments and waivers of debt within
Finance to ensure consistency, objectivity and equity in the handling of such
claims.

249  On 18 March 2000, following the repeal of the previous Parliamentary
Secretaries Act 1980 and subsequent appointment of all Parliamentary
Secretaries under section 64 of the Constitution, the Parliamentary Secretary to

3 Chief Executive of the Department of Finance and Administration.

% Commonwealth Ombudsman, To Compensate or Not to Compensate, September 1999, para. 37, p.11.
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the Minister for Finance and Administration was advised by the Prime
Minister, that powers invested in ‘the Minister’ under portfolio legislation
would henceforth be legally available to the Parliamentary Secretary of a
portfolio.*® From this time onwards, all decisions taken by the Parliamentary
Secretary to the Minister for Finance and Administration, in regard to act of
grace and waiver claims, were thus made in his own right, rather than as a
delegate of the Finance Minister.

2,50 In June 2000, Finance submitted a Ministerial briefing recommending
that agency heads of Centrelink, CSA, Health Insurance Commission and
DIMIA be allowed to exercise the delegations for amounts up to $10 000, as
these agencies were seen as frequently receiving claims. The then Minister did
not support the proposal.

2.51 Initially, the Parliamentary Secretary had implemented arrangements
whereby he considered all claims received by Ministerial correspondence and
all other claims over $100 000. However, from June 2001, the Parliamentary
Secretary revised the arrangements so that he considered all claims received by
Ministerial correspondence and all other claims over $10 000.

2.52  Further, from 15 March 2002, the Parliamentary Secretary revised the
arrangements so that he considered all claims, irrespective of the value. The
new arrangements also required all claims for act of grace payments and
waivers of debt to be referred to the Parliamentary Secretary through the
relevant agency’s Minister. Finance, however, remained responsible for
advising the Parliamentary Secretary on the requests received by agencies. The
previous delegations from the Finance Chief Executive to officials within
Finance were revoked in December 2002.

Act of grace payments

2.53  Although the present rules are that all act of grace payments must be
authorised by the Parliamentary Secretary, payments are funded and reported
by the agency to which the case relates. Once an act of grace payment is
authorised by the Parliamentary Secretary, Finance notifies the relevant agency
so that it can arrange for the payment to be made.”” The granting of approval
by the Parliamentary Secretary and funding of the payment by the agency was
an issue raised by some agencies, particularly where, for example, the
Parliamentary Secretary approved an application for payment that was not
recommended by the agency, as the agency may not have an ‘appropriate’
appropriation or funds available to make the payment.

% The then Minister for Finance authorised the Parliamentary Secretary to exercise the powers of sections
33 and 34 of the FMA Act, as ‘Minister’, on 1 May 2000.

% op. cit., Finance Circular 2001/01, Attachment C, p. 5.
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2.54 Finance advised that, in such cases, the agency merely implements a
decision taken wholly at the discretion of the relevant decision-maker who is
exercising powers under the FMA Act. Further, Finance advised that, in the
event that an agency did not have sufficient funds to make a particularly large
payment, additional funds would be provided through the budgetary process.
If necessary, funds would be made available under the Advance to the Finance
Minister.®

Waivers of debt

2,55 In 1999, the Minister for Finance issued delegations under paragraph
34(1)(a) of the FMA Act to the Chief Executive of ASIC—to waive the right of
the Commonwealth to payment of fees under the Corporations Act 1989 and
the Chief Executive of Comsuper—to waive the right of the Commonwealth to
payments in respect of a benefit, pension, allowance or other payment under
various pieces of legislation. These delegations were unaffected by the
revised arrangements implemented by the Parliamentary Secretary to the
Minister for Finance and Administration in March 2002.

Advisory committees

2,56 Under subsections 33(2) and 34(2) of the FMA Act, for act of grace
payments and waivers of debt, respectively, if a proposed authorisation would
involve, or be likely to involve, a total amount of more than $100 000, the

Finance Minister must first consider a report of an advisory committee* set up
under section 59 of the FMA Act.

2,57 The ANAO observed that there is currently an anomaly in the
legislative requirements, in that subsection 59(2) of the FMA Act requires a
representative from the former ‘Department of Administrative Services’, where
Finance or Customs is the responsible agency.

% The Advance to the Finance Minister (AFM) is a provision authorised by the annual Appropriation Acts

and made available to the Finance Minister as a central contingency fund to provide urgent funding to
agencies through the year, for unforeseen circumstances, or because of erroneous omission or
understatement.

% The current delegations, issued by the present Minister in 2002, limited the ASIC delegation to amounts

of up to $5000 for one fee under the Corporations Act 2001.

“ Legislation includes the Papua New Guinea (Staffing Assistance) Act 1973 and related legislation, and

the Defence Force Retirement and Death Benefits Act 1973 and related administration administered by
the Minister for Defence. Comsuper advised the ANAO that its Chief Executive had not used the waiver
power delegated by the Minister for Finance from the date of effect of the delegation on 1 July 1999 to
the date of preparation of this report.

“" Finance Circular 2001/01 states that the advisory committee comprises the chief executives (or

delegates) of Finance, the Australian Customs Service and the agency that is responsible for the matter
on which the committee has to report. Where the claim relates to Finance or Customs, the third member
of the Committee should be a delegate of the Attorney-General’s Department.
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2.58 Finance agreed that, where an advisory committee case involves
Finance or Customs, the third member should be drawn from another agency.
Finance advised that the amendment of section 59 is included in the current
Financial Framework Legislation Amendment Bill, which is being finalised.
The proposed amendment to subsection 59(2) is as follows:

Repeal the subsection, substitute:

) If there is no Agency responsible for the matter, or if the responsible
Agency is the Department of Finance and Administration or the
Australian Customs Service, then the third member of the Committee
is to be a Chief Executive nominated by the Finance Minister.

Waiver powers under other Acts

2.59 Certain agencies have the power to waive debts imposed under
particular legislation under the authority of that legislation, for example: the
Department of Education, Science and Training under section 43A of the
Student Assistance Act 1973, and the Department of Family and Community
Services under section 1237 of the Social Security Act 1991.*

2.60 The ANAO noted that some of the waivers, processed by Finance
under the FMA Act, concerned detention costs, which are applied by DIMIA
under the Migration Act 1958. While there were not many such waiver
requests, one was a ‘bulk” waiver for up to 230 Afghan refugees taking up the
Afghan re-integration package. This waiver was approved by the
Parliamentary Secretary in November 2002 as ‘persons assessed by DIMIA to

be eligible for, and who accept, the Afghan reintegration package’.*’

2.61 Unlike some other legislation that imposes fees on clients and also
provides for waiver of debts that arise as a result of those fees in certain
circumstances, the Migration Act contains no discretion for waiver of debts
arising from detention costs. In this regard, the ANAO noted that the
Migration Act enables regulations to be made providing for the waiver of visa
application charges (section 45C(20)(b) refers). Further, the Migration
Regulations 1994 provide officers of the Migration Review Tribunal with a
waiver power for application review fees (Regulation 4.13(4) refers).

2.62  Other examples noted during the audit, where FMA Act waivers were
sought in relation to fees imposed (or recovery of overpayments) under other
legislation, included the Refugee Review Tribunal (application fees imposed
by the Migration Regulations 1994) and the CSA (recovery of Consolidated

2 Other examples are provided in Appendix 2, Table A2.4.

“ DIMIA reported in its 2002-03 financial statements that an amount of $1434 387 in relation to

47 claimants had been waived as at 30 June 2003.
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Revenue Fund payments made under the Child Support (Registration and
Collection) Act 1988).

2.63 The ANAO considers that, where agencies are required to impose fees
under the acts that they administer, it would be appropriate for officers of
those agencies to have the power to waive debts for charges imposed under
the relevant legislation. The ANAO considers that this would improve the
efficiency of waiver processing, as the agencies themselves would have the
appropriate expertise in relation to the charges they were administering. In
addition, it would be consistent with the agency power to write-off debts and
enable agency officers to distinguish between amounts that should be waived
or written-off. In essence, DIMIA was virtually provided with such power in
the case of the bulk waiver for detention costs for Afghan refugees.

2.64 The ANAO considers that the prime current example for an agency to
be provided with a waiver power, under legislation that it administers, is
ASIC. This is because the waiver of debts imposed under the Corporations Act,
which is administered by ASIC, currently requires approval under the FMA
Act, and because of the very high number of such debts being waived in any
year.* The Minister for Finance and Administration has recognised the
impracticality of these waivers being referred to Finance for approval, by
delegating the FMA Act power to approve waivers in relation to certain debts
imposed under the Corporations Act, to the ASIC Chief Executive.

2.65 ASIC maintained that the exercise of the delegation to its Chief
Executive and ASIC delegates under the FMA Act, distinct from the
Corporations Act, provides ASIC with an expedient and efficient process for
granting fee waivers.* Further, the delegation provides ASIC with autonomy
and the scope for its staff with specified knowledge and skills of ASIC’s
practices and procedures to execute waiver powers in accordance with the
FMA delegation.*

2.66  Accordingly, there are two possible models for agencies currently
processing waivers through Finance relating to debts imposed under
legislation that they administer, to pursue. Firstly, an agency may seek to
amend its legislation to provide a waiver power under that legislation, or
secondly, an agency head could request that the FMA Act waiver power be
delegated to him or her in relation to certain debts, as in the ASIC case. While

“  As shown at Table 1.4, more than 60 000 debts imposed by ASIC were waived during the three-year

period 2000-01 to 2002-03.

s Under section 53 of the FMA Act, the Chief Executive of ASIC has delegated the power to waive the right

of the Commonwealth to fees payable under the Corporations Act 2001 (Cth) to various ASIC officers.
Under section 53(2) of the FMA Act, ASIC delegates must comply with the directions of the Chief
Executive of ASIC.

6 The full text of ASIC’s comments on this matter is provided at Appendix 5.
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the ANAO considers that both models are appropriate, the first model has the
advantage of providing an agency with complete control over its debt
management processes. In addition, the first model is currently provided for in
most agencies processing significant numbers of waivers. At this time, based
on the waivers processed by agencies under the FMA Act, there are only a few
agencies, other than ASIC, for which the model might be considered. However,
in the future, circumstances may arise where other agencies also need to
evaluate the need for a waiver power under legislation that they administer.

Recommendation No.2

2.67 The ANAO recommends that, where agencies receive a significant
volume of requests for waiver relating to debts imposed under specific
legislation they administer, those agencies should evaluate the appropriateness
and cost effectiveness of seeking to establish a waiver power under the specific
legislation.

Agencies’ responses
Finance

2.68 Finance recognises that, were additional agencies to be provided with
specific waiver powers, this may lead, prima facie, to a simplified process for
considering claims. However, Finance does not consider that this would
necessarily have any benefits for claimants, considering that, in the current
environment, where requests are examined under the FMA Act, claimants
have the benefit of their requests being considered from an independent
perspective, within the Finance portfolio. In addition, when claimants are
seeking waiver on the grounds of financial hardship, they have the benefit of
their claims being considered in the context of similar claims arising from
debts owed to other agencies. Ultimately, any changes to specific legislation
would be a matter for the Parliament to determine.

ANAO comment

2.69 The ANAO accepts that Finance is an independent third party in the
FMA Act waiver consideration process and that any changes to specific
legislation are matters for the Parliament to determine. However, the ANAO
considers there would be benefits to both agencies and claimants if agencies
that now, or in the future, receive a significant volume of requests for waiver
relating to debts imposed under specific legislation, were to establish a waiver
power under that legislation. Such a waiver power should increase agency
efficiency in dealing with claims and allow a more timely response to
claimants. In addition, it would provide those agencies, which, at present, do
not have such authority, with a waiver power that is consistent with the
waiver powers of several other agencies. Furthermore, as any decision made
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under an enactment is subject to review under the Administrative Decisions
(Judicial Review) Act 1997, claimants, who were unhappy with a decision by
an agency under specific legislation, would continue to have the right of
appeal, in the same way as if they had made a claim under the FMA Act.¥

2.70 The ANAO emphasises that the recommendation is not meant to apply
to those agencies that have few requests for waiver.

Other audited agencies

2.71  FaCS and DIMIA agreed with the recommendation, while DVA already
has its own waiver power under Section 206 of the Veferans’ Entitlements Act
1986. FaCS and DIMIA advised as follows:

o FaCS, as part of its review to improve its procedures for processing
waiver and act of grace claims, will include the monitoring of the
legislation associated with the waiver requests.

J DIMIA is of the view that implementation of the recommendation
would simplify and improve the current process. However, it would
require legislative change.

2.72  Centrelink did not comment on the recommendation. In this regard, the
ANAQO noted that Centrelink only reported four waivers under any Act for the
three-year period of the review and mostly processes waivers that are reported
by FaCS or other agencies.

Public Service Minister’s power

2.73  On 3 December 1999, in conjunction with the Public Service Act 1999
coming into operation, the Prime Minister, as Public Service Minister,
delegated to agency heads* his power to authorise the making of payments (in
special circumstances relating to APS employment) under section 73 of the Act,
enabling them to authorise the making of such payments in accordance with
the provisions of the section.”

" Further commentary on the appeal rights of claimants is provided at Chapter 6.

8 ‘Agency Head'’ is defined in section 7 of the Public Service Act 1999 as: the Secretary of a Department;

or the Head of an Executive Agency; or the Head of a Statutory Agency. These positions cover most
agencies operating under the Financial Management and Accountability Act 1997.

" Under the previous PS Act, the Public Service Commissioner had delegated his power, from 15 March

1998 to all agency heads for exercise in particular circumstances. Prior to this, the only delegation of the
Commissioner’s power had been to the Secretary of the Department of Employment and Workplace
Relations for workplace relations matters.
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Responsibility and policies

Responsibility

2.74  Finance is responsible for policy in relation to the FMA Act provisions
for act of grace payments and waivers of debt, and provides policy guidance
for the CDDA scheme.” Finance is also responsible for the processing of act of
grace and waiver claims under the FMA Act, and for providing advice to the
Parliamentary Secretary on each claim for determination. Individual agencies
are responsible for administering CDDA claims.

2.75 Generally, the Prime Minister and/or Cabinet approve ex gratia
payment programs, and PM&C, in conjunction with Finance and/or other
agencies, develops policy specifically for each payment program. The ANAO
was advised that such policies vary from incident to incident and are altered in
accordance with the extent of disadvantage experienced by the group for
whom an ex gratia program is to apply.

2.76 The APS Commission is responsible for administrative policy in
relation to payments in special circumstances relating to APS employment,
while individual agencies are responsible for administration of claims.

2.77  The Minister for Finance and Administration issues requirements and
guidelines for the reporting of financial statements of Commonwealth agencies
and authorities. These are issued annually as Finance Minister’s Orders
(FMOs).” Finance prepares the FMOs on behalf of the Minister. The reporting
of act of grace and CDDA payments and waivers of debt has been a
longstanding requirement of the FMOs.

Policy guidelines
Act of grace and CDDA payments, and waivers of debt

2.78 To support agencies in the management and processing of
compensation payment and waiver of debt claims, Finance issued guidelines
(promulgated via Finance Circular 2001/01 of July 2001 with subsequent
amendments). The guidelines provide a consolidated overview of
Commonwealth compensatory mechanisms (including legal liability), debt

*®  Finance advised that no specific role was attributed to it at the time the CDDA scheme was introduced in

1995. However, there has been an expectation from agencies that Finance would provide guidance from
time to time and determine any claims involving more than one agency where the respective agencies
could not agree. Finance also advised that its current policy advice role had arisen because CDDA and
act of grace claims were part of one continuum and that agencies often had difficulty in determining
which mechanism should be used.

" While FMOs are issued for other purposes, all references to the FMOs throughout this report relate to

the requirements and guidelines for the reporting of financial statements of Commonwealth agencies and
authorities.

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

55



waiver and write-off provisions. They also provide detailed guidance for
agencies on act of grace and CDDA payments, and waiver of debts; that is, the
mechanisms for which Finance has policy responsibility.

2.79  The development of Finance guidelines in 2001 was, in part, a response
to a recommendation of the September 1999 Ombudsman’s Report, 7o
Compensate or Not to Compensate. That report had detected a number of
inadequacies in the advice published by Finance at that time. In particular, the
report recommended that Finance should clarify the CDDA guidelines, to
ensure that if the Ombudsman and the agency concerned agree that there has
been detriment caused by defective administration, that is sufficient basis for
compensation. This was later introduced into the Finance guidelines in order
to clarify the Ombudsman’s role in CDDA claims.”

2.80 In commenting on the audit report, the Commonwealth Ombudsman
advised that:

Finance’s work on the CDDA guidelines has been helpful to agencies, but it
has not disposed altogether of the problem sometimes encountered where an
agency agrees as a matter of commonsense that it should pay compensation,
but is indecisive about whether it should do so as a legal liability, under the
CDDA scheme or through a request for an act of grace payment. Different
standards and processes apply to each, although the facts could fit any of them
(for example, misleading advice, given negligently, creates a civil liability;
misleading advice more generally may fit within the CDDA scheme; and a
failure to advise may give rise to a moral obligation). From the perspective of
the claimant, the precise characterisation does not matter but these technical
arguments can add delay.

The processing of compensation claims is discussed further in Chapter 5.

281 The ANAO noted that two of the Attachments to Finance Circular
2001/01, namely, Attachment B (CDDA scheme guidelines) and Attachment C
(act of grace payment guidelines), did not reflect the relevant reporting
requirements of the FMOs. However, Attachment D (waiver of debt
guidelines) indicated that reporting should be in accordance with the FMOs,
and therefore provided an appropriate model for amending the act of grace
payment and CDDA scheme guidelines.

Ex gratia payments

2.82 Finance has no direct responsibility for the policy, management or
approval of ex gratia payments, which typically can involve a number of
agencies.

%2 The guidelines now make specific provision for payment where the agency agrees with the Ombudsman
that compensation is appropriate, notwithstanding that the circumstances of the case may not fall into the
exact criteria for defective administration, as described in the guidelines.
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2.83 At the time of audit, there was no specific policy or procedures on how
claims for ex gratia payments should be handled, and no requirement for ex
gratia payments to be reported in the notes to the financial statements of
agency annual reports. As the need for a particular ex gratia program is
determined, specific policy is generally developed by PM&C and Finance, as
well as the agency responsible for administering the program.

2.84 The ANAO was advised by Finance that, due to the ad-hoc nature in
which ex gratia payments are deemed appropriate, the arrangements to make
such payments need to remain flexible so that immediate monetary assistance
can be provided when needed. However, the ANAO considers that the
development of a set of guidelines, which specified responsibilities, such as the
circumstances which may lead to ex gratia payments, which agency takes the
lead role, and the general action to be taken by other agencies when an ex
gratia payment might be necessary, would assist all agencies involved with
dealing with ex gratia payments.

2.85 Finance advised that it was currently revising its guidelines on
compensatory payments to provide information on the ex gratia mechanism.

Recommendation No.3

286 The ANAO recommends that the Department of Finance and
Administration consult with the Department of the Prime Minister and
Cabinet and other relevant agencies, with a view to developing a general
framework for the processing and reporting of ex gratia payments for greater
consistency of action and reporting.

Agencies’ responses
Finance

2.87 Agreed. Finance advised that it had already informed PM&C of this
issue and that the two departments, as well as agencies involved in the
delivery of ex gratia payments (such as Centrelink), would meet early in 2004
to develop a strategy to implement such a framework.

PM&C

288 PM&C supported the recommendation, as it considered that
implementation of the recommendation would improve the public
transparency of ex gratia payments.

Commonwealth Ombudsman

2.89 The Commonwealth Ombudsman also supported the recommendation
as its implementation would improve the knowledge of agency staff about the
ex gratia option. In addition, the Ombudsman advised that the ex gratia option
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may sometimes be relevant in cases where an Ombudsman investigation
identifies a systematic flaw.

Payments in special circumstances relating to APS employment

290 The then Public Service and Merit Protection Commission (now the
Australian Public Service Commission) issued Public Service Act 1999 Advice
No.30: Payments in Special Circumstances in December 1999, outlining the
options available to agency heads for making compensation payments to staff
in special circumstances.”

291 Among other things, Advice No.30 suggested that agency heads:

. maintain a suitable register of payments authorised under section 73 of
the new Public Service Act each year; and

. ensure that payments made under section 73 of the new Act during the
financial year are reported in the annual financial statements of the
agency concerned.”

292  Despite the second dot point above, the FMOs have not required
payments in special circumstances relating to APS employment to be reported
in the financial statements for any year to date.”

Review of the CDDA scheme

293 The CDDA scheme commenced in 1995. No review or monitoring of
the scheme was undertaken until the Ombudsman’s review, which was
reported in 1999.

294 Following on from the Ombudsman’s review, Finance conducted a
general review of the CDDA scheme for the purposes of developing the
guidelines, which were incorporated in Finance Circular 2001/01. All major
agencies were consulted as well as the Ombudsman’s Office and the AGS.

295 The scheme was established as a means of providing Portfolio
Ministers with authority for decisions that were previously processed under
the act of grace power. It was also established at the time that the act of grace
power was withdrawn from agency heads. In view of this, the ANAO
considers that some more regular monitoring of the scheme by Finance would
have been appropriate for Parliamentary assurance that the scheme was
operating as intended. As a minimum, Finance could have monitored the
CDDA scheme usage on an annual basis from examination of annual reports

% The Advice is available on the Australian Public Service Commission’s website at <www.apsc.gov.aus.
% Public Service Act 1999 Advice No.30: Payments in Special Circumstances, paragraph 21.
®  This matter is further discussed in Chapter 6.
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and the level of complaints to the Ombudsman through the Ombudsman’s
annual report or periodic dialogue.

296 Finance advised that it had not conducted any regular monitoring of
the CDDA scheme, as, apart from providing policy advice, no other role had
been articulated for Finance at the time the scheme was inaugurated in 1995.
Further, Finance advised that there was no indication during its review in 2000
that the scheme was not operating satisfactorily. However, it advised that it
planned to conduct such a review in 2004.

Conclusion

2.97 The ANAO concluded that, while there was a suitable framework in
place to ensure individuals, entities and communities had the opportunity to
seek and obtain financial compensation or relief where they had been
disadvantaged by various negative circumstances, there was a need to
improve certain aspects of particular compensatory mechanisms and the
overall coordination of all the arrangements. In particular, the ANAO
considered that action was needed to:

J clarify the ‘act of grace” provisions in the FMA Act, and the “APS
employment payments in special circumstances” provisions in the PS
Act, regarding the use of money appropriated by the Parliament for the
purposes of those provisions;

o encourage agencies to evaluate the appropriateness of obtaining their
own waiver power under specific legislation where they currently
obtain waivers under the FMA Act for debts they impose under that
specific legislation;

° develop a broad explanatory framework, or set of guidelines, for the
increased awareness in managing, actioning and reporting of ex gratia
payments; and

J implement some form of periodic monitoring by Finance of the CDDA
scheme.
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3. Finance Management of Act of
Grace and Waiver of Debt Claims

This chapter examines the arrangements within Finance for processing act of
grace and waiver of debt claims and reports on the results of audit testing of a
selection of claims against those arrangements. It also covers an analysis of the
time taken to process claims and of the volume of claims by amount claimed.

Introduction

3.1 The Special Financial Claims Section within Finance processes all act of
grace claims and waivers of debt under the FMA Act for all FMA agencies
including Finance, except for certain waivers relating to ASIC and Comsuper.®

3.2 Finance is responsible for receipting, recording, and collecting
information, investigating the claim and providing a detailed brief for
consideration by the Parliamentary Secretary for each claim received. Once a
decision has been made, it is referred back to the relevant agency for
implementation; that is, where claims are approved, the agency makes
payment and/or actions the waiver.

Audit evaluation criteria

3.3 The ANAO assessed Finance’s control structure for processing of
claims against the following audit evaluation criteria:

. policy and procedures should have been developed and kept up-to-
date for changing circumstances;

. appropriate recordkeeping systems should have been implemented
and maintained for the registering of claims and maintenance of
supporting documentation;

J decisions on claims should be based on written reports following
investigation by appropriately qualified staff;

o staff awareness programs should be in place for both Finance and
agency staff; and

J performance targets should have been established against which actual

performance should be measured and/or assessed.

% As indicated in Chapter 1, the Minister for Finance and Administration delegated the power to authorise

certain debts to the chief executives of ASIC and Comsuper, from 1 July 1999.
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Policy and procedures

Minister-to-Minister policy

34 Finance Circular 2001/01 (as amended, in March 2002) states that
relevant Ministers should refer act of grace and waiver of debt requests to the
Parliamentary Secretary, as from that time the Parliamentary Secretary was the
only person authorised to consider such requests. Previously, there was no
requirement for agencies to submit claims via their relevant Minister. Also,
under the previous arrangements, claims for amounts under $10 000 could be
authorised by officers within Finance.

3.5 The changed arrangements required all requests, whether supported by
the agencies or not, and regardless of value, to be submitted through the
Portfolio Minister and the Parliamentary Secretary. Furthermore, according to
legal advice provided by the AGS to the ANAO in October 2003, where an
application is made and supporting material is provided, the Parliamentary
Secretary has a duty to make a decision in relation to the application; that is,
under the law, only persons with the power to authorise claims have the
power to reject claims.

3.6 In addition, the amended arrangements for Finance Circular 2001/01
suggested that, to expedite the resolution of requests, agencies should send a
copy of the documentation to Finance, at the same time that a Minister refers
an act of grace or waiver of debt request to the Parliamentary Secretary.

3.7 The ANAO found that the Parliamentary Secretary also received
requests directly, or through Finance or a constituent’s local Member of
Parliament; that is, without the claim being processed through the relevant
agency and Minister. Each of the various ways of receiving claims is shown
diagrammatically at Figure 3.1.
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Figure 3.1
Flow of requests from/to claimants—act of grace payments and waivers

of debt
Agency / Parliamentary
Minister Secretary Finance’s

Special
Financial
I Claims Section
Agency +— Claimant
Special (ort ’
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Legal including Ombudsman’s

Section local Member ¢ » Office

of Parliament)

Source: Constructed by the ANAO from analysis of agencies’ claims data.

Finance procedures
General

3.8 When a request for each act of grace or waiver is received, Finance
assesses and analyses it from several perspectives prior to advice being
developed for the Parliamentary Secretary.

3.9 Finance advised that it ensures relevant stakeholders are aware of
particular cases when they are not routine, for example, those claims which
involve large amounts of money. Finance has also recognised that its
relationships with agencies are important so that claims can be processed as
efficiently as possible. As a result, in the second half of 2002, Finance
undertook formal visits to a number of agencies to discuss the handling of
cases and Finance’s reporting requirements.

Written procedures

310 The ANAO found that, although Finance staff had a good knowledge
and awareness of dealing with act of grace payments and waivers of debt, the
procedures for processing claims within Finance were not documented at the
time the audit commenced. Procedures are important for general awareness
and consistency of approach, particularly where new staff are appointed, and
for accountability purposes.

3.11 Finance developed a draft procedures manual during the course of the
audit. Finance advised that the main benefit of the procedures manual would
be to document and retain corporate knowledge on the processes it had put in
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train to investigate cases. Further, ‘on the job’ training, would now be
complemented with written procedures. Nevertheless, Finance advised that
these procedures would not completely replace ‘on the job” training, as such
training was essential in learning how to investigate and analyse the salient
facts leading up to the development of recommendations to decline, or
approve, claims.

Processing of claims

Receipt and recording of claims
Information from agencies/claimants

3.12 To be able to process a claim, Finance requires: information from the
agency against which the claim has been made; details of any relevant
legislation against which the claim is made; details of the claimant’s
circumstances in relation to that legislation; specific details of the
Commonwealth’s role, if any, that may have directly contributed to the
claimant’s situation; any background or history of the case; and whether the
responsible agency supports the act of grace” or waiver of debt request.

3.13 Finance advised that obtaining the relevant information from the
claimant or agency often takes some time. Other difficulties encountered by
Finance when processing a claim include the wide variations in the types of
claims and the different level of knowledge, within agencies, on how to deal
with claims.

314 In situations where the agency has provided all the necessary
information, Finance analyses the information in order to provide a Ministerial
Brief, complete with a recommendation, directly to the Parliamentary
Secretary, or via an advisory committee, when required.

Claim register and reporting tool

3.15 Finance utilises two software packages for the management of claims.
One of these is a database management system, which is used to record
information regarding the claim, as well as to track the status of the claim. This
database has been in use since 1999.

316 The ANAO found that, although the design, implementation and use of
the claims database were appropriate, some discrepancies had occurred during
data entry. Finance advised that the database was currently being rebuilt to
allow more detailed information to be entered, and to facilitate more
comprehensive monitoring and reporting of claims. Finance also advised that

" Finance Circular 2001/01, Attachment C, p. 3.
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an auditing feature was being added to the current database. This feature
would indicate whether the record has been audited or not. Under this
arrangement, all records not audited would need to be checked before sending
out any reports to agencies.

3.17 The second software package is an analytical tool designed specifically
to produce reports on: the total number of claims for a period of time; the total
number of claims for a particular agency; and the total number of approved
claims for an agency.

Processing of individual claims

318 Using the information in the database for the period July 2000 -
February 2003, the ANAO examined 20 applications for waivers (five
unsuccessful and 15 successful) and 20 act of grace claims (four unsuccessful
and 16 successful) from a range of agencies. Each claim had a separately
catalogued file and was cross-referenced to the database.

Compliance with policy

319 The ANAO found that Finance had fully investigated each claim in
accordance with Finance Circular 2001/01, and provided relevant information
to the decision-makers for a decision to be made, except for one case as
described below. The ANAO also found that an advisory committee had been
used, when required, in all the cases examined over $100 000.

320 The ANAO observed one case, which had been initially submitted to
Finance by the relevant agency just prior to the revised arrangements of March
2002 coming into operation, but not finalised in Finance until after the new
arrangements took effect, that had not been decided by the Parliamentary
Secretary. The agency recommended that the debt (under $3000) should be
waived because the claimant was in financial hardship (and repayment could
not be made without significant financial suffering). Although Finance
prepared a draft Ministerial Briefing recommending a waiver be approved, the
case was not referred to the Parliamentary Secretary for a decision; rather it
was referred back to the agency for write-off action. After deliberation, Finance
considered that the debt should be written-off because it was uneconomical to
pursue. Consideration of the case took some five weeks and highlights that it is
not always easy to determine how a claim should be dealt with.

Recordkeeping

321 The ANAO found, generally, that the recordkeeping within Finance
was of a high standard with all relevant documentation and events being
recorded appropriately in most instances.
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Processing of unsupported claims

3.22 Some act of grace and waiver of debt claims submitted to the
Parliamentary Secretary were not supported by the agencies concerned and/or
by Finance.

3.23  One of the agencies covered by the audit adopted an approach of not
sending the claims to Finance, where the agency did not support them.
Instead, the agency advised each claimant that, although it believed the claim
had no merit, the claimant could approach Finance for further consideration.
Although this approach may not be consistent with the advice in Finance
Circular 2001/01, which requires all claims to be referred to Finance, the
ANAO considers that the approach is a sensible one, because it provides the
claimant with the agency’s view on the reasonableness of the claim and allows
the claimant to query the agency’s decision with Finance, which has not been
party to the claim or to the initial decision. The approach may also reduce the
number of claims being submitted to Finance and to the Parliamentary
Secretary. Further, it may save resources on the investigation of claims, which
may have no merit. However, the approach may be considered contrary to the
view that only the decision-maker can reject a claim. As a result, any agency
wishing to adopt this approach should give careful consideration to the
wording of its responses to claimants so that the claimants cannot interpret the
response as a decision to reject a claim. In particular, agencies should ensure
that the responses to claimants make reference to the Parliamentary Secretary’s
role as the decision-maker for these cases.

Actioning of Finance approvals

3.24 The Parliamentary Secretary to the Minister for Finance and
Administration decides all act of grace and waiver claims, but has no means of
knowing that approved claims have been actioned. Further, there is no
requirement in the guidelines for agencies to report back to Finance that they
have processed act of grace payments and waiver of debts in accordance with
the approvals.

3.25 The ANAO noted that some agencies email Finance, on an ad-hoc basis,
that an act of grace payment or waiver has been processed. During the audit,
Finance started to institute a system whereby agencies advise Finance of the
date the claim was paid or the debt waived, so that Finance would be aware
that the action had been completed and would have a complete record of the
transaction. Finance advised that these new procedures were implemented
from 1 July 2003 and that the dates were being recorded in the database.

3.26 In addition, the ANAO noted that Finance has no way of knowing

whether unapproved claims for act of grace payments and waiver of debts are

subsequently processed by agencies as CDDA payments or debt write-offs.
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3.27  Finance considered that the occurrence of agencies processing an act of
grace claim under the CDDA provisions or a waiver of debt claim as a write-
off would be highly unusual. Further, as part of its investigation into each case,
Finance seeks confirmation that the matter has not, or is not being, dealt with
by any other mechanism. However, Finance noted that, in some cases, agencies
might have reasons to revisit a matter as a CDDA claim or write-off case, for
example, where new or additional information comes to light. Nevertheless,
Finance advised that it planned to conduct awareness sessions to educate
agencies that processing an act of grace claim under the CDDA provisions or a
waiver of debt claim as a write-off is not appropriate.

Staff awareness

3.28 While, in Finance, staff awareness was enhanced by the specialisation
achieved in the various types of claims processed, many of the agencies
submitting claims did not have similar expertise. As a result, claims were
sometimes incomplete. Therefore, processing was delayed while Finance
sought additional information. Given this situation, Finance should consider
providing a series of awareness sessions for agency staff on the processing,
recording and reporting of act of grace payments and waiver of debts so that
all agencies are aware of the requirements when submitting act of grace and
waiver requests.

3.29 Finance advised that it planned to conduct a general awareness
program in early 2004, after seeking interest from relevant agencies.

Analysis of claims processing

Time taken to process claims

3.30 The ANAO found that the time taken to process act of grace and
waiver of debt claims varied considerably, and could range from a few weeks
up to eight months.

3.31 The ANAO noted that Finance had a benchmark for the processing of
claims within 21 days. Up until 2001-02, Finance had a performance target to
meet this standard in 90 per cent of cases. It had reported against the target in
its annual reports to that time. Finance did not meet the performance target in
either 2000-01 or 2001-02. It subsequently revised the target for 200203 in the
Portfolio Budget Statement for that year. The new target was to complete
50 per cent of cases within 21 days and 70 per cent of cases within 35 days. The
results for the 21-day benchmark, as reported in the annual reports for each of
the three years, together with the average number of days for processing a
claim, as calculated by the ANAO for the relevant periods, are shown at
Table 3.1.
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Table 3.1

Finance performance indicators and actual times for processing act of
grace and waiver of debt claims: 2000-01 to 2002—-03

2000-01 2001-02 2002-03

Number of claims

finalised 313 222 295

Number and percentage
of claims, which took 21 234 (75%) 142 (64%) 127 (43%)**
days, or less to finalise

Target percentage to be

completed in 21 days 90% 90% Sl
Average number of days
required to finalise each 36 35 30

claim

* This figure includes 103 waivers for the certain fees of one agency, which were processed under one
decision on the day of receipt of the request for waiver.

** 183 (62 per cent) of claims were processed within 35 days against the target of 70 per cent.

Source: Finance annual reports, and ANAO analysis of information extracted from the Finance Claims
Details Report.

3.32  The reported statistics show a decline in performance from one year to
the next in meeting the 21-day benchmark. However, in analysing why the
decline may have occurred, the ANAO considered that the 2000-01
performance (75 per cent) was influenced by Finance treating 103 cases for the
waiver of certain fees imposed by one agency, which were waived in one
decision on the day the request was received, as 103 separate claims. The
ANAQO calculated that, if the 103 cases had been counted as one, only 59 per
cent of claims would have met the performance target for that year. Therefore,
using this basis of calculation, there was a five per cent improvement in
performance in 2001-02 (64 per cent).

3.33 The ANAO analysed a selection of the data to assess whether the
revised procedures effective from March 2002, which changed the appropriate
delegate for approving claims under $10 000 from Finance to the Parliamentary
Secretary, had an impact on achieving the 21-day benchmark. In particular, the
ANAO compared the speed of processing claims before and after the change in
delegation.

3.34 From the data examined, the ANAQO concluded that there was no
correlation between the time taken to process a claim, the amount of the claim,
or the delegated powers. Rather, the ANAO considered that the time taken to
process a claim is more a reflection of the complexity of the case and the length
of time an agency may take in providing information to Finance.
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3.35 However, the ANAO noted that the new performance target for
2002-03 was lower than the results achieved for the previous two years, and
yet was not achieved in 2002-03. Furthermore, the results for 2002-03 (43 per
cent within 21 days) indicated that there was a significant decline in
performance from previous years. At the same time, however, the average
processing time improved from approximately 35 days in 2000-01 and 2001-02
to approximately 30 days in 2002-03.

3.36  Finance advised that the majority of all time spent in preparing a case
related to time that elapses after it has sought advice from the relevant external
agencies. This represents a period during which the case is unable to be
progressed, pending the receipt of further information. The timeframe in
which agencies are then able to provide the requested information depends on
the priorities and pressures on the agency at the time, as well as the level of
resources allocated by that agency to deal with claims. Finance advised that
these factors, which were outside its control, had significantly impacted on its
capacity to meet benchmarks.®

3.37  Finance was in the process of developing a new database that would
accurately reflect the amount of time spent either requesting or analysing
information on cases, and exclude periods during which advice was pending.
The new database was expected to be operational by early 2004.

Stratification of claims by amount sought

3.38  Table 3.2 shows the number of claims, categorised by amount sought,
that were finalised in the financial years 2000-01 and 2001-02, and from July
2002 to February 2003. The data in the table has been sourced from the Finance
claims report for the same periods. The ANAO noted that some parts of this
report were incomplete. For example, the briefing number, ministerial number,
and amount sought/recommended and approved were missing in certain
instances. However, Finance was able to provide much of the missing
information directly from its files.

3.39 The ANAO noted that not all entries on the claims report related to a
specific claim. Rather, some were information requests whereby Finance was
required to provide information. In such situations, the reporting tool is used
to track the type of request, e.g. whether it concerns act of grace or waiver, and
the status of the request. In Table 3.2, these requests are represented as
‘Administrative action only’. For the period July 2002 to February 2003, there
were 62 such requests for information.

340 The ANAO further noted that not all entries on the claims report
indicated an amount sought by the claimant. The ANAO was advised that this

% The time taken by agencies in processing claims is examined in Chapter 5.
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is not considered unusual, as the claimant may not know the relevant amount.
In order to include an amount for such claims (of which there were 36 cases) in
Table 3.2, the ANAO has utilised the amount recommended for each claim.

Table 3.2

Stratification of the number of act of grace and waiver of debt claims by
amount sought for the period July 2000 to February 2003

Amount sought :‘:rl‘:z:\'ll ;eem:ggggf ::2? ;Z::Iol:ggg?f Numberi:f claims Tolal(:?:imger i
01 02 2002-Feb 2003
Zotiononly" 8 : 62 70
$0 — $1,000 65 82 45 192
$1,001 — $2,500 26 30 16 72
$2,501 — $5,000 26 24 12 62
$5,001 — $10,000 31 16 19 66
$10,001 —$100,000 44 55 25 124
>$100,000 16 15 19 50
Total Claims 216** 222 198 636

* The ‘Administrative action only’ category refers to: the number of claims for which there was no claim to process but rather
an information request which required the sending of correspondence; or those claims which were resolved by the agency
prior to the claim being submitted to the Parliamentary Secretary.

** The total number of claims for 2000-01 does not match the Finance annual report information for that year (as shown in
Table 3.1), mainly because the ANAO counted 103 cases of waiver as one claim/decision (refer paragraph 3.32).

Source:  ANAO analysis of information extracted from the Finance Claims Details Report for the period July 2000 to
February 2003.
3.41 The ANAO considers that there would be some processing efficiencies

to be gained if agencies and/or Finance were permitted to process some of the
lower value claims in lieu of the Minister-to-Minister arrangements that are
now in place. For example, as shown in Table 3.2, if agency officers had had
the authority to approve claims for $2500 and under, the percentage of claims
that had to be submitted to the Portfolio Ministers and the Parliamentary
Secretary and/or to Finance, depending on the approval arrangements in place
at the time of each claim, would have been reduced by nearly 50 per cent.”
Delegation of authority to agency and/or Finance officers would also be likely
to result in reduced processing times both within agencies and Finance.

3.42 The Commonwealth Ombudsman, in commenting on matters in this
report relating to his role in examining compensation claims, advised that his

% Calculated as 264 claims, that is, by adding 192 (total claims under $1000) and 72 (total claims from

$1001 to $2500) out of total claims of 566, that is, after deducting the 70 ‘Administrative action only’
claims from the total of 636.
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1999 recommendation for Finance to devolve the act of grace and waiver
powers to agency heads (refer earlier paragraph 2.46) remained sound. The
Ombudsman further advised:

The act of grace and waiver powers could reasonably be delegated to the
agencies responsible for the circumstances (whether it be defective action or
poor policy/legislation development) that led to claimed losses. There is a
difference between an agency recognising, for example, that a particular class
should have been included in a group to benefit from legislation and any
suggestion of administrative repeal or override of legislation.

Recommendation No.4

343 The ANAO recommends that, in the interests of efficiency, the
Department of Finance and Administration evaluate the advantages and
disadvantages of the current system of actioning act of grace payments and
waivers of debt compared with other potential systems. The latter could
include limited delegations within the Department and/or devolution of
authority to agencies.

Finance response

3.44 Agreed. However, Finance noted that the authority and prerogative to
determine whether the act of grace and waiver powers should be
delegated/devolved rests entirely with the Minister for Finance and
Administration and Parliamentary Secretary to the Minister, who are the
decision-makers in whom the act of grace and waiver powers are vested,
pursuant to sections 33 and 34 of the FMA Act respectively.

Conclusion

3.45 The ANAO concluded that, while Finance has adequate processes in
place for the recording and determining of individual claims for act of grace
payments and waivers of debt, there is an opportunity to improve processing
efficiencies through the implementation of direct agency to Finance
communications and delegation of the Minister’s authority for lower level
claims to officers in agencies and/or Finance. At the very least, this would
reduce the levels of review of such claims and the processing times within both
the agencies and Finance.

3.46 The ANAO also concluded that, despite the general adequacy of the
guidelines promulgated by Finance, there was an opportunity for the
Department to improve processes within agencies through the conduct of
awareness forums. The ANAO considers that the better informed the agencies
are, the better will be their efficiency in processing, which should also improve
Finance’s efficiency through the receipt of improved briefs and
recommendations.
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4. Agencies’ Preparedness for
Compensation and Debt Relief
Claims

Agencies need to implement a control framework to deal with compensation
and debt relief claims and to comply with the relevant legislative and
administrative requirements applying to such claims. The first steps to achieve
this are to conduct a risk assessment and to establish a suitable control
environment. This chapter covers these two elements of an agency’s overall
control framework for dealing with compensation and debt relief claims.

Risk assessment

Background

4.1 Risk assessment is the starting point for evaluating the internal control
framework of an organisation because it provides, through a formal systematic
process, the necessary information to properly design controls that are
appropriate and cost-effective. Risk assessment involves the identification,
analysis, assessment and prioritisation of risks that need to be treated by
specific control measures (control activities).

4.2 Risk assessment is normally conducted at two levels, namely:

° organisational level—that is, the assessment of risks, in terms of their
relative impact on the agency’s ability to achieve its outcomes and
outputs efficiently and effectively; and

J process levef’—that is, the assessment of risks related to the day-to-day
operational activities of the agency.

Fraud control plan

4.3 A fraud control plan is one of a number of planning tools associated

with treating risk assessment. All FMA Act agencies are required, under
section 45 of the Act, to have an operational fraud control plan.

% ANAO Audit Report No.52 200001, Payment of Accounts, June 2001, provides a ‘Payment of Accounts

Risk Model, Appendix 3. Examples of GST administration risks were provided in ANAO Audit Report
No.53 2001-02, Goods and Services Tax Administration by Commonwealth Organisations, May 2002.
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Audit evaluation criteria

4.4 The ANAO assessed whether agencies used risk assessments to
identify, assess and manage risks within the organisation, and, in particular,
whether the risks associated with claims for discretionary compensation
payments and waivers of debt had been identified and adequately mitigated.

Formal risk assessments

4.5 None of the agencies audited had formally assessed the risks associated
with claims for compensation payments and waivers of debt at the
organisational or process level or in the fraud control plan. Accordingly, the
ANAO undertook an assessment of the risks and evaluated whether the
agencies had addressed those risks covered by the scope of the audit.

4.6 In general, the ANAO found that all of the agencies had addressed the
relevant risks, to varying degrees, through the implementation of appropriate
management and accounting controls.

ANAO assessment of the risks
Business and financial risks

4.7  Claims for compensation of any form, that is, whether discretionary or
not, represent one of the risks of performing an agency’s functions, and, as a
result, are an element of an agency’s business risks.

4.8 The business risks in relation to CDDA claims are generally within the
control of agencies, as they relate to breakdowns in agency administration and
can be addressed through changes to operational policies and procedures
and/or staff training and awareness programs.

4.9 On the other hand, the risks associated with claims for the other
discretionary forms of compensation, and debt relief, tend to be largely outside
the control of agencies, as they relate to legislation (act of grace) and/or client
circumstances (act of grace and waiver of debt) or Government programs (ex
gratia). However, the risks in relation to all forms of compensation claims need
to be monitored, in the event of a change in the legislative or operating
environment. For example, one agency not covered in the audit paid an act of
grace claim of several million dollars in 2001 following the impact upon the
claimant’s business arising from new legislation introduced in 1996.

410 All claim cases, whether successful or not, are a cost to the agency’s
business, as they need to be investigated, decided upon and responded to. In
addition, successful claims represent a direct financial cost in terms of a payout
or a reduction in revenue.
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411 As the number and cost of successful claims in a year were relatively
low for each of the selected agencies, in terms of the agencies’ total budgets
over the two and a half year period covered by the audit, there was generally a
low level of business and financial risk in each of the agencies.

Reputation and accountability risks

412  Apart from business and financial risks, there are administrative risks
associated with the processing of claims for discretionary payments and
waivers of debt. These include:

J reputation risk—relating to the time taken in handling claims and the
nature of communications with the claimant, for example, lengthy
processing times have the potential to harm the reputation of the
agency. These factors also have the potential to cause harm to the
claimants, which may, in turn, result in larger financial claims against
the Commonwealth; and

J accountability risk—relating to the reporting of payments and waivers
in the financial statements, for example, inaccurate and/or incomplete
reporting would not satisfy accountability requirements. The purpose
of the note in the financial statements is to provide proper
accountability for the use of the discretionary powers.

413 The ANAO considered that, for the purposes of the audit, reputation
and accountability risks were the main risks facing agencies.

Fraud risk

414 The ANAO considers that the risk of fraud in relation to claims for
discretionary compensation payments and waivers of debt would be relatively
low, as each claimant is required to prove his/her case. As well, any
fraudulent claims would most likely be detected in the evaluation process.

Agency assessments and actions

415 All of the agencies had some form of organisational risk assessment
and a fraud control plan relating to their main operational activities. The
organisational risk assessments, as high-level management documents, did
not, and would not normally be expected to, deal specifically with
discretionary compensation payments and waivers of debt. Some of the fraud
control plans contained detailed fraud risk assessments but, not surprisingly,
did not deal specifically with discretionary compensation payments and
waivers of debt.

416 While all the agencies recognised the importance of financial
management and reporting through their corporate governance arrangements,
there was no indication of any formal assessment of the risks associated with

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

73



claims for discretionary compensation payments and waivers of debt, at the
process level or as part of the fraud control plan. Furthermore, none of the
agencies had completed any formal assessment of the number of CDDA claims
(that is, those claims over which they can exercise some control) to assess what
could be done to minimise these in the future.

417 However, each agency had established various controls for the
management of claims, and therefore, had mitigated some of the relevant risks
associated with the claims. For example, in an effort to achieve consistency in
CDDA and waiver decisions across the entire agency, one agency altered its
procedures so that all decisions had to be determined (CDDA), or reviewed for
merit (waivers), at a very senior level. Furthermore, the same agency had
established performance indicators for processing, which partly addressed any
reputation risk that might arise from lengthy processing times.

Areas for improvement

418 The ANAO found that most of the agencies had not properly addressed
either reputation or accountability risk, in that the processing of claims was
generally slow and the reporting in the financial statements was not always
reliable. In particular, these agencies did not have appropriate management
controls to ensure prompt processing, nor proper reconciliation processes for
reporting the information in the financial statements. For example, some
claims took well over one year to resolve. In addition, three of the five agencies
did not report accurately and/or completely. Further details of these matters
are discussed in chapters 5 and 6 of the report.

419 The ANAO considers that there is a need for agencies to consider all
the risks of dealing with claims for compensation payments and debt relief
more formally in a process-level risk assessment. Such an assessment would
cover any relevant business risks, as well as the administrative risks relating to
the processing of all claims for compensation. This would include legal
liability, and the financial reporting responsibilities, in particular, the note in
the financial statements on act of grace and CDDA payments, and waivers of
debt. Each agency should also consider the impact of any of these risks in the
fraud control plan.

Recommendation No.5

420 The ANAO recommends that, where applicable, agencies formally
assess and address the specific risks associated with claims for compensation
payments and debt relief, in conjunction with any broader review of financial
management, to ensure that the risks are being mitigated effectively.
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Agencies’ responses
Finance

4.21 Finance agreed that such assessments should help agencies to monitor
which, if any, administrative procedures should be modified or changed to
obviate CDDA claims. In terms of act of grace and waiver claims, such
assessments may also be an indicator of the number and quantum of claims
agencies are likely to receive in any one period, and assist agencies to identify
which provisions of the legislation they administer are associated with
recurring claims. Nevertheless, Finance notes that many requests for both act
of grace payments and waiver of debts arise from persons” own circumstances,
rather than any general application of Commonwealth laws, or the actions of
omissions of the agencies to which those claims relate. Therefore, the number
and quantum of such requests is likely to remain most difficult to predict with
any degree of certainty.

Other audited agencies

4.22  All of the other audited agencies also agreed with the recommendation.
Specific comments provided by each of the agencies were as follows:

J Centrelink plans to conduct a formal risk assessment regarding
compensation claims during 1994. However, many of the risks
identified in the audit have been previously informally identified and
there are measures in place or planned to address those risks. For
example, decisions regarding all major claims are determined by one
delegate in Centrelink, which significantly reduces the risk of
inconsistent decision making, and all minor claims are determined by a
limited number of officers at a very senior level. Centrelink’s full
response on this recommendation is at Appendix 5.

J FaCS will be including a risk assessment of the processing of waivers
and act of grace payments as part of its review of procedures.

J CSA’s management review process seeks to identify systemic problems
from an analysis of compensation and other quality review
mechanisms to ensure an ongoing process of improvement.

J DIMIA currently undertakes risk assessment on a case-by-case basis
and, where necessary, advice is obtained from the business area and/or
a legal opinion is sought. A formal risk assessment of the claims
process is being undertaken in line with DIMIA’s risk assessment
guidelines.

° DV A will undertake a formal risk assessment.
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Control environment

Background

4.23 The control environment reflects management’s commitment and
attitude to the implementation and maintenance of an effective internal control
structure to align policies, procedures and day-to-day work practices with the
overall corporate strategy and objectives.

4.24  An agency should establish a control environment that clearly sets out
management responsibilities and promotes sound principles of active
management, including continuous improvement. Appropriate, up-to-date,
agency policies and procedures and ongoing training programs are
fundamental to achieving such an environment.

Audit evaluation criteria

425 The ANAO assessed whether agencies had implemented an
appropriate control environment for relevant compensation and debt relief
mechanisms. In particular, each agency was expected to have:

J determined responsibilities for managing claims for compensation
payments and debt relief;

. developed policies and procedures consistent with the Finance
guidelines; and

. where possible, appointed suitably qualified staff to determine claims
within the agency’s powers, for example, CDDA claims on a case-by-
case basis.

Responsibilities

4.26  All the agencies audited had a separate section to deal with CDDA
claims and for liaison with Finance for act of grace and waiver of debt claims.
These sections generally comprised only a few staff who also had other duties,
but varied in size according to the number and complexity of claims received.
Legal services sections in two of the agencies had sole responsibility for
managing CDDA claims. In all cases, the financial reporting staff were
responsible for reporting of the approved claims in the financial statements. In
addition, the relevant Ministers for each agency had authorised at least one
officer in each agency to decide CDDA claims.

4.27  The agencies forwarded all act of grace and waiver claims to Finance
for determination by the Parliamentary Secretary for the Minister for Finance,
and where approved, arranged the necessary payments or debt relief.
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4.28  Although most agencies operated regional/state/overseas offices, and
received claims at those locations, only one of these agencies determined
claims away from central office (local officers were authorised to determine
claims up to $10 000). CDDA claims against all the other agencies (and above
$10 000 for the one agency) were determined by officers in their central offices
or their Minister according to the levels of authorisation. In one agency, the
responsible Minister is notified of any CDDA payment of greater than $5000
and determines all claims above $50 000.

429 Centrelink had established a specialist section in one of its offices for
the processing of ex gratia payments for persons affected by the Bali bombing.

Policies and procedures

430  All the agencies had prepared Chief Executive’s Instructions (CElSs) for
the handling of act of grace, CDDA and waiver of debt claims. These generally
referred to, or were based on, Finance Circular 2001/01; that is, the Finance
guidelines for the handling of claims.

431 While some agencies’ CEIs included, or were supplemented by,
procedures on how to deal with particular types of claims, the ANAO
considered that there was scope for all the agencies to either review or develop
formal procedures. This was particularly important for decentralised agencies
that were represented in multiple locations and for centrally organised
agencies that had few claims, as generally there were few staff with
appropriate knowledge of the procedures required.

432 The ANAO considers that agencies should have formal procedures to
guide staff in the processing of claims according to policy. Such procedures
should also assist staff to process claims in an efficient, consistent and timely
manner. Matters to be covered by such procedures would include:

J registering and recording of claims, including documentation
requirements;

J conducting and reporting of investigations, including when to seek
legal advice and the preparation of recommendations;

J developing processes for referring act of grace and waiver of debt
claims to Finance for a decision;

J actioning and recording of the decision on each claim;

J obtaining the claimant’s agreement on the amount of compensation
offered;
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J reconciling general ledger amounts with supporting records; and

J reporting in accordance with the FMOs.

Staff awareness

4.33  For all the agencies audited, staff knowledge was mainly acquired from
on-the-job experience and knowledge of the requirements in the CEls. Very
little specific staff training was provided by any of the selected agencies. While
this was consistent with the relatively low levels of activity experienced by
most of the agencies, the ANAO considered that it would be worthwhile for
agency staff, particularly those that are new to the subject, to spend a short
time (for example, a half-day) with the specialist staff at the Special Financial
Claims Section at Finance. This would enable agency staff to more fully
comprehend the investigation and recordkeeping processes that Finance
undertakes for decisions to be made on act of grace and waiver claims, and
would also assist staff’s understanding of the requirements for the purposes of
processing  CDDA claims. In turn, this increased understanding and
knowledge should assist agencies to develop more efficient and consistent
recordkeeping systems and practices.

4.34  One agency with regional offices uses phone link-ups between offices,
providing the opportunity for case-study learning. Phone link-ups involve
different types of claims (and ways of dealing with them) being discussed by
the various staff processing compensation and waiver claims. The same agency
also provides an on-line learning tool to staff, where various types of claim
scenarios have been provided to assist staff identify different situations and
how to deal with them efficiently. Such learning opportunities have provided
on-going support to the officers handling CDDA /waiver claims within the
regional offices of this agency.

4.35 Another agency introduced a comprehensive centralised database for
recording all claims in early 2003 and, at the conclusion of the audit, was in the
process of finalising training on the optimal use of the features of the database.

436  The same agency provided a ‘hotline’ for advice on CDDA, act of grace
and legal liability type claims so that staff could obtain up-to-date advice.
However, the ANAO found that not all regional area staff were aware of this
hotline.
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Recommendation No.6
4.37 The ANAO recommends that, where applicable, agencies:

. develop and document procedures for the processing of claims for
discretionary compensation payments and waivers of debt; and

o implement appropriate training arrangements for staff involved in the
processing of claims.

Implementing the recommendation

4.38 Agency procedures need to cover all aspects relating to the processing
of the various types of claims from the time of receipt to the reporting in the
annual report (refer earlier paragraph 4.32).

4.39  Agencies should arrange training on a needs basis. This might involve:

J newly appointed staff attending a training or information session with
the Special Financial Claims Section at Finance; and

J the use of computer-based or face-to-face training, particularly where
agencies conduct processing in regional offices.

Agencies’ responses
Finance

4.40 Finance notes that where agencies have a structured approach to
processing claims, this is of great assistance in ensuring that all the salient
factors have been identified. This also minimises the number of occasions on
which clarification of facts needs to be sought before matters can be
progressed.

441 Finance anticipates that the general awareness training it plans to
undertake should also assist agencies to identify procedures, which can be
implemented to ensure claims requiring Advisory Committee consideration,
can be expedited.

Other audited agencies

442 Three of the other agencies also agreed with the recommendation,
while DIMIA agreed, in principle.

443  Specific comments on the recommendation were as follows:

. Centrelink already has procedures, which will be enhanced in 2004. In
addition, appropriate training will be delivered during 2004.
Centrelink’s full response is at Appendix 5.
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J FaCS will revise its procedures and will implement appropriate
training for staff.

J CSA has a framework in place that it is currently reviewing to include
comprehensive procedural instructions, and will ensure they
incorporate suggestions from the ANAO audit. Revised procedures
will be in place by the end of May 2004.

o DIMIA will refine its existing procedures. The Department also notes,
however, that the nature of claims and waiver requests which DIMIA
receives varies greatly and no single set of procedures can be uniformly
applied to all cases. Requests for claims and waivers are processed
centrally to ensure Finance and DIMIA guidelines are applied
consistently.

o DVA has a review of the appropriate CEI in progress. In addition, new
starters will attend suitable training courses.

Conclusion

444 While all agencies had undertaken risk management at an
organisational level, none had formally assessed the specific risks associated
with claims for compensation payments and debt relief. Nevertheless, each
agency had addressed risks to varying degrees through the allocation of
responsibility, and implementation of policies and procedures, for the
processing and reporting of claims. In addition, Ministers had provided
officers within each agency with authorisations to decide CDDA claims. As a
result, most agencies were prepared for the receipt of compensation payment
and waiver of debt claims.

445 The ANAO concluded, however, that, in general, further work was
necessary for agencies to properly address the reputation and accountability
risks that they face in relation to compensation payment and waiver of debt
claims. The ANAO also concluded that most agencies could provide more
detailed written procedures for the processing of claims and supplement on-
the-job training with appropriate formal training so that there was more
consistency in how claims are handled within, and between, agencies.
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5. Agencies’ Management of Claims

As part of their internal control framework, agencies need fo implement
specific controls (control activities) for managing the processing of claims, and
monitoring and review processes for measuring performance against
objectives. This chapter covers these two elements of an agency’s overall
control framework for dealing with compensation and debt relief claims.

Processing of claims

Background

5.1 Agencies require a set of specific controls (control activities) for the
processing of compensation and debt relief claims to minimise the impact of
risks and contribute to the efficient and effective delivery of quality outputs
and outcomes. Furthermore, successful implementation and operation of such
controls promotes compliance with the policies and procedures of the agency
and assists in ensuring the integrity, accuracy and completeness of
administrative processes.

Audit evaluation criteria

5.2 The ANAO assessed agencies’ control activities for processing of claims
for compensation and debt relief.

5.3 Agencies were expected to have systems and practices for capturing,
managing and reporting information on claims for compensation and debt
relief. In particular, each agency was expected to have:

. a system of registration and recording for all claims;

. documents to support the processing of claims in accordance with the
legislative and administrative requirements; and

J a system for reconciling the number and amount of act of grace and
CDDA payments and waivers of debt to the general ledger.

Receiving claims
Determining the relevant mechanism for dealing with compensation claims

5.4 Most claims for financial compensation are received by agencies
directly from a claimant, or a claimant’s representative, but may at times be
received via the Ombudsman’s Office, or directly by Finance (act of grace or
waiver of debt claims). Claims (particularly those requesting a compensation
payment) are often made without the claimant knowing about the various
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schemes and/or without specifying the financial amount of compensation
sought.

5.5 The ANAO was advised that, on occasions, elements of claims could be
dealt with under different compensation mechanisms, so that all mechanisms
had to be considered to determine what, if any, compensation should be paid
and on what basis. Therefore, if an agency determined that a legal liability
existed, the claim should be settled in accordance with the Legal Services
Directions, rather than at the delegate’s discretion, as is provided for under the
permissive nature of the other compensatory mechanisms. The fact that the
Commonwealth has to pay compensation because of a legal obligation,
provides the agency with a publicly defensible reason to do so. This contrasts
with a payment under, for example, the CDDA scheme, where payment is not
obligatory, but may be made where there is good reason to do so.

5.6 Agencies received claims at various locations with most sending them
to their central office for further processing. One agency processed claims fully
in the regions (CDDA claims under $10 000 in accord with the authorisation as
mentioned in Chapter 4). Most other agencies preferred to determine the
appropriate category of each claim, that is, whether it was legal liability, act of
grace, CDDA, waiver of debt, or some other compensation type, before
proceeding further with the claim. Accordingly, these agencies often sent
claims to their legal units in the first instance for advice.

Claim registers

5.7 Most agencies recorded all claims in a register (or database) or separate
registers for each type of claim. The registers contained particular information
for referencing each claim and managing its progress (for example, name,
amount, date received, date sent to Finance). However, most of the agencies’
registers could have usefully contained more information for management
purposes. Furthermore, at the time of commencing the audit, one agency’s act
of grace/CDDA register was not well structured and maintained. In addition,
two agencies did not maintain a register for their CDDA claims so that it was
not possible to determine the full extent of claims received.

5.8 One agency had established a database to record and maintain all
claims for act of grace, CDDA and waiver of debt. Certain regional staff were
authorised to access this database, with the local manager being able to
approve claims up to $10000 directly through the database. All the other
registers were only available to designated central office staff.

5.9 Centrelink had established a comprehensive database to record case
information and assist with the prompt processing of claims relating to the ex
gratia program arising from the Bali bombing.
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Claim processing
Examination of claims

510 Claims were investigated, as necessary, by appropriate staff for passing
to Finance (act of grace and waiver claims) or processing internally (CDDA
claims). The claims section of the agency normally prepared a detailed brief of
the facts of the CDDA case and a recommendation for the delegate or relevant
authorised officer to consider. The ANAQO'’s review of a selection of cases at
each agency indicated that investigations were properly carried out in relation
to all types of claims and that the relevant Minister or authorised officer had
decided each CDDA claim.

Approved claims

5.11 Approved claims were processed by agencies in accordance with the
authorisations given from Finance (act of grace and waiver claims) or by
authorised officers (CDDA). However, in some payment instances, there was
no evidence that a signed ‘Deed of Release’, as required by the Finance
guidelines, had been obtained, prior to the compensation payment being
processed. Under these arrangements, claimants are requested to accept an
offer of payment by signing a deed of release to ensure that no future claims
can be made against the Commonwealth in relation to the particular claim.

512  Each agency had budgeted for payment claims (through the Budget or
Additional Estimates processes) and was able to absorb any additional costs
from its appropriation funding. The approved payments and waivers were
actioned through the agencies’ general ledgers. However, prior to March 2002,
one agency had actioned waivers in the business system in which the debts
were recorded without the waivers being reflected in the general ledger at an
individual or aggregate level. This agency implemented a new business system
in 2002 enabling waivers to be recorded appropriately from that time.

Documentation

5.13 The maintenance of proper and complete documentation in relation to
each claim is essential to the efficient management and reporting of overall
claims processing, and is complementary to the maintenance of the register of
all claims received and processed. Documentation should include: the original
claim; the request for legal advice; the legal advice; internal briefs; a copy of
the Deed of Release; correspondence with the claimant, Finance and Ministers;
and any other relevant evidence.

5.14 Agencies generally placed the claims on existing client case files or
created separate files for dealing with the claims. Agencies with regional
offices normally kept client files at the regional office where the client was
located. Generally, in these cases, copies of relevant evidence were sent to the
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respective central offices and maintained on the separate files created by the
compensation section. However, some of the agencies did not keep a
comprehensive file for each claim showing all the relevant correspondence
from/to the claimant and Finance, and the Ombudsman’s office, where
applicable.

Reconciliation of claim registers and general ledger

515 Agencies did not generally reconcile their claim registers with the
general ledger figures at any time. The ANAO considered that reconcilations,
undertaken at least quarterly, would assist agencies in maintaining the
accuracy and completeness of both sets of information. This in turn, would
assist in preparation of the required information for reporting in the annual
financial statements (see further comment in Chapter 6).

Recommendation No.7

516 The ANAO recommends that agencies implement appropriate controls
for the recording and management of all claims received for discretionary
compensation payments and debt relief.

Implementing the recommendation

5.17  Agencies should maintain:

. a register(s) or database for recording the progress, status and history
of claims; and

J a separate file on each claim for recording the relevant documentation
that was received and issued in relation to the claim.

5.18 A suggested form of register is at Appendix 3.

519 Documentation should include, among other things, a ‘Deed of
Release’, which has been signed by the claimant in accordance with the
guidelines in Finance Circular 2001/01 prior to any act of grace or CDDA
payment being made.

5.20  Agencies should also notify Finance when an act of grace payment has
been made, or a waiver of debt has been processed, as this will assist Finance’s
reconciliation procedures in relation to these mechanisms.

Agencies’ responses
Finance

5.21 Finance agreed that such controls are particularly valuable to agencies
and to claimants, in the complex environment where many agencies face
demands to consider a large range of claims for discretionary payments or
debt relief under different mechanisms, some of which can be settled in-house,
some of which need to be referred to regional offices, and many of which need
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ultimately, to be forwarded to Finance for act of grace and waiver
consideration.

Other audited agencies
5.22  All the other agencies also agreed with the recommendation.

5.23  Specific comments on the recommendation were as follows:

J Centrelink uses the legal services database to manage all customer
compensation and act of grace claims, as well as debt waiver under the
FMA Act. This database contains sufficient information for the
monitoring of compensation claim processing, and the extraction of
meaningful management information.

J FaCS will implement a register to monitor its claims.

o CSA has a comprehensive register of all claims in place. CSA maintains
separate, comprehensive files on all claims received.

J DIMIA already maintains a comprehensive file of all documentation for
each case and has a claims register that contains information on the
progress and outcome of each claim. The Department will, however,
consider further refinement of its claims register.

. DVA will develop one register to reflect all claims for compensation
payments.

Policy advice issues arising out of the review of claim processing
Legal advice

5.24 The ANAO found that two agencies commonly sought legal advice on
claims made against them, no matter under what mechanism the claim was
likely to be dealt with. The majority of these cases related to claims that were
eventually settled under legal liability, or under the CDDA scheme. In many
instances, the claims took a considerable time to finalise.

5.25 The ANAO recognises that agencies need to consider the potential for
legal liability before a claim is considered for processing under the CDDA
scheme, and that, therefore, legal advice will be necessary in particular
instances. However, the ANAO considers that there is sufficient scope within
both the Legal Services Directions and the CDDA scheme guidelines to action
claims up to amounts of $10000 in a proper and efficient manner, without
obtaining legal advice in all instances, and therefore without always incurring
the time and costs associated with such advice. Rather, agencies may make a
judgement on the likelihood of legal liability and decide the case under either
the Legal Services Directions or the CDDA scheme, whichever is applicable,
having only sought legal advice, following consultation with Comcover, or
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where advice was necessary in order to determine the appropriate course of
action.

Legal liability claims and insurance through Comcover

5.26 Where an agency chooses to settle a claim under the Legal Services
Directions, the amount of the claim may be recovered through an agency’s
insurance with Comcover, thereby reducing the financial impact of the claim to
any excess applying under the policy (and potential increases in premiums
arising from claims against the policy).”

5.27 Comcover policy on general liability and professional indemnity
requires fund members to report claims of loss caused by the execution or a
breach of duty within 30 days of the agency becoming aware of the claim.
Where a valid claim exists, Comcover will then indemnify the agency for the
damages or judgements up to the maximum amount specified in the insurance
cover, as well as any legal costs awarded against the agency.®

5.28 Comcover advised that, if in the initial stages of investigating a claim
that may be covered by insurance, it would be reasonable to conclude that the
Commonwealth would be liable if litigated, agencies should consult fully with
Comcover so that the proper procedures are followed. This allows Comcover
to investigate the claim and, if necessary, seek legal advice on whether there is
a likelihood of legal liability and whether the agency has an entitlement to be
indemnified against the claim. To avoid a conflict of interest with the agency,
Comcover may seek its own legal advice to determine whether there is a
likelihood of legal liability or, where it is unsure, whether the agency is
indemnified for the loss. In these circumstances, there would be no need for
the agency to seek legal advice, as Comcover would only duplicate the advice.
Where the legal advice obtained by Comcover indicates that there is a
likelihood of legal liability and the agency is indemnified against the claim,
Comcover then pays the claim and for the legal advice.

5.29  Although agencies are responsible for determining whether there is a
likelihood of legal liability, Comcover advised that agencies are under no
obligation to seek legal advice before referring a claim to Comcover. However,
they are encouraged through the Comcover policy to report potential losses to
Comcover early, that is, within 30 days. Once Comcover accepts the claim, it is
responsible for managing the claim. Comcover quite often settles claims that
are less than $10 000 and, in cases of property damage, has authority to settle
claims that are less than $50 000, without legal advice.

" Itis understood that most FMA Act agencies have no excess for legal liability claims.

¢ Comcover Policy Manual, 2002/03, p. 15.
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CDDA claims

5.30  Where the agency chooses to make payment under the CDDA scheme
(which is only available where there is considered to be no meaningful
prospect of legal liability), a properly executed deed of release for payment
under the CDDA scheme would safeguard the Commonwealth against
potential claims in the future. Accordingly, having ruled out legal liability
either through contact with Comcover or through internal processes, the
agency may choose the CDDA scheme with or without obtaining legal advice.
While a Minister (or an authorised officer) could make a decision in such
circumstances for any amount (within the limits of an authorised officer’s
authorisation) without legal advice, it would be prudent to obtain legal advice
for larger value and/or complex claims.

Suggested approach for compensation claims

5.31 Finance agreed that agencies should not seek legal advice on claims
made against them as a matter of course. The Department advised that it
would be including a statement to this effect in revised guidelines for the
CDDA scheme. Finance also stated that the Commonwealth is, of course,
obliged to first consider whether it is liable at law in relation to any claim for
‘compensation’. However, Finance agreed that, in cases where there is no
prima facie liability, and it is accepted that an administrative error has
occurred, the matter should be settled without delay and recourse to legal
opinions; although, in some cases, it would be prudent to seek advice relating
to the quantum of the proposed payment.

5.32 The ANAO developed a suggested approach, which was agreed, in
principle, by Finance, to assist agencies in processing compensation claims
efficiently. Details of the approach are outlined at Appendix 4.

Equity in relation to other clients

5.33 The ANAO observed two cases in one agency, where the claimants had
been paid a standard rate of a particular allowance when in fact they were
entitled to a special (higher) rate.”® In both cases, there was no mention of the
special rate on the relevant allowance application forms. Accordingly, the
claimants were not aware of the higher rate at the time of completing their
applications. The claimants subsequently became aware of their additional
entitlements, but as neither of the particular allowances could be backdated
under the relevant legislation, CDDA payments were made in both instances.

5.34  Following on from the settlement of these cases, system enhancements
were to be made to enable automatic payment of the special rate for new

8 Each of these cases was for a different (but similar) type of allowance.
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applicants and current beneficiaries from when there had been a change in
circumstances. However, there was no indication that the agency had
conducted a review of beneficiaries receiving the allowance prior to this
change to ascertain whether other beneficiaries (who had not had a change in
circumstances) should have had their entitlements compensated. The ANAO
considered that, as a matter of equity, the agency should have established the
full extent of the anomaly and corrected the amounts paid and payable to all
affected beneficiaries. Conversely, the same approach would have been
expected, where it was ascertained that particular beneficiaries had received
overpayments.

Recommendation No.8

5.35 The ANAO recommends that, where a compensation payment or
waiver of debt is granted to one claimant and the circumstances of the claim
are likely to apply to other individuals or entities, agencies should conduct a
review to establish whether any payments/waivers should be made in relation
to other affected individuals or entities.

Agencies’ responses

5.36  Agencies generally supported the recommendation, but indicated that
any potentially affected individuals or entities may need to be considered on a
case-by-case basis.

5.37  Specific comments on the recommendation were as follows:

J Finance acknowledged that such reviews could lead to more equitable
outcomes and be desirable in some circumstances, but noted that the
CDDA scheme is essentially permissive (in that a decision-maker is not
bound to approve a payment in any particular circumstance) and that
approval of act of grace payments or debt waivers (under sections
33 and 34 of the FMA Act respectively) operates on a case-by-case basis.
Discretionary decisions made under these provisions do not create
legal precedents per se. Therefore, while it is open to any agency to
seek a compensatory payment or relief from debt on behalf of any
claimant, the fact that his or her claim is similar to another, would not
automatically lead to approval, as each case needs to be examined on
its individual merits.

J Centrelink advised that where a service issue is identified through the
consideration of a compensation claim, the appropriate area is notified
to ensure that the issue is more permanently resolved as quickly as
possible. Centrelink agreed that it may be appropriate to attempt to
identify other potential claimants in some cases, and this may produce
a more equitable outcome. However, decisions regarding the
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investigation into ‘classes” of potential claimants need to be considered
on a case-by-case basis.

J FaCS agreed that a review may be appropriate where a systemic flaw
has been identified and a risk assessment indicates that treatment as a
‘class’ is warranted. However, there are other circumstances that do not
warrant a ‘class” action as facts in individual cases vary.

J DIMIA noted that, with the exception of the refugee reintegration
packages, the circumstances of each claim tend to vary significantly.

J DVA agreed with the recommendation in relation to FMA waivers. In
respect of Veterans’ Entitlements Act 1986 matters, the complexity of
cases can mean that decisions will need to vary on a case-by-case basis.
However the principle of review can sensibly apply where group
circumstances can be identified.

Measuring performance against objectives

Background

5.38  Agencies should measure the performance of their processing activities
on a regular basis and review the performance of overall programs against
objectives from time to time (monitoring and review processes). These
processes include the establishment of performance indicators together with
regular management review of performance reporting, as well as the use of
periodic reviews, such as those undertaken by internal audit and external
consultants. Such processes provide assurance and feedback on whether
objectives are being achieved efficiently and effectively, and provide a check
on the effectiveness of the internal control structure.

Audit evaluation criteria

5.39 Agencies were expected to have regular monitoring and review
processes to ensure that policies and procedures were being adhered to and
properly applied. Such processes would include:

J reporting against performance indicators; and

o internal auditing and other reviews.

Performance monitoring
Management reporting

540 Only one of the agencies audited had a formal process for monitoring,
or oversighting, management reports on any of the claims. This and another
agency had also ascertained the reasons for CDDA claims arising, and
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reviewed practices and procedures through liaison with the relevant
management, in order to reduce the likelihood of future claims. Otherwise,
there was a general lack of analysis and monitoring of the activity by senior
management, other than through the processing of individual cases and
annual reporting in the financial statements.

541 The agency monitoring compensation claims did so through the use of
quarterly management reports. These reports provided detail on the number of
compensation claims received during the quarter; how many were finalised;
the total amount paid in compensation for that quarter; the total amount
waived by Finance for that quarter; and the number and amount of legal
liability /privacy claims paid; as well as the number of claims processed
within/outside the benchmark processing time. The reports also highlighted
emerging trends being experienced across the agency’s offices allowing
management to implement remedial action.

542  One of the other agencies was in a good position to implement regular
monitoring, following the implementation of a legal services database in early
2003. Consequently, the agency should be able to extract a range of
management information from the database, such as: the number and value of
claims lodged, rejected and granted; specific data for each type of claim; and
the business lines or benefits affected by each claim. Analysis of this
information should enable more robust monitoring and control of claims
processing and provide opportunities for alleviating, or reducing, the number
of claims in future.

5.43 The ANAO considers that agencies should implement an appropriate
means of monitoring, on a periodic basis, to provide senior management with
a view on performance in processing claims, and to enable any systemic
weaknesses in the agency’s administration to be identified. Monitoring by a
specific manager, or through the monthly financial reports, may be suitable for
this type of activity. The need for monitoring is particularly demonstrated in
the following paragraphs on processing times, but is also relevant for public
reporting and accountability purposes (see Chapter 6).

Claim processing
Time taken to process claims

544 The time taken to process a claim varied considerably for individual
claims, but on average took significant periods for all of the agencies
examined. In particular, a large proportion of CDDA claims took a long time to
resolve with some claims for certain agencies taking well over a year to
process. Act of grace and waiver of debt claims also took long periods to
resolve in certain instances with several taking six months or more. Some of
the delays were due to claimants and other parties not responding in a timely
manner to queries from agencies and/or Finance.
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545 Summary times taken for processing each type of claim, from the
ANAQO review of a selection of claims in each agency, are shown at Table 5.1.
The average time taken for CDDA claims (293 days) was particularly long, and
even after excluding the worst three cases (827, 910 and 1135 days,
respectively), it was 232 days.

Table 5.1

Time taken to process the selection of act of grace and CDDA payment
and waiver of debt claims that were examined by the ANAO

Number of Time taken to process a claim (number of days)
Type of claim claims
examined Average Lowest Highest
Act of grace 27 113 26 380
CDDA 78 293 23 1135
Waivers of debt 16 131 31 360

Source: ANAO analysis of information extracted from audited agencies’ records. The selection of all claims
was made on a random basis.

546 The ANAO considers that agencies need to make a greater effort to
reduce the time taken in processing compensation payment and waiver of debt
claims. A reduction in processing time should also help to reduce the cost of
processing claims. Although agencies would need to examine the whole
management of compensation and debt relief claims in attempting to reduce
the time taken to process claims, the pro-active use of performance measures
and targets is one means by which agencies may achieve shorter processing
times.

Performance indicators

5.47 Two agencies had set performance indicators in relation to the time
expected to process act of grace, CDDA and waiver claims. The agency using
the quarterly reports had set a performance indicator of 42 days from the
quarter ended 31 December 2001, having previously operated with a
performance indicator of 90 days. At the time of the audit, the agency had
found the new performance indicator difficult to achieve in a significant
proportion of cases, but still considered it as a realistic target in most instances.
The other agency’s central office was considering introducing a performance
indicator of 13 weeks, although some of its regional offices had a current
performance indicator of six weeks.

548 Two agencies did not consider that performance indicators were
appropriate in their particular circumstances. These circumstances included
the varied nature of the individual claims and legislative requirements, the

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

91




regular need for legal advice, and the relatively low frequency of claims
received.

549 All the agencies experienced a number of complex cases, including
some involving extensive research and/or legal advice. The ANAO considered
that, in these circumstances, an option for an agency would be to set a tiered
system of performance indicators, with one for standard cases, and another for
more complex cases, thereby maintaining realistic measures for each
circumstance.

5.50 The ANAO considers that each agency should introduce a common
performance indicator suitable to its level of activity. Further, the date of
completion for each stage of the process could be monitored and, where there
are regional offices, variations in performance across offices could be
identified. Appropriate rules would need to be set in measuring performance
against the performance indicator, for example, time expired while awaiting
information from the claimant could be excluded, as long as there was prompt
and regular follow-up by the agency.

Recommendation No.9

551 The ANAO recommends that, where applicable, agencies determine
appropriate performance time indicators for processing discretionary
compensation and debt relief claims, and monitor actual performance against
those indicators.

Implementing the recommendation

5.52  Agencies should monitor performance at least quarterly. They should
also consider establishing any other performance indicators and performance
monitoring that may be relevant to their compensation and debt relief claim
processing activities.

Agencies’ responses
Finance

5.53  Finance agreed and advised that it was in the process of considering the
operation of its own performance indicators with regard to act of grace and
waiver claims. Finance noted that because the timeframe in which requests can
be processed is often, to a large extent, dependent on claimants or their
representatives providing further information, performance indicators need to
be linked to the amount of time dedicated to actively working on any one case,
and need to exclude periods when a claim may remain current, but be
essentially inactive.
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Other audited agencies

5.54  FaCS and Centrelink also agreed with the recommendation, while DVA
agreed in principle and DIMIA noted it.

5.55  Specific comments on the recommendation were as follows:

J Centrelink is considering the imposition of a 13-week timeliness
indicator for the completion of most customer compensation claims.
This standard should be achieved by the centralisation of the work for
minor claims, as it has been for major claims, where the consistency
and timeliness standards are generally higher. In addition, recently,
staff at the central office have examined outstanding customer
compensation claims under consideration in the network, and have
contacted the appropriate officer to offer their assistance to complete
the matter. In most cases, this offer of assistance has led to the
resolution of the matter. It is intended that this review will be
conducted every two months.

o FaCS will set timeframes in the processing of claims as part of its
procedures.

J CSA already uses timeliness performance indicators.

J DIMIA noted that an important aspect of processing the claims was

that additional information is normally sought from the claimants.
However, the Department has no control over the time taken to receive
the additional information. This makes it difficult to set realistic time-
related performance indicators for the processing of claims.

J DVA agreed with the recommendation in principle, but considered that
the complexity of cases may require considerable processing time.

Internal audit and other independent reviews

5.56  While all agencies operated an Audit Committee and an internal audit
function, none had undertaken an audit of the particular compensation and
debt relief mechanisms examined by the ANAO.** Furthermore, no other
management committees or organisational reviews had shown a direct interest
in compensation and debt relief mechanisms covered by the ANAO audit.

5.57 The ANAO recognises that discretionary compensation and debt relief
mechanisms represent only a small part, if any, of most FMA agencies’
operations. However, in view of the overall findings detailed in this report and

This comment does not apply to waivers of debt under legislation other than the FMA Act, as such

waivers were not examined by the ANAO.
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the discretionary nature of the compensatory mechanisms, the ANAO
considers that there is scope for undertaking internal audit reviews from time
to time, within any of the agencies dealing with claims under these
mechanisms.

Conclusion

5.58  Although most of the audited agencies maintained a register of act of
grace, CDDA and waiver claims, there was a general need for agencies to
improve their recordkeeping systems and practices for both management and
accountability purposes. Despite these shortcomings, the ANAO concluded
that, overall, agency processes for handling act of grace and CDDA payments
and waivers of debt were generally in accordance with the guidelines in
Attachments B, C and D to Finance Circular 2001/01. Further, the ANAO
concluded that Finance should consider providing general guidance in the
guidelines on the stage of the process that agencies should seek legal advice on
act of grace and CDDA claims.

5.59 In addition, the ANAO concluded that there was insufficient
monitoring of act of grace, CDDA and waiver claims by management. This
was particularly evidenced by the slow processing times across all agencies, as
well as limited analysis of results. Accordingly, the ANAO considered that
there was a need to set performance indicators and to report against those
indicators on a periodic basis. In particular, a performance time indicator
should be established and reported against, for the processing of claims. The
ANAO also concluded that there was scope for periodic internal audit
coverage of compensation and debt relief activity.
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6. Public Reporting and Accountability

This chapter examines the reporting of compensatory payments and waivers of
debt in financial statements by individual agencies and globally by Finance,
and other public reporting and accountability aspects.

Introduction

Background
Financial reporting

6.1 FMA Act agencies are required to prepare financial statements in
accordance with the FMA Act and the FMOs for the relevant year. The audited
financial statements are required to be reported in the agency’s annual report,
which is required to be tabled in Parliament. Both the financial statements and
annual report are principal means by which the chief executive of an agency
discharges his/her accountability to the Parliament and the public.

6.2 The FMO policy for the reporting of act of grace and CDDA payments
and waivers of debt in the financial statements is based on the principle that
‘the required disclosures are material by nature.” This principle featured as the
tirst clause of the relevant FMO policy for each of the reporting years covered
by the audit.®

6.3 Australian Accounting Standard, AAS 5 Materiality (and its Australian
Accounting Standards Board equivalent, AASB 1031 Materiality), provides a
definition of “material” for the purposes of financial reporting. It states that:

Information is material if its omission, misstatement or non-disclosure has the
potential to adversely affect: (a) decisions about the allocation of scarce
resources made by users of the financial report; or (b) the discharge of
accountability by the management or governing body of the entity.®

6.4  While the concept of materiality is often determined by quantitative
means, it can also be determined by the nature of the items, that is, irrespective
of value.

Reporting by Finance

6.5 In addition to the reporting in agency financial statements, Finance
reports its performance in processing act of grace and waiver of debt claims

®®  The 2002-03 FMO reference was clause 7A.1.
® Institute of Chartered Accountants in Australia and CPA Australia, AAS 5 Materiality, and Australian

Accounting Standards Board, AASB 1031 Materiality, paragraph 4.1, September 1995.
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under the FMA Act, as part of its annual reporting on the relevant outcome in
the Finance annual report. The combined reporting by Finance and individual
agencies represents the principal means of accountability for act of grace and
waiver decisions under the Act by the Parliamentary Secretary to the Minister
for Finance and Administration, as well as the accountability for the accuracy
and completeness of the required information by the respective chief
executives.

Administrative review

6.6 Certain claims for compensation, for example, common law claims in
negligence and claims based in contract, may involve FMA Act considerations.
However, their determination by an agency is not a decision made under an
enactment, and such decisions are therefore not subject to review under the
Administrative Decisions (Judicial Review) Act 1997. Similarly, a decision by a
Court to not find for a claimant seeking damages is not a decision subject to
review under that Act. By contrast, act of grace and waiver of debt claims arise
specifically under the FMA and PS Acts and do involve decisions made under
those Acts which are the subject of review under the Administrative Decisions
(Judicial Review) Act 1997. On the other hand, CDDA decisions are not subject
to such review, as they are not made under an enactment. The avenue for
reviews of CDDA decisions, given the discretionary nature of the decision and
that no entitlements are involved, is through representation to the responsible
Minister and /or the Commonwealth Ombudsman.

Audit evaluation criteria

6.7 The ANAO assessed whether the selected agencies had reported
accurately and completely in accordance with the financial statement reporting
requirements.” The ANAO used the Finance data to assess the accuracy and
completeness of the reporting by all FMA Act agencies.

6.8 In addition, the ANAO assessed the clarity of the requirements of the
relevant FMO policy for 2002-03%® and whether they provided sufficient
accountability for all of the relevant mechanisms of compensation and debt
relief. Finally, the ANAO assessed whether there were any other avenues for
public reporting.

7 Although the review of accuracy and completeness was only undertaken for the years 2000-01 and
2001-02, presentation issues were checked for 2002—-03.

%  FMOs 2002-03, Policy 7A.
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Reporting in agency financial statements

Reporting of act of grace and CDDA payments, and waiver of debts
2000-01 and 2001-02 reporting

6.9 The policy requirements of the 2000-01 and 2001-02 FMOs simply
required reporting of the number and aggregate amount of act of grace and
CDDA payments and waivers of debt. Waivers were required to be separated
into those under the FMA Act, and those under other legislation, which was to
be specified.

6.10 The ANAO found incomplete and inaccurate information, and issues of
non-compliance, in the reporting of act of grace and CDDA payments and
waivers of debt by the selected agencies. Two of the audited agencies failed to
report all act of grace and waiver of debt information for at least one year,
while one agency had at least two act of grace payments reported as CDDA
payments. In two other agencies, the ANAO could not fully verify the
completeness of the reporting due to incomplete records for one year or for
both years. Further, one agency did not disclose the numbers of payments and
waivers for 2001-02.

6.11 The ANAO considered that, in general, the reporting breakdowns had
occurred because most of the audited agencies had reported information from
their general ledger without reconciling it with supporting records, such as a
claims register.”” Further, there were no reconciliations between agency data
and Finance records.

Recommendation No.10
6.12 The ANAO recommends that agencies:

o undertake reconciliations between the supporting documentation on
claims for compensation payments and debt relief (best summarised in
a claims register) and the general ledger on a periodic basis, including
at 30 June each year for annual reporting purposes; and

o reconcile their records with any related annual information provided
by the Department of Finance and Administration.

Agencies’ responses
Finance

6.13  Finance has already implemented this recommendation on the basis
that such reconciliations are the best means of ensuring implementation of all

% The use of a claims register was suggested in Chapter 5.
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decisions has been effected, and that payments and waivers are reported in
agencies’ annual financial statements. To this end, Finance initiated procedures
at the end of the 2002-03 financial year, whereby each relevant agency was
provided with a list of all act of grace and waiver claims that had been
approved with respect to that agency during the financial year. Subsequently,
agencies were able to reconcile this information with their own records, and
reported any discrepancies to Finance. Agencies were provided with a further
bi-annual report for the period from July—December 2003 in January 2004.

Other audited agencies

6.14 Three of the other agencies also agreed with the recommendation,
while Centrelink agreed in principle.

6.15  Specific comments on the recommendation were as follows:

J Centrelink currently reconciles the act of grace payments made on
behalf of FaCS annually as part of the end of financial year processes.
Consideration will be given to undertaking a quarterly reconciliation.
In addition, all CDDA payments made by Centrelink are now
reconciled in the Legal Services Database, enabling more regular
reconciliations to be undertaken from this financial year.

J FaCS will reconcile its claims register and general ledger to the
information provided by Finance. Discussions need to be held with
Finance to ensure all claims relating to the portfolio are included in its
information.

J DIMIA will carry out reconciliations on a quarterly basis instead of the
current practice of annual reconciliations.

J DVA will develop procedures to reconcile the register to the general
ledger, in conjunction with developing and implementing a claims
register.

2002-03 disclosure of periodical payments

6.16 The act of grace power provides for the authorisation of periodical
payments over a period specified in the authorisation (paragraph 33(1)(b) of
the FMA Act refers). In line with this provision, the FMO policy for 2002-03
introduced a new requirement for agencies to disclose the amount of periodic
payments outstanding at the end of the year, as well as the amounts paid
during the year.”” Finance advised that, under this requirement, agencies now
needed to report the outstanding commitment at year-end.

" FMOs 2002-03, sub-clause 7A.2(a) refers.
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6.17 Three of the audited agencies made periodical act of grace payments
during 2002-03. However, none of the three agencies reported the amount
outstanding at the end of the year in accordance with the new FMO
requirement for that year. Further, only one of the agencies indicated that it
had made periodic payments.

6.18  While the relevant agencies had not adopted the new requirement at
all, the ANAO considers that the FMO requirement to report the ‘number of
payments’ could be misinterpreted. For example, where a periodical payment
is paid fortnightly, it could be interpreted as 26 payments, instead of as one
case involving periodical payments.

6.19 In addition, the ANAO considers that there would be some merit in
distinguishing between periodic act of grace payments (i.e. pensions) and one-
off payments or between ongoing periodic payments approved in previous
years and new payments (periodic or one-off) approved in the current year.
Either presentation would be of particular benefit to readers of the financial
statements of FaCS and Finance (Comsuper payments), which together
account for almost all of the act-of-grace payments made on a periodic basis.

6.20 Finance agreed to consider enhancing the explanatory notes in the
relevant FMO policy for 2003-04 to provide additional guidance on the
appropriate presentation of periodical payments made under the act of grace
provisions. The ANAO can also provide assistance to agencies by providing
appropriate examples in its future AMODEL better practice guides, which
illustrate the required FMO presentations and disclosures for the nominal
reporting entity.”

Issues common to all three years
Administered or departmental items

6.21 The ANAO also found that most of the audited agencies, and most
other agencies reporting compensation payments and waivers of debt, did not
indicate whether the payments or waivers were administered or departmental
transactions, in accordance with the general requirements of the FMOs to
separately disclose and distinguish between them.”” While Finance revised the

!

The ANAO produces an annual better practice guide for use by FMA Act agencies, titted AMODEL
Agency—lllustrative Financial Statements for the Year Ended 30 June 200X. A similar guide is also
issued for non-commercial reporting entities. AMODEL Agency lllustrative Financial Statements for the
Year Ended 30 June 2003 did not illustrate the disclosure of periodical act of grace payments.

™ Under the FMOs, assets and liabilities, and revenues and expenses, that are ‘controlled’ by an agency,

are classified as ‘departmental’ or ‘agency’ items, while those that are ‘oversighted or managed on behalf
of the Government’, are classified as ‘administered’ items. This requirement is based on Australian
Accounting Standard, AAS 29 Financial Reporting by Government Departments, paragraphs 6.3.11 and
6.3.12 and Statement of Accounting Concepts, SAC 4, Definition and Recognition of the Elements of
Financial Statements, paragraphs 24 to 28. The 2002—-03 reference was FMO policy 2B.
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FMO policy for 2002-03 to include a clause that the act of grace and CDDA
payments and waiver of debt disclosures applied to both administered and
departmental items, most agencies continued to report without indicating
whether the payments or waivers were administered or departmental.

Subsequently, Finance has included further clarification of this requirement in
the relevant draft FMO policy for 2003-04.

Accrual or cash reporting

6.22 A further issue arising out of the audit was whether the information
was to be reported on an accrual or cash basis. This principally arose from the
use of the word ‘payments’, rather than ‘expenses’ for the reporting of
authorisations under the act of grace and CDDA scheme provisions. Finance
advised that this should not be an issue because the Commonwealth reports
under an accrual accounting framework, unless otherwise specified. However,
the ANAO considers that there would be some benefit in clarifying the
requirements in the relevant FMO for 2003-04.

Ex gratia payments and APS employment payments in special
circumstances

6.23  While ex gratia payments and APS employment payments in special
circumstances are not currently required by the FMOs to be reported in the
notes of agency financial statements, the ANAO examined whether any
payments had actually been specifically reported.

Ex gratia payments

6.24  Only Centrelink, among the audited agencies, made ex gratia payments
during the period covered by the audit. These payments, which were mostly
on behalf of FaCS, related mainly to volunteer fire-fighters for lost income
while fighting bushfires in New South Wales between 24 December 2001 and
16 January 2002 ($1.627 million in 2001-02), and to persons affected by the Bali
bombing in October 2002 ($1.62m during 2002-03). The payments were not
separately disclosed in the FaCS financial statements but comprised part of the
item ‘Personal Benefits Direct, Other’, which was reported in the administered
expenses note as $279.698 million (2001-02) and $305.796 million (2002-03).”
However, details of the amounts paid were reported elsewhere in the
respective annual reports. Centrelink advised that further payments in
connection with the Bali bombing would continue during 2003-04.

6.25 The ANAO also observed that one agency not included in the audit, the
Australian Federal Police (AFP), had reported ex gratia payments alongside act

™ FaCS 2001-02 financial statements, Note 2 and 200203 financial statements, Note 20, respectively.
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of grace payments in its note to the financial statements in 2000-01. This
involved 76 payments to AFP East Timor Peacekeepers totalling $1.102m.”

6.26  The AFP advised that, for completeness purposes, ex gratia payments
relating to East Timor Peacekeepers were also made in relation to other
financial years, as reflected in the following figures: $113 818 (1999-2000);
$493 250 (2001-02); and $6736 (2002-03).” The AFP further advised that,
although the FMOs for the relevant years did not require disclosure of these
payments in agency financial statements, they were disclosed in 2000-01 on the
basis of their overall materiality in that year.

APS employment payments in special circumstances

6.27 Only two of the audited agencies made any APS employment
payments in special circumstances during the period under review. One
agency made one payment of approximately $900 for legal expenses relating to
an employment matter during 2002-03, while the other agency made payments
to three persons totalling approximately $59 000 for the settlement of
employment-related legal matters, with one payment being made in each of
the three years. These payments were included in the financial statements of
each agency as part of ‘operating expenses’” without being separately
identified.

6.28 Furthermore, ANAO review of the notes to the financial statements of
all FMA Act agencies for the years 2000-01 to 2002-03 did not reveal any
separately identified disclosures of such payments. In addition, the APS
Commission was only aware of enquiries from agencies regarding the making
of APS employment payments since the introduction of the new PS Act in
December 1999. As a result, the Commission was unable to provide any
estimate of the quantum of such payments.

Improving accountability

6.29 In view of the similarities between ex gratia payments and APS
employment payments in special circumstances, and act of grace payments,
the ANAO considers that it would be appropriate to report these, and any
other similar types of discretionary transactions, in the financial statements, in
addition to the discretionary compensation payments already reported.
Finance should consider this matter in conjunction with the other relevant
policy agencies, namely PM&C (ex gratia) and the APS Commission (special
circumstances relating to APS employment). The additional items could be

™ The AFP advised that the full amount of ex gratia payments for 2000-01 should have been $1 205 608.
The extra $103 816 is attributed to payments made post the reporting date, but relevant to the financial
year 2000-01.

®  Total payments under the program over the four financial years were $1 819 412,
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included in the same note, along with those items already required by the
FMOs, or in separate notes, whichever is appropriate.

Recommendation No.11

6.30 The ANAO recommends that the Department of Finance and
Administration assess whether ex gratia payments and APS employment
payments in special circumstances should also be reported in the notes to
agencies’ financial statements for greater transparency.

Agencies’ responses
Finance

6.31  Agreed. Finance initially advised that, as part of assessing whether the
FMOs for 2004 and onwards should include mandatory reporting
requirements for ex gratia and any other compensatory payments, the
Department would liaise with PM&C and other relevant entities. Finance
subsequently advised that the FMOs for 2004 and onwards included new sub-
clauses requiring ex gratia payments and APS employment payments in
special circumstances to be reported in the same note to the financial
statements as act of grace payments.”

PM&C

6.32 PM&C supported the recommendation as its implementation would
improve the public transparency of ex gratia payments and APS employment
payments.

APS Commission

6.33 The APS Commission believed it would be appropriate for APS
employment payments in special circumstances made under section 73 of the
PS Act to be reported in the notes to agencies’ financial statements.

Other
6.34 The AFP agreed, in principle, with the recommendation.

Debts written-off and total write-down of financial assets

6.35 Although, as indicated in Chapter 1, debt write-off was not covered
during the audit, the ANAO noted that the amount of debt written-off
annually by agencies was far more significant than the amount waived by the
Parliamentary Secretary to the Minister for Finance and Administration and

®  FMOs for reporting periods ending on or after 30 June 2004, sub-clause 7A.2(d) — ex gratia payments,

and sub-clause 7A.2(e) —payments under section 73 of the Public Service Act 1999. The FMOS for 2004
and onwards were approved by the Minister for Finance and Administration on 9 March 2004, and
gazetted on 17 March 2004.
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Public Reporting and Accountability

other authorised persons. Together, therefore, these amounts result in a
significant diminution of the Commonwealth’s net asset position.

6.36 Under present arrangements, write-offs and waivers are shown in
agencies’ financial statements as a combined amount under the expense item
‘Write Down of Financial Assets’. The annual Consolidated Financial
Statements for the Australian Government provide the aggregated
information, at a whole-of-government level, on the write-down of financial
assets. For the last three financial years, the amounts written-down as a result
of write-offs and waivers were $2.1 billion (2000-01), $2.5 billion (2001-02) and
$2.9 billion (2002-03).”7 Waivers included in these amounts represented
approximately five per cent of the three-year total.

6.37  The majority of the write-down for each year relates to the write-off of
taxes due and debts incurred from student loans and the Higher Education
Contribution Scheme ($2.1 billion in 2002-03). The ANAO considers that, in
the interests of greater transparency, there would be value in increasing the
level of note disclosure in all agencies’ financial statements to detail the other
types of debts being written down.

Reporting of act of grace payments and waivers of debt
by Finance

6.38  Finance has reported on act of grace payments and waivers of debt in
its annual report up to, and including, the year ended 30 June 2003. Up until
the year ended 30 June 2000, the annual report disclosed the total number and
total value of claims for cases considered as well as for cases approved. From
2000-01, only the total number and total value of cases considered has been
disclosed. While this provides a degree of accountability in relation to the total
claims made, it omits the more important accountability aspects relating to
successful claims, especially the financial impact of those claims. However, as
individual agencies are required to report the approved cases, there is a degree
of transparency through those annual reports, but no consolidated report of
approved cases.”®

6.39  Finance advised that the data represented in its annual report is only
intended to give a representation of its workload.

7 Australian Government Consolidated Financial Statements for the financial years ended 30 June 2001,

2002 and 2003, Notes to the Financial Statements, ‘Net write-down and impairment of assets’, Line item,
‘Total receivables — bad and doubtful debts’, Note 16, p. 92 (2000-01), Note 15, p. 107 (2001-02) and
Note 15, p. 116 (2002—-03).

® This aggregated information is not reported in summary form in the notes to the Australian Government’s

Consolidated Financial Statements, as the consolidated financial statements are not prepared in
accordance with the FMOs. However, as indicated earlier, the total amount waived represents part of the
total write-down of financial assets in the Consolidated Financial Statements, although the amount
waived is not separately identified.
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Reconciliation of Finance and agency data

6.40 At the time of commencing the audit, there had been no reconciliation
of the Finance data of approved cases with that reported in the financial
statements of the agencies administering the payments and waivers. Finance
advised that its claims database was being redeveloped to assist with this
reconciliation process.

6.41 Tables 6.1 and 6.2 show the numbers and amounts of claims approved
by Finance against those reported in separate agency annual reports for act of
grace payments and waivers of debts respectively for the years 2000-01 and
2001-02”. The Finance figures do not take into account on-going pension
payments for act of grace approvals that would have been provided in past
years. Also, there would be claims that were approved by Finance in one
financial year but not processed by agencies until after 30 June of that year.

Table 6.1
Act of grace payments—comparison of humbers and amounts approved
by Finance versus that reported by agencies for 2000—-01 and 2001-02

2000-01 2001-02
@P}’i’n‘;":‘f‘e Replgl\rltlid o Variation &P}:’i'n"a"::e Rep:'r\;zd o Variation
agencies agencies
Number 66 121 55 42 131 89
Amount $8,566,323 $8,217,373 ($348,950) $986,284 $1,100,049 $113,765
Source: Extracted from the Finance Claims Details Report for July 2000-June 2002 and from agency

annual reports.

Table 6.2
Waiver of debts#—comparison of humbers and amounts approved by

Finance versus that reported by agencies for 2000-01 and 2001-02

2000-01 2001-02
Reported by Reported by
lfplgill"loav::e FMA Variation lfplgill"loav::e FMA Variation
y agencies v agencies
Number 32 20 (12) 142* 43** (99)
Amount $53,528,073 | $50,139,661 | ($3,388,412) | $56,992,173 | $63,911,890 | $6,919,717

# Waiver of debts under the FMA Act only.

* This figure includes 103 applications for waiver of certain fees of one agency, which were decided as one
claim but not reported by the relevant agency.

** This figure excludes the 103 applications for waiver of the fees referred to in the previous note.

Extracted from the Finance Claims Details Report for July 2000-June 2002 and from agency
annual reports.

Source:

™ As indicated earlier, the audit did not cover the whole 2002-03 year.
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6.42

Public Reporting and Accountability

There are some large individual discrepancies between the two sets of

data, for example:

6.43

$3.07 million of interest waived by the Minister for Finance and
Administration during 2000-01 relating to a debt of $53.07 million
owing by ComLand Limited (a Commonwealth company) was not
reported by Finance in its financial statements for 2000-01;*

$56.6 million in loans waived by the Parliamentary Secretary to the
Minister for Finance and Administration during June 2002 in relation to
the corporatisation of the Snowy Mountains Hydro-electric Authority
(SMHEA) was reported by the Department of Industry, Tourism and
Resources (DITR) in its financial statements for 2001-02 as $63.682
million. The main reason for this discrepancy was subsequently
explained by DITR as being the use of differing accounting treatments
by SMHEA (approval documentation) and DITR (reporting
documentation) for the classification of certain interest amounts on the
Commonwealth loans provided to SMHEA to finance the construction
of the Snowy Mountains Hydro-electric Scheme between 1948 and
1974. These interest amounts were accumulated for the periods
between the actual commencement of construction of each stage of the
Scheme and when that stage entered production. In accordance with
the relevant provisions in its enabling legislation, SMHEA classified the
repayments of the interest amounts accumulated during construction
as ‘repayments of capital’, on the same basis as the principal advanced
to fund construction. DITR, however, upon taking Commonwealth
responsibility for administering the loans in 1998-99, classified the
repayment of such amounts from that time as ‘repayments of interest’.
As a result, in relation to the amount to be waived, DITR was reporting
a higher capital amount than SMHEA. While the DITR accounting
treatment was not in accordance with SMHEA'’s enabling legislation,
the amount of debt actually waived by the Commonwealth, when
taking into consideration the variance in accounting treatment, was in
line with the waiver approved by the Parliamentary Secretary to the
Minister for Finance and Administration.

While the ANAO recognised that individual agencies are responsible

for ensuring that they correctly and completely report act of grace and CDDA
payments and waivers of debt in their annual financial statements, the large

80

$50 million of the debt, representing the principal of the amount outstanding, was reported by Finance as

the amount waived (refer 2000-01 financial statements, Note 28). This portion of the debt was waived by
the Commonwealth in exchange for $50 million in shares in ComLand (refer 2000-01 financial
statements, Notes 20c and 28).
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differences between the number of claims and the total amount of claims
indicate that there is a need for agency reporting to be improved. In addition,
there was a risk that act of grace and waiver claims may have been approved
by Finance, in say June of any year, but not processed in the agencies” books of
account and therefore not recorded in their general ledgers as at 30 June of that
year.

6.44 The ANAO suggested that one means of providing greater assurance
was for Finance to reconcile its records with individual agencies prior to the
release of agency financial statements or on a more frequent basis, eg quarterly
or half-yearly.

6.45 During the audit, Finance sent a summary report for the 2002-03 year
to each relevant agency and the ANAO, showing each agency’s approved act
of grace and waiver claims. This should have assisted the relevant agencies in
correctly reporting approved payments and waivers in 2002-03. Finance also
indicated that it planned to provide these reports on a bi-annual basis.

6.46  Details of act of grace and CDDA payments and waiver of debts for all
agencies for the financial years 2000-01 to 2002-03 are shown at Appendix 2.

Other public reporting and accountability

6.47  There are two other avenues for public reporting and accountability of
information on compensation payments and waivers of debt, namely in the
Budget Papers and the Commonwealth Ombudsman’s annual reports.

Budget papers

6.48 Reporting in the Budget papers is generally confined to the estimates
relating to any of the compensation payments as shown in the Portfolio Budget
Statements for the relevant agencies. However, the ANAO noted that, for the
2003-04 Budget, a significant potential CDDA claim was reported as a
‘Quantifiable Contingent Liability” in Budget Paper No.1. The commentary in
relation to this claim was as follows:*

The Department of Agriculture, Fisheries and Forestry Australia is considering
a claim made under The Scheme for Compensation for Detriment Caused by
Defective Administration' (CDDA). CDDA is an administrative scheme
established in 1995 to enable Commonwealth agencies to compensate persons
who have been adversely affected by the defective action or inaction of
agencies but who have no other avenues to seek redress. The claim, for an

8 Budget 2003-04, Budget Paper No.1, Statement 11: Statement of Risks, Contingent Liabilities—

Quantifiable, Agriculture, Fisheries and Forestry, p. 11-7. The same comment was made in the 2002-03
Budget Paper No.1, Statement 9, p. 9-6.

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

106



Public Reporting and Accountability

amount of $68.1 million, relates to a decision in 1985-86 by the then Export
Inspection Service to ban the export of sultana table grapes.

6.49 At the date of preparation of this report, the claim was unquantifiable
as the Department of Agriculture, Fisheries and Forestry was still in
negotiation with the claimant for settlement.

Commonwealth Ombudsman’s annual reports

6.50 The Commonwealth Ombudsman, among other things, investigates
complaints against agencies in relation to compensation payments and waivers
of debt and reports matters concerning these complaints in his annual report
each year. Although the Ombudsman’s reports do not provide any detailed
statistics in relation to the number of compensation and debt relief cases
referred to his office relating to each agency, they do provide general
commentary regarding the performance of individual agencies and cite case
studies to illustrate the findings.®

6.51 As noted earlier, the Ombudsman is the most accessible recourse for a
claimant that is dissatisfied with a CDDA decision. Furthermore, although the
Ombudsman cannot investigate a decision made under an enactment, such as
an act of grace or waiver decision, he may investigate the advice given to the
decision-maker.

6.52 Two of the agencies audited [Centrelink and the CSA] were reported
on, in respect to claims for compensation, in each of the Ombudsman’s reports
for 2000-01 to 2002-03. In relation to such reporting, the Commonwealth
Ombudsman advised that, given the number and nature of interactions
between these agencies and members of the public, it was not surprising that
they should produce discussions of compensation issues in the Ombudsman’s
annual reports.

Conclusion

6.53 The ANAO concluded that the reporting of act of grace and CDDA
payments and waivers of debt in agency financial statements was not always
complete and accurate. This mainly resulted from agencies reporting from
general ledger information without reconciling the information with
supporting records. Some misinterpretation of the FMO requirements by
agencies, together with the approval of all act of grace payments and most
agencies” waivers of debt under the FMA Act being conducted in the Finance
Portfolio, also had some impact on the quality of the reporting.

% The Ombudsman’s annual reports do provide statistics by agency relating to all complaints received, but
not by the category of complaint.
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6.54

The ANAO considered that improvements in agency reporting could

be achieved by:

6.55

agencies reconciling general ledger records with supporting
documentation;

Finance reporting the total approved numbers and amounts of act of
grace and waiver of debt claims in its annual report and reconciling its
data with agency data at least at year end; and

minor enhancement of the explanatory notes of the FMO reporting
requirements, together with examples of presentation in the ANAO’s
AMODEL better practice guides.

In addition, the ANAO concluded that there was scope for increasing

the level of note disclosure in agencies’ financial statements to detail the types
of debts being written down, as a matter of greater transparency and,
therefore, accountability.

Bt

Canberra ACT Oliver Winder
24 March 2004 Acting Auditor General

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

108



Appendices

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

109



Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

110



Appendix 1: Examples of act of grace and CDDA
payments, and waiver of debt

Disclaimer: Due to the sensitive and private nature of these cases, the exact
details of the case have been omitted to ensure the privacy of the claimants’
details.

Act of grace

Mr X and his family took up residence in Australia after migrating from
overseas and they shipped all their belongings, including their car to Australia.
They had to pay customs duty and goods and services tax (GST) of just over
$1000 each on the importation of the vehicle. Mr X was unable to claim input
tax credits on the GST component as he was not carrying on a business in
Australia and he was not registered for GST.

When the company he worked for collapsed soon after arriving in Australia
and he was made redundant, he and his family returned to their home
country. Before leaving, Mr X did not get the opportunity to register his car
and thus use it in Australia. The customs duty was refunded by the Australian
Customs Service under the Customs Regulations 1926 as he had not used the
vehicle. The Australian Taxation Office advised Mr X that there was no
provision under the GST legislation for a refund of the GST paid on his vehicle.

The Department of Finance and Administration received a request from Mr X
for an act of grace payment in respect of the GST paid. The Department
concluded that, as Mr X had been the victim of circumstances beyond his
control and as customs duty had been refunded by Customs, the
Commonwealth had a moral responsibility to make an act of grace payment to
Mr X to compensate him for the GST paid on the importation of the vehicle.
The delegate approved the payment on this basis.

CDDA

Ms Y had her family allowance reduced and rent assistance cancelled by
Centrelink when she advised that she was going overseas for a short period of
time. Centrelink incorrectly coded the overseas absence that resulted in the
variation of these payments.

Centrelink did not restore Ms Y’s entitlements when she returned to Australia.
Ms Y did have the right to appeal against this decision. However, she did not
do so before the 13 weeks allowed for such appeals. She then sought
compensation for defective administration for lost family allowance and rent
assistance to which she would have been otherwise entitled for the four weeks
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that she was overseas. The CDDA claim succeeded, as Centrelink had not
complied with existing administrative procedures. Ms Y received the
compensation requested of just over $3000.

Waiver of debt

An overseas national came to Australia on an overseas student (temporary)
visa in 2001. One of the conditions of his visa was that he should not engage in
work in Australia. He was later found to be working in a friend’s restaurant by
an immigration official and taken into detention at an Immigration Detention
Centre and charged detention fees of approximately $400. He later stated that
he was just ‘helping out” the owner who was a friend of his. He appealed to the
Migration Review Tribunal and stated that he had never received any money
while working for a few days at his friend’s restaurant. Based on other
evidence provided to the Tribunal, a request for waiver of just over $400 of
detention debts was made and later approved by the Department of Finance
and Administration.
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Appendix 2

Appendix 2: Agency-by-agency reporting of act of grace
and CDDA payments and waivers of debt in financial
statements

The numbers and aggregate amounts of act of grace payments, CDDA
payments and waivers of debt, as reported in agency financial statements over
the financial years 2000-01 to 2002-03, are shown in Tables A2.1 to A2.4 that
follow. All amounts are reported in absolute values, as required by the
relevant Finance Minister’s Orders for each of the years; that is, there is no
rounding of the amounts.

The tables cover all FMA Act agencies and any reporting entities operating
under the Commonwealth Authorities and Companies Act 1997 (CAC Act)
that had made use of the FMA Act provisions for act of grace payments and
waivers of debt during the three-year period. The latter comprises the
Australian Securities and Investments Commission and the Health Insurance
Commission. Accordingly, the tables do not include any waivers made by
other CAC Act reporting entities under the provisions of other legislation.
Further, FMA Act agencies not included in the tables did not report any
compensation payments or waivers of debt in the notes to their financial
statements during the three-year period.

Waivers of debt are divided between the FMA Act (Table A2.3) and other
legislation (Table A2.4).

All the information in the tables in this Appendix has been sourced from
agency financial statements in their annual reports. This has been confirmed
with the respective agencies.
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Appendix 4

Appendix 4: ANAO proposal for processing claims for
compensation

The ANAO considers that agencies could adopt the approach described below
to process compensation claims efficiently.

Preliminary assessment of the claim

1. On receipt of a claim for compensation, a responsible officer should
undertake a critical and objective assessment of the claim. In conducting the
assessment, relevant considerations may include:

- credibility of facts alleged;
- reasonableness of claim;

- whether supporting evidence has been, or could be, provided;
and

- whether further investigation is required.

2. When assessed against these criteria, some claims will be revealed to be of
no or little merit. In these circumstances, the decision-maker should advise the
claimant in writing that their claim has been rejected, briefly setting out the
reasons for this. In the ANAO’s view, neither the Legal Service Directions nor
the CDDA scheme requires that an agency obtain legal advice before rejecting
a claim if, taking a common-sense approach, a responsible officer forms the
view that the claim has little or no merit.

Investigation of the claim

3. An investigation should be conducted in relation to those claims, which, on
a preliminary assessment, have some merit.

4. Once an investigation has been commenced, claimants should be advised,
in writing, that their claim is being evaluated. Where appropriate, the letter
should indicate that, although the claim has not been accepted at this stage, it
may be necessary for the claimant to provide additional information to enable
a proper assessment of it.

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

121



5. The investigation should:

J gather all relevant factual information, including any additional
information obtainable from the claimant;

J consider all applicable policies, both Commonwealth-wide and agency-
or portfolio-specific;

o examine pertinent administrative practices;

J identify any facts or information that cannot be obtained (because, for

example, records have been destroyed or misplaced, or a relevant
officer cannot be contacted) and assess the relevance of these facts or
information; and then

J assess the findings.

6. The investigation should be performed by an objective and independent
officer who has had no previous involvement in the subject matter of the
complaint. In order to perform a reliable and sufficiently comprehensive
investigation, the investigating officer may need to: interview relevant officers;
seek further information or supporting evidence from the claimant; refer to
electronic and other records; and consult experts. The investigating officer
needs to have sound judgment of the credibility of evidence as well as a sound
appreciation of good administrative practice in the agency.

Conclusion about investigation

7. Following investigation, the investigating officer should form a view about
the factual merit of the claim. If the officer finds the claim unsubstantiated, the
claimant should be advised of this, in writing. Where appropriate, the letter
should indicate that an investigation has been carried out, and include the
findings of that investigation. The letter should also provide the claimant with
an opportunity to provide further information.

8. Where the officer considers that the claim is factually substantiated, he or
she must then consider whether or not there is legal liability to pay
compensation, or whether compensation should be paid under the CDDA
scheme. The ANAO notes that compensation for defective administration
cannot be paid 'where it is reasonable to conclude that the Commonwealth
would be found liable if the matter were litigated.'®”

Legal liability claims

9. If the claimant has a reasonable prospect of establishing legal liability, the
claim must be handled (including possible settlement) in accordance with the

% Finance Circular 2001/01, Attachment B, paragraph 10.
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Legal Services Directions issued by the Attorney-General, particularly
Appendix C, ‘Directions on Handling Monetary Claims’. Under these
arrangements, if the claim is for:

(@) less than $10 000, and the officer considers, as a matter of common
sense, that legal liability is likely to be established,* the matter should
be settled in accordance with legal principle and practice, including the
execution of an appropriately worded Deed of Release; or

(b) more than $10 000, the officer should seek external legal advice about
the prospects of legal liability being established. If the external legal
advice concludes that there is a meaningful prospect of legal liability
being established the claim must be handled and settled in accordance
with legal principle and practice, including, where appropriate, the
execution of an appropriately worded Deed of Release.

CDDA claims
10. If the claim is for:

(a) less than $10 000, and the officer forms the common sense view that
legal liability is not likely to be established against the Commonwealth,
or,

(b) more than $10000 and external legal advice is obtained that legal
liability is not likely to be established against the Commonwealth,

then a CDDA payment may be made to the claimant provided the claim and
the payment satisfy the requirements of the CDDA Guidelines (and the officer
is authorised to make the payment, or the appropriate authorisation for the
payment is given).

11. The ANAO notes that there is no legal obligation to make a CDDA
payment; the test for payment is 'public defensibility".

Dealing with the claim efficiently

12. As noted above, it is not necessary to obtain legal advice in relation to all
claims. Having said that, there will be many circumstances where, because of
the amount of the claim or the complexity of the issues involved, legal advice
will be required.

13. The ANAO considers that agencies can assist lawyers’ consideration of a
claim and, therefore, minimise legal costs by:

8 Legal Services Directions, Appendix C, paragraph 3.
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providing an accurate and comprehensive summary of matters relevant
to the claim (this should be relatively easy if the investigation has been
carried out properly);

only providing information which is relevant to the claim, rather than
all records held in relation to the claimant and the investigation (in
some circumstances, an officer may consider all records to be relevant);

obtaining all information necessary to evaluate the claim prior to
referring it to a legal service provider;

setting out the responsible officer’s preliminary findings in relation to
the claim; and

where possible, identifying the potential sources of legal liability and
restricting the request for advice accordingly.

Keeping claimants informed

14. As a matter of good practice, claimants should be advised of the progress
of their claim on a regular basis. Where claims are not approved, applicants
should be advised of their right of review with the Commonwealth
Ombudsman.
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Appendix 5

Appendix 5: Agencies’ responses to the proposed audit
report

This Appendix provides any general comments received from each of the
agencies, together with any detailed responses to recommendations (or other
aspects of the report) that are not shown in the body of the report.

Each of the agencies selected for audit, together with relevant policy agencies
and other agencies specifically referred to in the report, was provided with the
opportunity to comment on the proposed audit report (or extracts of the
proposed report, where applicable) in accordance with the provisions of
section 19 of the Auditor-General Act 1997.

Most of the comments received from agencies were specific responses to the
recommendations of the audit. In most instances, these have been fully placed
in the main body of the report under the subheading “Agencies’ responses”
directly following each recommendation, and are not reproduced here. In a
few instances, however, agencies provided general responses, or detailed
responses to the recommendations (or other aspects of the report), which have
been abbreviated in the main body of the report. These general and detailed
responses are fully reproduced below.

General responses
Finance’s comments were:

Finance supports the thrust of the report, which notes that management and
guidance for processing requests for discretionary payments and debt relief in
special circumstances is generally in accordance with relevant legislative
requirements and administrative guidelines. Finance also agrees with all the
recommendations of the report that are addressed to this agency. These
recommendations focus primarily on strengthening the framework
underpinning the processes whereby requests for payments or waivers are
examined, approved and reported; enhancing the guidance and training
provided by Finance to agencies on these matters; and reviewing the operation
of the CDDA scheme in all agencies.

Finance also agrees with the majority of the other recommendations of the
report addressed to all agencies. However, Finance does not agree with the
proposal that would result in more agencies pursuing their own waiver
powers, as this would not necessarily have any beneficial outcomes for
claimants who, under current arrangements, are afforded a fully independent
investigation of their claims under the FMA Act.
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FaCS’ comment was:

FaCS welcomes the audit and its recommendations and will work to deliver
improvements in processes.

DIMIA’s comments were:

DIMIA welcomes the report and the opportunity to improve the management
of compensation payments and debt relief processes. The Department agrees
with the recommendations made in this report, but notes that there are
differing circumstances that give rise to claims for debt relief and CDDA
claims and that no single set of procedures or performance time indicators can
be developed and applied in all cases.

DVA’s comments were:

DVA agrees with the findings and recommendations in the report and will
implement these recommendations as business improvements over the course
of the next few months. It should be noted that DVA has not used the FMA
Act provisions for the waiver of debt during the 3-year period covered by this
review. Also our Act of Grace and Compensation for Detriment caused by
Defective Administration (CDDA) payments are a relatively small component
of the total agencies figures quoted in this report with DVA’s total less than
$0.355M over the three-year period of the review.

Centrelink did not provide a general response.

Specific responses

Two agencies, ASIC and Centrelink provided detailed responses to particular
aspects of the report. These are outlined below.

ASIC—Waiver powers under Acts other than the FMA Act (paragraphs 2.59 to
2.72 refer)

Overall, the Australian Securities and Investments Commission (ASIC)
supports the measured approach outlined by the ANAO.

ASIC’s power to impose fees

ASIC’s power to impose fees for chargeable matters is by virtue of the
provisions of the Corporations (Fees) Act 2001 (“Fees Act”). Chargeable
matters are defined in section 5 in the Fees Act as, amongst other things, the
lodgement of a document, registration of a document or the performance of
other functions under the Corporations Act 2001. The Corporations (Fees)
Regulations 2001 sets out the amount of the prescribed fees to be allocated for
these chargeable matters.

ASIC’s waiver powers

The Finance Minister, under section 62 of the Financial Management and
Accountability Act 1997 (the FMA Act) and regulation 24 of the Financial
Management and Accountability Regulations 1997, delegated to the Chief
Executive of ASIC the power to waive the Commonwealth’s right to payment
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of an amount owing to the Commonwealth. Under the terms of the delegation,
entitled the Financial Management and Accountability (Finance Minister to
Chief Executives) Delegation 2002 and the FMA Act, the Chief Executive of
ASIC must comply with any directions made by the Finance Minister.

Under section 53 of the FMA Act, the Chief Executive of ASIC has delegated
the power to waive the right of the Commonwealth to fees payable under the
Corporations Act 2001 (Cth) to various ASIC officers. Under section 53(2) of
the FMA Act, ASIC delegates must comply with the directions of the Chief
Executive of ASIC.

ASIC’s evaluation of its waiver powers

ASIC’s power to waive fees for chargeable matters is a critical part of its
commercial operations and core functions. The power to waive fees enables
ASIC to continue to provide services and systems to cover the full life cycle an
Australia’s 1.3 million companies with efficiency and effectiveness.

ASIC maintains that the exercise of the delegation to its Chief Executive and
ASIC delegates under the FMA Act, distinct from the Corporations Act 2001
(Cth), provides ASIC with an expedient and efficient process for granting fee
waivers. Such a statement is confirmed by the aggregated data for three
consecutive financial years, commencing in 2000-01 and concluding in
2002-03, which indicates that ASIC processed a total of 60,096 fee waivers
under the FMA Act. As the figures indicate, ASIC’s waiver power by virtue of
the delegation does not create any inefficiencies, impediments nor detriment to
ASIC’s financial accountability or operational effectiveness.

As the evidence suggests, ASIC continues to consistently and efficiently
process fee waivers under the regime in effect under the FMA Act, by virtue of
the delegation to ASIC’s Chief Executive and ASIC delegates. ASIC maintains
that the current regime is convenient and has been effectively implemented
into its current business and commercial practices. It provides ASIC with
autonomy and the scope for its staff with specified knowledge and skills of
ASIC’s practices and procedures to execute waiver powers in accordance with
the FMA delegation.

Centrelink—Recommendation 5 (paragraphs 4.20 to 4.22 refer)

Centrelink plans to conduct a formal risk assessment regarding compensation
claims during 1994. However, many of the risks identified in the audit have
been previously informally identified and there are measures in place or
planned to address those risks. For example, decisions regarding all major
claims are determined by one delegate in Centrelink, which significantly
reduces the risk of inconsistent decision making, and all minor claims are
determined by a limited number of officers at a very senior level.

The recommendations regarding major claims are made by a specialist,
centralised group in National Support Office, who also provide training and
assistance to those making recommendations regarding minor claims in the
network. Centrelink is considering similarly centralising the processing of
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minor claims, in order to address both business and accountability risks. This
would facilitate the use of timeliness standards for the processing of these
claims. As discussed in the audit, Centrelink considers that a 13-week period is
appropriate for most claims, although simple claims would be processed more
quickly. Centrelink believes that this will go some way to addressing the
reputation risk outlined in the audit report.

Centrelink has a database that is currently used to track workflow, timeliness
and provide comprehensive management information about compensation
and act of grace claims that has proved an invaluable tool for the reduction of
risk. Centrelink is now in a position to analyse trends in compensation claims
across payment types or Areas, check the accuracy of compensation
recommendations made by the network and ensure compliance with the
appropriate policies.

Centrelink—Recommendation 6 (paragraphs 4.37 to 4.43 refer)

There are comprehensive, compulsory procedures for processing customer
compensation claims available to all staff on the Centrelink intranet. These
procedures will shortly be enhanced through the addition of a workflow
diagram outlining each stage of the process and the expected timeframe for
completion of a claim.

The Service Recovery Team operate a helpdesk for officers in the network who
are inexperienced or need assistance when preparing a customer
compensation submission. There is also a legal services database helpdesk that
offers assistance with the coding and maintenance of the compensation record
on the database.

In addition to the over the phone coaching offered by these helpdesks, staff
from the central customer compensation unit offer face-to-face training to Area
office staff. Since June 2003, Area-based officers have been trained in Area
North Central Victoria, Area South East Victoria, Area West Victoria and Area
South West, as well as officers from the Call Centre in Melbourne and
Centrelink Call Centre in Canberra. In February 2004, face-to-face training will
be provided to officers from Area Brisbane and Area Pacific Central. The
National Induction Training Package is being updated to increase the
information available to new staff regarding customer compensation.

Officers from the centralised compensation unit attend relevant training
courses offered by Centrelink’s panel of legal services providers. Centrelink
occasionally requests that these providers prepare and deliver training to these
staff on specific compensation issues. Training of this nature will be delivered
in March 2004.

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

128



Index

A

AAS 5 Materiality, 95

AASB 1031 Materiality, 95

accountability, 4-5, 16-18, 27, 36, 62,
73-74, 80, 90, 94-96, 101, 103, 106,
108, 128-129

Administrative Decisions (Judicial
Review) Act 1997, 54, 96

Advance to the Finance Minister, 9, 50

Advisory Committee, 41, 79

agency head, 48-49, 52, 54, 58, 70

AMODEL, 99, 108, 137

appropriation, 9, 42, 50

Attorney-General, 10, 38-39, 50, 115,
116, 124

audit evaluation criteria, 33, 40, 60, 72,
76, 81, 89, 96

audit objectives, 33

Auditor-General Act 1997, 3-4, 126

Australian Customs Service (Customs),
7,50-51, 112, 115-117

Australian Federal Police (AFP), 7, 100-
102

Australian Government Solicitor (AGS),
7,42,43, 46, 58, 61

Australian Public Service (APS), 7, 10,
15-19, 21-22, 25-26, 30, 31-36, 39,
45-46, 54-55, 58-59, 100-102, 135,
137

Australian Public Service Commission
(APS Commission), 7, 16, 19, 22, 33,
46, 58

Australian Securities and Investments
Commission (ASIC), 7, 28-32, 50, 52-
53,60, 127-128

Bali bombing, 31, 35, 77, 82, 100
benchmark, 66-67, 90
Budget, 83, 106

Cc

Cabinet, 26, 44, 55, 57

Centrelink, 22, 33-37, 49, 54, 57,75, 77,
79, 82, 85, 88, 93, 98, 100, 107, 112,
116-117, 127-129, 136

Chief Executive, 10, 39, 50-52, 95, 96,
127, 128

Chief Executive's Instructions (CEIs), 7,
77-78

Child Care Benefit, 16, 30

Child Support Agency (CSA), 7, 33, 49,
51, 75, 80, 85, 93, 107

claimant, 9, 16, 21, 26-27, 31, 33, 40, 51,
53-56, 62-65, 68, 72-73, 77, 81, 83-84,
87-89, 90, 92-93, 96, 107, 112, 122-
126

Comcover, 9, 39, 40, 85-87

Comcover Policy Manual, 39

Commonwealth Authorities and
Companies Act (CAC Act), 7, 114

Commonwealth Ombudsman
(Ombudsman), 31, 48, 56-59, 69-70,
81, 84, 96, 106-107, 125

Commonwealth Superannuation
Administration (Comsuper), 7, 28, 32-
33, 50, 60, 99

Compensation for Detriment caused by
Defective Administration (CDDA), 6-
7,9, 15-17, 18, 25-29, 31-36, 39, 43-
44, 48, 55-59, 65-66, 72-78, 80-91,
94-100, 105-107, 112-114, 116, 121-
127

compensation payments, 16, 20-22, 28,
36, 58, 72-76, 79, 80, 84-85, 97-99,
101, 106-107, 114, 127

Consolidated Financial Statements, 103

control environment, 71, 76

Corporations Act 2001 (Corporations
Act), 50, 52, 127-128

Report No.35 2003-04

Compensation Payments and Debt Relief in Special Circumstances

129



D

database, 63-65, 68, 78, 82, 84-85, 90,
104, 129

decision-maker, 40, 44, 50, 65, 88, 107,
122

Deed of Release, 9, 83-84, 124

delegation, 28, 50, 52, 54, 67, 70, 128

Department of Agriculture, Fisheries and
Forestry, 26, 45, 106-107, 115, 136

Department of Family andCommunity
Services (FaCS), 7, 33-37, 54, 75, 80,
85, 89, 93, 98-100, 127

Department of Finance and
Administration (Finance), 5- 11, 15,
17-22,25-28, 31-37, 39, 41-44, 46-53,
55-70, 75-85, 87-88, 90, 92, 94-108,
112-115, 117, 123, 126-128, 135

Department of the Prime Minister and
Cabinet (PM&C), 8, 33, 36, 46, 55,
57, 101-102

Department of Immigration and
Indigenous and Multicultural Affairs
(DIMIA), 7, 33-35, 49, 51-52, 54, 75,
79, 80, 85, 89, 93, 98, 127

Department of Industry Tourism and
Resources (DITR), 7, 105

Department of Transport and Regional
Services, 26, 44, 115, 135

Department of Veterans' Affairs (DVA),
7,33-35, 54,75, 80, 85, 89, 93, 98,
127

Directions on Handling Monetary
Claims, 38, 124

E

ex gratia, 15-19, 21, 25, 30, 31-32, 35-
37, 39-40, 44, 55-57, 59, 72,77, 82,
100-102

Exceptional Circumstances Assistance,
26, 45

Executive Government, 44

Explanatory Memorandum, 31, 41, 45,
47

F
Family Tax Benefit, 16, 30

Report No.35 2003-04

Compensation Payments and Debt Relief in Special Circumstances

130

Finance, 15

Finance Chief Executive, 48

Finance Circular 2001/01, 25, 26, 41, 43,
46, 49, 50, 55-56, 58, 61-65, 77, 84,
94,123

Finance Minister's Orders (FMOs), 7, 10,
19, 55, 95-100, 107-108, 114

Financial Management and
Accountability Act (FMA Act), 7-11,
15, 17, 25-35, 39-55, 59-60, 70-71,
85-86, 88, 93, 95, 96-99, 101, 104,
107,114, 117, 119, 126-128

financial reporting, 16, 19, 27, 74, 76, 95

FMA Act agencies, 3, 9-10, 15-22, 25-
40, 42-44, 46-66, 68-108, 114-120,
122, 124, 126, 127

Fraud control plan, 71

G

general ledger, 21, 78, 81, 83-84, 97-98,
107-108

Government, 4, 7, 15-16, 25-26, 30, 33,
39-40, 42, 44, 48,72, 99, 103, 134-
135

H

Health Insurance Commission, 28, 30,
49, 114-115, 117,119, 134

insurance, 39, 40, 86
internal audit, 89, 93, 94
internal control, 71, 76, 81, 89

J
Judiciary Act 1903, 10, 38

L

legal advice, 39, 42-43, 61, 77, 83, 85-
87,92, 94, 122-124

legal liability, 15, 25-26, 31, 38, 40-41,
43,55, 56, 74, 78, 82, 85-87, 90, 123-
125

Legal Services Directions, 10, 38-39, 82,
85-86, 124



Migration Act 1958 (Migration Act), 51

Migration Regulations 1994, 51, 120

Migration Review Tribunal, 51, 113, 120

Minister for Finance, 7-11, 15, 25-27, 28,
35,42, 47-50, 52, 55, 65, 70, 76, 96,
102, 105

N

Natural Disaster Relief Arrangements,
26, 44

P

Parliament, 3, 4, 17, 40-42, 45, 53, 59,
61,95, 135

Parliamentary Secretary to the Minister
For Finance and Administration
(Parliamentary Secretary), 8, 15, 35,
48-51, 55, 60-69, 70, 76, 96, 102, 105

payments in special circumstances
relating to APS employment (APS
employment payments), 15, 17, 19,
21, 25-26, 30-32, 35, 39, 44, 46, 55,
58,59, 100-102

performance indicators, 18, 67, 74, 89,
91-94

periodical payments, 33, 41, 98-99

Portfolio Budget Statement, 66

Prime Minister, 44, 49, 54, 55

Public Service Act 1999 (PS Act), 8, 26,
39, 45-46, 54, 59, 101-102

Index

Public Service Commissioner, 45, 54
Public Service Minister, 26, 45, 54

R

recommendation, 22, 45-46, 48, 54-57,
63,69, 75, 79, 83-85, 88-89, 92-93,
97-98, 102, 126

reconciliation, 74, 84, 98, 104

recordkeeping, 18, 60, 64, 78, 94

register, 6, 21, 58, 63, 82-85, 94, 97- 98,
112, 121

risk, 19, 71-75, 80, 89, 106, 128, 129

risk assessment, 5, 71

S

Special Financial Claims Section, 60, 78,
79

T

To Compensate or not to Compensate, 31
training, 20, 63, 72, 76, 78-80, 126,
128-129
transparency, 16, 21, 57, 102-103, 108
\'

Veterans’ Entitlements Act 1986, 54, 89

w

write-off, 11, 27, 31, 52, 56, 64, 66, 102-
103

Report No.35 2003-04

Compensation Payments and Debt Relief in Special Circumstances

131



Series Titles

Audit Report No.34 Performance Audit
The Administration of Major Programs
Australian Greenhouse Office

Audit Report N0.33 Performance Audit
The Australian Taxation Office’s Collection and Management of Activity Statement Information

Audit Report No.32 Performance Audit
‘Wedgetail’ Airborne Early Warning and Control Aircraft: Project Management
Department of Defence

Audit Report No.31 Business Support Process Audit
The Senate Order for Department and Agency Contracts
(Financial Year 2002-2003 Compliance)

Audit Report No.30 Performance Audit
Quality Internet Services for Government Clients—Monitoring and Evaluation by
Government Agencies

Audit Report No.29 Performance Audit

Governance of the National Health and Medical Research Council
National Health and Medical Research Council

Department of Health and Ageing

Audit Report No.28 Audit Activity Report
Audit Activity Report: July to December 2003
Summary of Outcomes

Audit Report No.27 Performance Audit
Management of Internet Portals at the Department of Family and Community Services

Audit Report No.26 Performance Audit
Supporting Managers—Financial Management in the Health Insurance Commission
Health Insurance Commission

Audit Report No.25 Performance Audit
Intellectual Property Policies and Practices in Commonwealth Agencies

Audit Report No.24 Performance Audit
Agency Management of Special Accounts

Audit Report No.23 Performance Audit
The Australian Taxation Office’s Management of Aggressive Tax Planning
Australian Taxation Office

Report No.35 2003-04
Compensation Payments and Debt Relief in Special Circumstances

132



Series Titles

Audit Report No.22 Financial Statement Audit

Audits of the Financial Statements of Australian Government Entities for the Period Ended 30
June 2003

Summary of Results

Audit Report No.21 Performance Audit

Special Employee Entitlements Scheme for Ansett Group Employees (SEESA)
Department of Employment and Workplace Relations

Department of Transport and Regional Services

Audit Report No.20 Performance Audit
Aid to East Timor
Australian Agency for International Development

Audit Report No.19 Business Support Process Audit
Property Management

Audit Report No.18 Performance Audit
The Australian Taxation Office’s Use of AUSTRAC Data Follow-up Audit
Australian Taxation Office

Audit Report No.17 Performance Audit
AQIS Cost-recovery Systems Follow-up Audit
Australian Quarantine and Inspection Service

Audit Report No.16 Performance Audit
Administration of Consular Services Follow-up Audit
Department of Foreign Affairs and Trade

Audit Report No.15 Performance Audit
Administration of Staff Employed Underthe Members of Parliament (Staff) Act 1984
Department of Finance and Administration

Audit Report No.14 Performance Audit
Survey of Fraud Control Arrangements in APS Agencies

Audit Report No.13 Performance Audit
ATSIS Law and Justice Program
Aboriginal and Torres Strait Islander Services

Audit Report No.12 Performance Audit

The Administration of Telecommunications Grants

Department of Communications, Information Technology and the Arts
Department of Transport and Regional Services

Audit Report No.11 Performance Audit
Annual Performance Reporting
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Audit Report No.10 Performance Audit
Australian Defence Force Recruiting Contract
Department of Defence

Audit Report No.9 Performance Audit
Business Continuity Management and Emergency Management in Centrelink
Centrelink

Audit Report No.8 Performance Audit
Commonwealth Management of the Great Barrier Reef Follow-up Audit
The Great Barrier Reef Marine Park Authority

Audit Report No.7 Business Support Process Audit
Recordkeeping in Large Commonwealth Organisations

Audit Report No.6 Performance Audit
APRA'’s Prudential Supervision of Superannuation Entities
Australian Prudential Regulation Authority

Audit Report No.5 Business Support Process Audit
The Senate Order for Departmental and Agency Contracts (Autumn 2003)

Audit Report No.4 Performance Audit
Management of the Extension Option Review—Plasma Fractionation Agreement
Department of Health and Ageing

Audit Report No.3 Business Support Process Audit
Management of Risk and Insurance

Audit Report No.2 Audit Activity
Audit Activity Report: January to June 2003
Summary of Outcomes

Audit Report No.1 Performance Audit

Administration of Three Key Components of the Agriculture—Advancing Australia (AAA)
Package

Department of Agriculture, Fisheries and Forestry—Australia

Centrelink

Australian Taxation Office
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Better Practice Guides

Management of Scientific Research and Development
Projects in Commonwealth Agencies

Public Sector Governance

Goods and Services Tax (GST) Administration
AMODEL Illustrative Financial Statements 2003
Managing Parliamentary Workflow

Building Capability—A framework for managing
learning and development in the APS

Internal Budgeting

Administration of Grants

Performance Information in Portfolio Budget Statements
Life-Cycle Costing

Some Better Practice Principles for Developing
Policy Advice

Rehabilitation: Managing Return to Work

Internet Delivery Decisions

Planning for the Workforce of the Future

Contract Management

Business Continuity Management

Building a Better Financial Management Framework
Building Better Financial Management Support

Managing APS Staff Reductions
(in Audit Report No.49 1998-99)

Commonwealth Agency Energy Management
Cash Management

Security and Control for SAP R/3

Selecting Suppliers: Managing the Risk

New Directions in Internal Audit

Dec 2003
July 2003
May 2003
May 2003
Apr 2003

Apr 2003
Feb 2003
May 2002
May 2002
Dec 2001

Nov 2001
Jun 2001
Apr 2001
Mar 2001
Feb 2001
Jan 2000
Nov 1999
Nov 1999

Jun 1999
Jun 1999
Mar 1999
Oct 1998
Oct 1998

Jul 1998
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Controlling Performance and Outcomes Dec 1997
Management of Accounts Receivable Dec 1997

Protective Security Principles

(in Audit Report No.21 1997-98) Dec 1997
Public Sector Travel Dec 1997
Audit Committees Jul 1997
Management of Corporate Sponsorship Apr 1997
Telephone Call Centres Handbook Dec 1996
Paying Accounts Nov 1996
Asset Management Handbook Jun 1996
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